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SOUTHERN  DISTRICT  OF  NBW-YORK,  •#. 

BE  it  remembered,  that  on  the  sixteenth  day  of  May,  in  the  forty- 
seventh  year  of  the  Independence  of  the  United  8tates  of  America, 
Gould  &  Banks,  of  the  said  District,  have  deposited  in  this  office  the 
title  of  a  Book,  the  right  whereof  they  claim  as  Proprietors,  in  the 
words  following,  to  wit : 

"  A  Treatise  on  the  Law  of  Evidence.  By  8.  March  Phillips,  Esq. 
of  the  Inner  Temple.  Barrister  at  Law.  Second  American  Edition : 
with  Notes  and  References  to  American  Authorities.  By  an  eminent 
Counsellor  at  Law.    Volume  the  Second.'9 

In  conformity  to  the  Act  of  Congress  of  the  United  States,  entitled, 
"  An  Act  for  the  encouragement  of  Learning,  by  securing  the  copies 
of  Maps,  Charts,  and  Book?,  to  the  authors  and  proprietors  of  such 
copies,  during  the  time  therein  mentioned."  Ana  also  to  an  Act,  en* 
trtled  "  An  Act,  supplementary  to  an  act,  entitled  an  Act  for  the  en- 
couragement of  Learning,  by  securing  the  copies  of  Maps,  Charts,, 
and  Beoks,  to  the  authors  and  proprietors  of  such  copies,  during  the 
times  therein  mentioned,  and  extending  the  benefits  thereof  to  the 
aits  of  designing,  engraving,  and  etching  historical  and  other  prints." 

JAMES  DUX, 
Clerk  of  the  Southern  District  of  New-York. 


ADVERTISEMENT 

OF  THE  AMERICAN  EDITOR: 

THE  Editor  of  the  Second  Volume  of  The  Trea- 
tise on  Evidence  has  had  principally  in  view  to  collect, 
in  his  notes,  the  decisions  rf  the  courts  of  our  own  coun- 
try, upon  the  subjects  discussed  by  the  author:  but  as  those 
decisions  have  now  become  very  numerous,  it  wa*  soon 
perceived  that  inserting  them  all,  would  swell  the  notes  to 
a  great  and  disproportionate  bulk.  Hence  he  was  obliged 
to  adopt  some  rule  of  restriction;  and  that  of  confining 
himself,  almost  entirely,  to  the  adjudications  of  a  few 
courts,  the  most  distinguished  for  their  learning  and  talent, 
although  an  arbitrary  course,  appeared  preferable  to  any 
ether. 


It  will  be  seen  that  the  editor  has  taken  a  wider  range  of 
annotation,  than  was  absolutely  required  by  the  text ;  and 
that,  in  some  instances,  he  has  enlarged  upon  topics, 
which,  if  they  are  not  extrinsic  to,  still,  are  not  necessarily 
connected  with,  the  subject  of  the  work.  His  labours,  how- 
ever, in  tliis  respect,  will  not  be  thought  superfluous,  when 
it  is  considered,  that  by  this  means  he  has  combined  much 
useful  information;  which  had  not,  as  yet,  found  its  way 
into  treatises  and  compilations. 
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On  the  whole,  if  the  editor  has  accomplished  no  higher 
object;  he  flatten  himself,  at  least,  that  his  numerous  re- 
ferences  to  recent  authorities,  will  afford  some  facility  to 
those  who  are  engaged  in  the  investigation  of  legal  ques- 
tions* 
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THE  design  of  the  Author,  in  the  present  work,  is 
to  enter  more  into  detail  on  the  subject  of  Evidence,  and 
to  treat  of  the  nature  of  proofs  with  reference  to  the  va- 
rious kinds  of  actions*  He  has  endeavoured  to  execute 
this  design  on  the  plan  of  the  former  volume,  thinking  it 
best  adapted  to  the  subject,  as  well  as  'necessary  for  pre- 
serving the  consistency  of  the  entire  work. 

In  treating  of  some  actions,  especially  those  on  Promis- 
sory Notes  and  Bills  of  Exchange,  the  Author  has  entered 
more  fully  into  the  general  rules  of  law  on  these  subjects 
than  might  perhaps,  at  first  sight,  be  deemed  requisite  in  a 
Treatise  on  Evidence;  but  this  he  found  unavoidable, 
from  the  circumstance  that  in  these  actions,  more  than  in 
any  of  the  others,  questions  of  law  and  fact  are  almost  in- 
separably mixed  and  blended  together.  In  treating  of 
other  actions,  on  the  contrary,  he  has  been  obliged  to  be 
more  concise  than  he  wished,  and  has  omitted  several  im- 
portant particulars,  because  they  have  been  already  dis- 
cussed in  the  former  volume.  For  this  reason,  the  actions 
of  debt  and  covenant  occupy  a  small  space  in  the  ensuing 
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work ;  the  rules  of  Evidence,  relating  to  the  proof  of  deeds, 
having  been  before  sufficiently  considered.  The  same 
anxiety  to  avoid  repetition  induced  the  Author  to  omit  the 
action  for  the  recovery  of  tithes,  an  important  subject, 
which  would  otherwise  have  claimed  attention.  The  prin- 
cipal part  of  the  Evidence,  in  this  action,  usually  consists 
of  documentary  proofs,  such  as  judicial  proceedings  in 
former  suits,  depositions,  inquisitions,  surveys,  parish-re- 
gisters, terriers,  books  of  deceased  incumbents,  and  other 
particulars  of  a  similar  description ;  all  of  which  have 
been  so  fully  treated  of  in  the  former  publication,  that  the 
Author  found  himself  unable  to  make  any  material  addi- 
tion. 


Civil  actions,  when  considered  with  reference  to  the  na- 
ture of  the  injury  suffered,  or  of  the  remedy  sought,  are 
commonly  distributed  into  the  three  several  kinds  of  real, 
personal,  and  mixed.  Real  actions,  as  they  are  seldom 
resorted  to  in  the  present  day,  are  not  included  within  the 
design  of  this  treatise ;  and  the  only  mixed  action,  which 
will  be  considered,  is  the  action  of  Ejectment.  The  other 
class,  consisting  of  personal  actions,  is  far  the  most  numer- 
ous, and  these  are  usually  divided  into  such  as  are  founded 
on  tort  or  wrong,  independently  of  any  contract.  Of  the 
first  kind,  the  actions,  here  treated  of,  are  actions  of  as- 
sumpsit, covenant,  and  debt.  Of  the  latter  kind,  are  ac- 
tions on  the  Case,  Replevin,  and  Trespass.  Only  a  few 
of  this  class  of  actions  on  the  Case  have  been  selected  for 
discussion ;  those  selected  are  the  actions  for  Defamation* 
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for  malicious  Prosecution  and  malicious  Arrest,  and  the 
action  of  Trover,  which  are  some  of  the  most  frequent  oc- 
currence and  in  most  general  use.  After  these,  actions 
founded  on  particular  statutes  are  considered,  of  which  the 
principal  are  the  actions  on  the  statute  of  Winton,  and  on 
the  riot  act. 


Actions  may  also  be  considered  with  reference  to  the 
particular  relation  or  character  of  the  parties  in  the  suit ; 
and  this  relation,  it  is  obvious,  will  often  materially  vary 
the  evidence  in  the  cause.  Where  a  party  stands  in  the 
situation  of  executor  or  administrator,  additional  proof 
will  often  be  requisite,  for  the  purpose  of  proving  the  party 
legally  invested  with  the  office.  The  same  remark  ap- 
plies in  a  much  stronger  degree  to  actions  against  sheriffs, 
justices  of  the  peace,  or  other  public  officers,  and  especially 
to  actions  brought  by  the  assignees  of  a. bankrupt.  It  is 
necessary,  therefore,  to  consider  what  evidence  may  be  re- 
quisite in  such  actions;  and  this  forms  the  subject  of  the 
jsecond  part  of  the  following  Treatise. 

€K?TEXBftB2,  1820. 
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LAW  OF  EVIDENCE. 


CHAPTER  L 

t)f  Evidence  in  Assumpsit  on  Promissory  Notts  and  Bills 

of  Exchange* 

J  FIE  plaintiff,  in  an  action  of  assumpsit  on  a  promissory 
note  or  bill  of  exchange,  will  have  to  prove,  under  the 
general  issue ;  first,  that  the  note  or  bill  is  either  in  ex- 
press terms,  or  in  its  legal  effect  the  same  as  described  in 
the  declaration ;  secondly,  that  he  has  an  interest  in  the 
note  or  bill,  as  payee,  indorsee,  or  in  some  other  charac- 
ter; thirdly,  that  the  defendant,  as  the  pleadings  allege* 
has  become  a  party  to  the  note  or  bill ;  fourthly,  that  the 
defendant  has  not  performed  his  contract. (a) 


(a)  In  an  action  on  a  note  or  bill,  the  plaintiff  must  prove  the 
handwriting-  of  the  defendant,  and  of  such  other  of  the  antecedent 
parties  as  may  be  necessary.  The  note  or  bill  having-  thus  been  pro- 
ved, its  identity  with  or  variance  from  that  on  which  the  action  is 
founded,  will  appear  from  comparing  it  with  the  record  ;  but  it  lies 
on  the  defendant  to  shew  that  they  are  not  the  same,  by  objecting  to 
the  variance  between  the  instrument  produced  in  evidence,  and  that 
•et  forth  in  the  declaration.  A  variance  must  be  objected  to  at  the 
**ia)j  and  if  not  done  then,  the  irregularity  is  waived,  and  cannot  H*^ 
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variance.  With  respect  to  the  first  point,  namely*  the  conformity 

of  the  iiolc  or  bill  with  the  description  in  the  declaration, 
the  general  rule  is.  that  a  material  variance  between  the 
description  of  the  written  instrument  in  the  pleadings,  and 
the  lethal  import  of  the  instrument  proved  at  the  trial,  will 
be  a  ground  of  nonsuit  ;(a)  and  although  that  part  of  the 


made  a  ground  for  setting1  aside  the  verdict.  15  Johns.  Rep.  ?10. 
(As  to  the  effect  of  a  variance  on  executing  a  writ  of  inquiry,  vide 
Shcehy  y.  Mandevdle,  7  '  ranch,  20rt.)  The  plaintiff's  interest  in 
the  note  or  bill  appears  by  the  production  of  it  on  the  trial,  unless 
the  defendant  can  make  out  such  a  case  on  his  part  as  to  require  fur. 
ther  proof  of  the  plaintiff's  interest.  The  defendant's  subscription, 
acceptance  or  indorsement,  is  sufficient  evidence  of  his  having-  be- 
come a  party  to  the  note  or  bill,  and  subjected  himself  to  the  legal 
liabilities  arising  from  a  contract,  to  which  he  has  evinced  his  assent 
by  placing  his  name  to  it.  Evidence  of  non-performance  need  not, 
and  in  general  cannot  be  produced.  It  is  for  the  defendant  to  shew- 
that  he  has  paid  the  amount  of  the  bill  or  note,  and  until  that  is  shewn, 
the  plaintiff's  possession  of  the  written  contract  is  e  idence  that  the 
defendant  has  not  performed  it.  Such  is  the  meaning-  of  the  text; 
and  from  what  has  been  said,  it  is  obvious,  that  the  four  requisites  o^ 
his  case,  which  as  the  author  observes,  the  plaintiff  will  ha»  e  to  prove 
undrr  the  general  issue,  may  be  all  fulfilled  by  evidence  of  the  exe- 
cution of  the  instrument. 

(aN  A  material  variance  is  fatal,  on  a  motion  for  a  nonsuit  at  the 
trial,  especially  if  it  relate  to  the  description  of  a  record,  deed,  or 
other  written. instrument,  in  setting  forth  which,  the  utmost  accuracy 
is  required.  Dunlap's  Pract.  2  1.  Saxton  and  Hutcheson  \ .  John- 
son, 10  Johns.  Rep.  418.  But  see  Dunbar  .  Jump  r,  j,  Yeate's  Rep. 
7  J.  The  reason  for  requiring  a  greater  strictness  in  describing  a 
written  instrument  is,  that  where  there  is  a  variance,  it  does  not  ap- 
pear that  the  contract  gi  en  in  evidence  is  that  on  which  the  plaintiff 
declares.  '.Chitty  on  Plead.  ^_.  A  variance  is  immaterial  when  it  *J  &  l\ 
does  not  change  the  nature  of  the  contract,  which  must  receive  the 
same  legal  construction,  whether  the  words  be  in  or  out  of  the  dec- 
laration. Ferguson  v.  Harwood,  7  Cranch,  403.  Henry  v  "rown, 
19  Johns..  Rep.  49.  See  further  as  to  variance,  Tr.  on  Ev.  vol.  i.  1st 
Am.  Ed.  i  !.  n.  a.  ?6  .  n.  b.  A  variance,  however  small,  in  setting 
.out  the  names,  8cc  in  a  bill  or  note,  is  fatal  i  Chitty  on  Plead.  3\j7. 
Vide  Weod  v.  Bulkley,  cited  post  p.  j,  in  notis. 
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-declaration  which  contains  the  misdescription,  may  be  ex- 
pressed under  a  videlicet,  jet  this  will  not  cure  the  de- 
fect^ l)(a) 

2 
The  following  are  examples  of  material  variances.     In  1.  Variance  in 
one  case  the  declaration  represented  a  note  as  containing  m^t'  °    pay" 
«an  absolute  and  unqualified  promise  to  pay  the  money  ; 
whereas  the  note  contained  words,  inserted  in  the  body  of 
the  instrument,  which  made  it   payable  at  a  particular 
place :  here,  a  material  part  of  the  instrument  was  omit- 
ted.(2)     In  another  case,  where  the  plaintiff  declared  on  2.  Variance  in 
a  note  given  by  thFce  persons,  describing  them  by  name,  Iuune     p 
and  the  name  of  one  of  the  three  upon  the  note  differed 
from  that  stated  in  the  declaration,  the  Court  of  King's 
Bench  determined,  that  the  contract  set  out  in  the  plead- 
Cr;  White  v  W  ilson,   2  Bos.  &    810. 
Pul.  11.  .    Pope  v  Foster,  4  T^K.         (2)  Roche  v  Campbell,0*  '  amp. 
590.     Grimwood  v  liamt,  6  T.  It.     N.  P.  C.       7.     Hod^e  v  Fillia,  S 
46o.   hutchinson  v  Hper,4Taunt.     Campb.  46  .  See  infra,  p.  9. 


t«)  Time  and  place  are  usually  laid  under  a  scilicet ;  this  being 
supposed  to  obviate  the  necessity  of  strict  proof,  by  shewing"  that  they 
were  not  intended  as  a  positive  averment :  hence,  also,  the  pr.ee  or 
value  of  a  thing  is  commonly  laid  under  a  scilicet.  But  still  if  the  time, 
place  or  price  be  material,  and  the  gist  of  the  action,  and  it  is  the 
same  as  regards  any  other  allegation  in  the  declaration)  it  is,  although 
stated  under  a  scilicet  conclusive  and  traversable,  and  it  is  only  when 
immaterial,  that  it  may  be  rejected  as  superfluous.  Dunl.  Pract.  ^'88. 
Vail  v  Lewis  and  Livingston,  4  Johns.  Rep.  450.  The  omission  of  a 
scilicet  will,  it  seems,  render  it  necessary  to  prove  turns,  time  and 
place,  precisely  as  kud;  although  it  had  been  inserted,  they  would 
have  been  regarded  as  immaterial,  and  not  the  gUt  of  the  action.  2 
Saund.  .91.  c.  3.  Term  Rep.  67.  6H.  3  Maule  and  Sclw.  173.  Sed 
vide  6  Term  Rep.  265.  The  correctness  of  this  last  position  is  de. 
nied  by  Chitty,  Treatise  on  Plead,  vol.  i.  p.  3  *.  n.  b.  and  Mr.  Phil, 
lips,  (Treatise  on  Evidence,  *ol.  i.  1st  Am.  Ed.  p.  6  note,)  only 
admits  its  partial  application.  As  to  the  effect  of  scilicet  or  videlicet 
see  farther,  Paine  v  Fox,  16  Mass.  Rep.  U9.  Bissel  v  Drake,  19 
Johns.  Rep.  66. 


*   . .. 
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tags  was  not  supported  by  the  evidence;  and  although  two 
out  of  the  three  persons,  who  gave  the  note,  were  stated 
to  be  outlawed,  and  the  action  was  brought  against  the 
third,  yet  this  circumstance  could  not  vary  the  general 
rule  ;  the  outlawry  was  only  stated  as  an  excuse  on  the  re- 
cord for  not  proceeding  against  the  parties  outlawed ;  but 
this  would  not  remove  the  objection,  that  the  evidence 
produced,  in  an  action  on  a  written  instrument,  had  not 
identified  the  instrument  as  described  in  the  pleadings.(l)* 

(1)  Gordon  v  Austin  and  others,  4  T.  B.  611. 

•  This  variance,  according  to.  the  report  in  the  &vo.  edition,  was  i* 
a  Christian  name  alone  ;  but,  according  to  the  folio  edition,  there  waa 
a  variance  in  both  names ;  the  persons  declared  against  being  Wil- 
liam Austin,  Robert  Strobell,  and  William  Shertliff;  whereas  the 
names  on  the  note  were  William  Austin,  paniel  Strobell,  and  William 
ShutUff.  \  a) 

If  it  had  been  proved  in  the  case  of  Gordon  v  Austin  and  otherv 
that  the  real  person  was  ser  ed  with  the  process,  though  under  a  mis- 
taken Christian  name,  the  misnomer  would  notftave  been  a  sufficient 
objection.  See  Dickinson  v  Bowes  and  others,  16  East,  1 10.  In  thi* 
case,  one  of  the  defendants  was  sued  by  the  name  of  Thomas  Kay  ,• 
the  notes,  which  were  the  subject  of  the  action,  were  signed  by  J. 
Hodson,  "  for  Bowes,  J.  Hodgson,  Key  and  Co  ;"  Thomas  Kay  wag 
not  the  name  of  one  of  the  partners,  but  the  real  name  of  the  partner 
was  John  Key ,-  this  defendant  suffered  judgment  by  default,  the 
other  defendants  pleaded  the  genera!  issue.  An  objection  was  made 
at  the  trial,  that  there  appeared  to  be  a  material  xariance,  (Thomas 
Kay,  the  party  sued)  not  being  a  partner.  The  plaintiff,  in  answer 
to  this  objection  proved,  that  the  person,  whom  he  intended  to  sue 
and  had  actually  ■«-.  ed  with  process,  though  misnamed,  was  John 
Key,  one  of  the  partners  with  the  other  defendants,  and  that  there 
had  been  a  mistake  in  proceeding  against  him  by  the  name  of  Thomas 
Kay,  Mr.  aron  Wood,  who  tried  the  cause,  was  of  opinion,  that  this 
proof,  of  having  sued  the  real  partner  and  served  him  with  process, 
though  under  a  mistaken  Christian  name,(*)  had  removed  the  objec- 


(a^,  Chitty,  citing  the  case  of  Gordon  v  Austin  and  others  observes, 
that  the  octavo  edition  of  the  4  T.  R.  docs  not  state  the  case  correctly, 
fcutthe  first  folio  edition  does.      1  Chitty  on  Plead.  307.  n.  x. 

m  The  4efendant,s  christian  name  not  appearing  on  the  notes,  it* 
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3 
Where  a  bill  or  note  is  described  in  the  declaration  as  3*  Variance  i* 

"bearing  date  on  a  certain  day,  and  the  date  on  the  lustra- 
tion, and  that  the  variance  between  Key  and  Kay  was  immaterial;  and 
though  this  point,  as  well  as  another,  was  reserved,  yet  it  was  not  in- 
sisted upon  afterwards  by  counsel,  nor  noticed  by  the  Court.  And  see 
Wills  v.  Barrett,  2  Starkie  N.  P.  C.  29. 


question  of  variance  in  describing  the  instrument  could  arise  as  te 
his  christian  name,  and  consequently  if  that  were  mistaken  when  there 
is  no  doubt  as  to  the  identity  of  the  party,  the  objection  should  have 
been  made  by  plea  in  abatement ;  and  even  a  plea  in  abatement  will 
not  avail  the  defendant  if  he  put  in  bail  to  the  action  by  bis  right 
name,  without  noticing  the  mistake,  and  the  plaintiff  may  declare 
against  him  by  such  name,  stating  that  he  was  arrested  by  the  other. 
Dunl.  Pract.  23 «.  So,  it  has  been  held,  that  if  the  plaintiff  declares 
by  a  wrong  christian  name,  this  is  no  ground  of  nonsu  t  at  the  trial,  if 
it  can  be  shewn  that  the  defendant  knew  that  the  action  was  brought 
by  the  person  who  actually  sues.  >  Campb.  i9.  In  Gordon  v  Aus- 
tin and  others,  the  christian  name  of  Strobell  did  not  appear  on  the 
free  of  the  note  :  there  was  then  no  misdescription  of  the  instrument : 
Strobell  having  been  outlawed,  there  was  probably  no  waiver  of  the 
misnomer  j  and  the  question  then  would  remain,  whether  a  contract 
alleged  to  be  made  by  the  firm  of  which  Robert  Strobell  was  a  member, 
was  proved  by  a  contract  made  by  a  firm  of  which  Daniel  Strobell, 
(who  must  prima  fade  be  intended  a  different  person)  was  a  partner  % 
in  answering  which,  there  is  no  room  for  hesitation,  as  it  is  a  well  set- 
tled rule  that  in  an  aetion  ex  contractu  against  several  defendants,  the 
plaintiff  must  shew  a  joint  liability  in  all.  Tom  v  Goodrich  and  oth, 
crs,  2  Johns.  Rep.  2)3.  5  Johns.  Rep.  177.  280,  231.  Livingston's 
£x'ra  vTremper  and  others.  11  Johns.  Rep.  101.  5  Taunt.  6*2.  2 
New  Rep.  454.  Shirreff  &  another  t>  Wilts  &  others.  1  East's  Rep. 
62.  12  Bast's  Rep.  454.  Esp.  Rep.  >63. 1  Chitty  on  Plead.  *0.  Barton 
Y  Hanson  &  others,  2  Taunt.  49.  Siffkin  v  Walker  and  Rowlestone, 
3  Campb.  308.  1  Manahan  v  Gibbons  and  others,  19  John's  Rep.  109. 
6.  C.  in  Error,  19  John's.  Rep.  4^7.  This  must  ha^e  been  the  ground 
of  the  decision  in  Gordon  v  Austin  and  others.  The  variance  in  Dick- 
inson 9  Bowes  between  Key  and  Kay  was  clearly  immaterial ;  the  case 
states  that  Key  was  commonly  pronounced  K*y\  and  it  may  be  consid- 
ered widem  sonant.  Petrie  vWoodworth,  3  Caines  Rep.  219.  2 
Taunt.  401 .  So,  if  the  surname  of  the  obligor,  in  the  body  of  a  bond 
{fair  by  a  slight  misspelling,  producing  scarcely  any  change  in  the 
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}n  .mother  case,  where  the  declaration  stated,  that  the  de- 
fendants made  their  bill  of  exchange.  "  (heir  owii  proper 
hands  being  thereunto  subscribed,"  and  the  bill  appeared 
to  be  drawn  in  the  name  of  the  defendant's  firm.  Lord  Kl- 
len  bo  rough  entertained  some  doubt  upon  llie  point,  but 
refused  to  nonsuit  the  plaintiff  ;(a)  fc-pei-ially,  as  the  de- 
fendant could  not  have  been  led  into  any  mistake  with 
respect  to  this  particular  bill  being  the  subject  of  the 
suit.(l) 

t.  Variance  u  The  true  principle  is,  as  before  mentioned,  that  the 
to  currency.  WfKteu  instrument  described  in  the  declaration  must  cor- 
respond, in  suhstancr  and  legal  oprrati>m.  with  the  instru- 
ment produced  in  evidence:  they  may  correspond  in 
words  and  letters,  yet  be  essentially  different.  Where  a 
bill  was  described  in  the  pleadin-s  as  Waving  been  drawn 
at  Dublin  for  a  certain  sum,  bui  Ihe  declaration  did  not 
g  mention    Ireland,   nor  specify  Irish   currency;  there,  as  it . 

appeared  that  the   currency  of  Ireland  differed  in  value  \ 


ra)  Where  tile  declaration  Brewed  tknt  11.  T.  ami  G.  acting  under 
the  firm  of  D.  T.  Mid  Co.  made  a  note,  the  proper  name  and  firm 
of  1.  T.  Mid  a.  being  thereunto  subscribed,  and  that  the  defend- 
ants being  partners,  under  the  firm  of  A.  L.  and  Co.  indorsed  ilia 
laid  note  in  writing,  the  proper  name  aad  style  nf  the  said  firm  of  A.  • 
L.  and  Co.  being  thereunto  subscribed,  c  idenci  that  one  of  the  ma- 
ker! nnil  one  of  the  indorse!!  subscribed  ami  indorsed  the  note,  with 
the  names  of  their  respective  firms,  was  held  sufTicient.  Manhattan 
Company  v.  I.edyard,  i  Caines  Rep.  192.  But  in  an  action  against 
two  or  more  persons,  on  a  protn.asory  note  with  »  joint  name  or  firm, 
if  ihe  declaration  contains  no  averment  ibat  the  defendants  were  part- 
ners or  acted  under  the  firm,  but  thai  the  defendants  madi  Iht  ante  in 
their  nan  propfr  hand*  and  uamtt  thrrninto  sttbuerilirrJ,  proof  that  one 
of  the  defendants  subscribed  the  note  >9  not  sufficient  to  prove  the 
•ontract  as  laid.  Pease  and  another  v.  Morgan,  7  Johns.  Hep.  4S8; 
Pate  r.  1mm  and  Cs>.  6  Muniford's  Hep.  213 


\ 
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from  the  currency  of  this  country,  the  Court  of  King's. 
Bench  held,  that  there  was  a  material  variance  between 
the  declaration  and  the  proof;  for  though  the  place  and 
the  sum  corresponded  to  the  very  letter,  yet  as  the  sum 
specified  in  the  bill  must  mean  that  particular  sum  in  Irish 
currency,  and  the  sum  mentioned  in  the  declaration  is 
to  be  understood  in  English  currency,  these  sums  would 
differ  in  amount,  and  therefore  the  bill  produced  differed 
from  the  bill  stated  in  the  declaration. (1)(«) 

It  is  not  a  material  variance,  under  the  general  issue,  Hill  drawn  by 
that  the  bill  of  exchange  is  stated  in  the  declaration,  as  defendant. 
having  been  drawn(2)  oraccepted(3)  by  the  defendant,  but 

(1)  Kearney  v  King,  2  Barn.  &    cited  in  1  Saund.291.Cd.  in  note. 
Aid.  301.  (3)  Motinstephen  v  Brooke,   1 

(2)  Evans  v  Lewis,  MS.  case,     Bam.  &  Aid.  224. 


(a)  So,  where  a  declaration  for  the  non-deiivery  of  goods  sold  al- 
leged a  purchase  of  a  large  quantity,  to  wit,  400  bushels  of  oats, 
and  the  contract  proved  was  for  so  many  bushels  according  to  a  mea- 
sure different  from  the  Winchester  or  statute  measure,  the  variance 
was  held  fatal ;  for  a  bushel,  taken  by  itself,  and  without  reference  to 
any  custom  or  particular  agreement,  meant  a  statute  bushel.  Hockin 
v  Cooke,  4  Term  Rep.  314.  bee  also  Dorrance  v  Stewart,  1  Yeate's 
Hep.  349. 

.  In  addition  to  the  material  variances  mentioned  in  the  text,  the  de- 
claration  must  not  vary  from  the  bill  or  note  in  the  time  of  payment : 
so,  where  the  note  was  set  forth  fully  in  every  respect,  except  that  no 
time  of  payment  was  stated,  but  the  note  produced  was  payable  in 
«ixty  days  afterdate,  this  was  held  a  fatal  variance,  Although  the  ques- 
tion arose  upon  the  execution  of  a  writ  of  inquiry,  where  it  is  not  ne- 
cessary to  prove  the  note  :  for  it  must  still  appear  to  be  the  same  con-. 
tract  as  that  for  which  the  suit  is  brought,  and  a  note,  not  stating  any 
time  of  payment,  and  consequently  payable  on  demand,  is  a  different 
contract  from  one  payable  in  sixty  days.  Sheeby  v  Mandeville,  7. 
€  ranch,  .20  *.  Vide  ante  p.  1 .  n.  In  an  action  quitam  for  usury,  the 
plaintiff  alleged  a  loan  by  the  defendant  to  A.  for  sixty -three  days,  an  J 
produced  a  note  in  evidence  payable  to  the  defendant  in  sixty  day  V 
■this  was  held  a  fatal  variance,  although  the  three  days  of  grace  adde£ 
to  the  number  of  days  specified  in  the  note  would  make  sixty -three 
days.    Wilmot  v  Monson,  4  Day,  114. 
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proved  to  have  been  drawn  or  accepted  by  others  jointly 
with  him.  Such  an  objection  can  only  avail,  when  the 
fact  is  pleaded  in  abatement^  l)(a) — With  these  general 
observations  on  the  subject  of  variances,  we  may  now  pro- 
ceed to  inquire  more  particularly  into  the  evidence  requi- 
site to  support  the  several  actions  on  promissory  notes  and 
bills  of  exchange.    And,  first,  of  promissory  notes* 


Sect.  I. 

Of  Evidence  in  Assumpsit  on  Promissory  Nottr. 

THE  order,  in  which  it  is  proposed  to  treat  of  this  sub- 
ject, is,  First,  to  consider  the  action  by  the  payee  of  a  note 
against  the  maker,  which  is  the  simplest  of  all  actions  on 
notes;  Secondly,  that  by  an  indorsee  against  the  maker; 
Thirdly,  the  action  by  the  holder  of  a  note  against  the  ma- 
ker ;  Fourthly  and  lastly,  that  by  an  indorsee  against  the 
indorser  of  a  note* 

6 
l.  Action  by       First,  of  the  action  by  the  payee  of  a  note  against  the 

payee  against    —.i.--, 

maker.  maker. 

The  declaration  in  its  most  general  form  avers,  that  the 
defendant  on  a  certain  day  made  his  promissory  note ;  then 
it  proceeds  to  state  the  substance  and  legal  effect  of  the 
note,  and  concludes  with  averring  the  legal  obligation  on 

(1)  See  Treatise  on  Evidence,  l  vol.  p.  176. 


(a)  If  in  a  suit  against  A.  R.  as  the  maker  of  a  note,  toe  note  gives 
in  evidence  appear  to  have  been  made  by  A.  B.  and  C  D.,  it  is  still 
the  note  of  A.  B.  to  every  intent,  and  the  averment  in  the  declaration,, 
that  he  made  his  certain  promissory  note  in  writing  is  complied  with, 
for  it  is  only  necessary  to  set  forth  a  contract  according  to  its  legal 
effect. 


Sect.  1.]  On  Promissory  Notts* 

the  defendant  to  pay  according  to  the  tenor  of  the  instru-  Fg««  ▼•' 
ment.(a) 


The  plaintiff,  therefore,  has  in  general  only  to  prove  the  Proof  of  defen: 
hand-writing  of  the  person,  whose  name  is  upon  the  note,  ^  *  8,ffnAp 
and  that  this  person  is  the  defendant.  Some  proof  of  the 
identity  of  the  person  is  clearly  necessary;(6)  and  it  would 
not  be  sufficient  merely  to  prove,  that  a  person  calling  him- 
self by  such  a  name  signed  the  note.(l)  If  the  note  was 
made  not  by  the  defendant  himself,  but  by  another  person 
in  the  defendant's  name,  or  by  a  person  as  agent  for  the 
defendant,  the  hand-writing  and  authority  of  the  agent  must 
be  proved;  and  this  proof  will  support  the  general  aver- 
ment, of  the  note  having  been  made  by  the  defendant,(c) 
which  according  to  the  legal  effect  of  the  evidence,  appears 
to  be  the  fact.(2) 

{«)  Memot  v  Bates,  Bull.  N.  P.  on  Evidence,  1  vol.  p.  514. 

171.  action  on  bond.     Middleton  (2)  Hey  a  v  Heseltine,  2Camph. 

v  Sandford,  4  Carapb.  34,  action,  N.  P.  C.  6)4.  Helmsley  v  Loader, 

•n  replevin  bond,    dee  Treatise  2  Campb.  450. 


(a)  In  an  action  on  a  promissory  note  within  the  statute,  or  a  bill  of 
exchange,  whether  the  action  be  between  the  original  parties,  or  by 
an  indorsee  against  any  of  the  antecedent  parties,  it  is  unnecessary  to 
aver  or  prove  a  consideration  ;  the  instrument  itself  being*  prima  fade 
evidence  of  consideration,  subject  however,  in  certain  cases,  to  be 
repelled  by  the  defendant.  Mandeville  v  Welch,  S  W  heat.  277.  5 
Cranch,  332.  Goshen  Turnpike  Company  v  Hurtin,  9  Johns.  Rep.  217. 

(b)  A  note  to  which  there  is  no  subscribing  witness,  is  usually  pro- 
ved by  calling  a  person  acquainted  with  the  hand-writing  of  the  maker, 
and  asking  him  if  he  is  acquainted  with  his  hand-writing,  and  believes 
that  the  signature  t6  the  note  was  subscribed  by  the  maker.  Proof 
of  handwriting,  made  in  this  manner,  evidently  includes  proof  of  iden- 
tity.    Post,  p.  01. 

(e)  Unless  the  declaration  states  that  the  defendant's  own  hand  was 
thereunto  subscribed.  Ante,  p.  4.  As  to  proof  of  an  agent's  au- 
thority, vide  post,  p.  45. 


Of  Evidence  in  Assumpsit  {Ch.  1. 

Suf*  T#  If  the  signing  of  the  maker,  or  of  his  agent,  is  attested  by 

' — a  subscribing  witness,  (and  when  the  note  is  for  payment 

of  less  than  five  pounds,  it  ought  to  be  so  attested,  other- 
wise it  is  void, )(1)  that  witness  must  be  called  to  prove 
the  signature  i(o)  or,  if  his  attendance  can  be  properly 
dispensed  with,  his  hand-writing  must  be  proved. (2) 
Proof  of  the  hand-writing  of1  the  attesting  witness  estab- 
lishes the  fact,  that  the  instrument  in  question  was  signed 
by  a  person  in  a  certain  name ;  it  is  prima  facie  evidence 
of  the  instrument  having  been  executed  by  the  person 
whose1  name  it  bears;  but  it  does  not  prove,  that  the  de- 
fendant is  that  person. (b)  Some  evidence  of  this  kind  is 
7  necessary  for  the  purpose  of  connecting  the  defendant 

(1)  Hy  stat.  \7  G.  *?.  c.  80.  s.  1.    vol.  of  Treatise  on  Evidence,  p. 
(2    Upon  these  points,  and  oth-    503.512. 
ers  connected  with  them,  see  first 


(a^  Vide  January  v.  Qoodman,  1  Dallas,  308.  The  Supreme  Court 
of  New-York  has  decided,  that  the  execution  of  an  attested  promis- 
sory note  may  he  proved  by  the  admission  of  the  maker,  although 
in  the  case  of  a  sealed  instrument,  the  subscribing  witness  must  be 
called  or  his  absence  accounted  for.  Hall  ▼.  Phelps,  2  Johns.  Rep. 
451.  Fox  and  Paine  v.  Reil,  .:  Johns.  Rep.  477.  13  Johns.  Rep.  75, 
In  a  case  in  *  ennsylvania  it  was  held  that  if  the  question  be  whether 
a  receipt  to  which  there  is  a  subscribing  witness  was  ghen,  the  wit- 
ness must  be  called  ;  but  the  fact  6T  the  payment  of  the  money  may 
be  proved  by  any  witness.  Heckert  and  another  v.  Haine,  6  Binney, 
16.  Where  a  person  calls  on  the  maker  of  a  note  payable  to  A.  or 
bearer,  to  which  there  is  a  subscribing  witness,  and  demands  payment 
but  neither  shews  him  the  note  nor  mentions  the  amount  or  date  of  it ; 
and  the  maker  acknowledges  that  he  had  given  a  note  to  A.  and  that 
he  would  j>ay  it  at  a  future  day,  this  is  not  a  sufficient  admission  of 
the  execution  of  the  note,  to  supersede  the  necessity  of  proving  it 
by  the  subscribing  witness.  "  The  relaxation,"  says  the  court,  «« in 
respect  of  negotiable  paper,  of  the  rule  requiring  the  production  of 
the  subscribing  witness,  would  be  very  unsafe,  unless  great  strictness 
and  certainty  were  required  in  the  secondary  proof.  Shaver  v.  Ehle, 
26  Johns.  Rep.  201. 

(b)  In  Stuby  v.  Champlin,  4  Johns.  Rep.  461,  nothing  more  was 
required  than  proof  of  the  handwriting  of  an  absent  witness. 


'  \ 


Sect.  1 J  on  Promissory  Notes. 

with  the  note.(i)    Proof  of  the  defendant's  signature  on  Payee  r. 
the  note  would  be  decisive ;  but  such  proof  is  not  indis — 


pensably  necessary  ;(o)  and  much  slighter  evidence  would, 
in  the  first  instance,  be  sufficient.  Proof  that  the  defend- 
ant was  present  when  the  note  was  prepared,  will  connect 
him  with  the  instrument.(2) 

An  admission  by  the  maker,  that  the  hand-writing  i6  Admission  by 
his,  will  be  sufficient  evidence  against  him  of  his  signa-  defendant. 
ture,(6)  in  the  case  of  an  unattested  note.  Such  an  ad- 
mission, though  made  in  the  course  of  a  treaty  for  settling 
the  cause,  and  under  the  faith  of  a  compromise,  is  suffi- 
cient ;(3)  for,  although  a  statement  by  the  party,  as  to  the 
subject-matter  or  merits  of  the  action,  would  not  be  ad- 
mitted to  his  prejudice,  if  made  under  a  compromise  and 
for  the  purpose  ofbuyingpeace.(4)  yet  the  rule  is  different 
with  respect  to  the  mere  admission  6f  his  signature,  which 
is  a  single  fact,  peculiarly  within  his  own  knowledge,  and 
with  respect  to  which  he  cannot  be  supposed  to  have  made 
an  unfounded  concession  :  and  this  admission  may  be  pro- 
ved by  an  arbitrator,  before  whom  it  was  made  in  the 
course  of  a  reference. (5)  An  offer  from  the  defendant  to 
the  plaintiff,  after  the  note  has  become  due,  to  give  an- 
other note  instead  of  it,  is  an  admission  of  the  plaintiff's 

(1)  See  Treatise  on  Evidence,  Bills,  p.  223. 

1  vol.  p.  5! 4.  (4)  See  cases  in  (1).  dimming" 

(?)  Nelson  v  Whittall,  1  Barn,  v  French,2  eampb.  N.P.C. Iu6.n. 

&  Aid.  19.  (5)  Gregory  v  Howard,  3  Esp. 

(3)  Waldridge  v  Kennison,  1  N.  P.  U.  11a. 
JBsp.  N.  P.  C.   143.     Hayley  on 


(<0  Vide  3  Binney,  192.  Cooke  and  others  v  Woodrow,  5  Cranch, 
13. 

(6)  Vide  Mauri  v.  Heffernan,  13  Johns.  Rep.  58.  But  the  defend- 
ant notwithstanding  his  acknowledgment,  may  give  evidence  to  shew 
that  the  signature  was  not  genuine.  Hall  and  another  v.  Husc,  10 
Mass.  Rep.  39. 


Of  Evidence  in  Assumpsit  [Ch.  1« 

Payee  v,  title.(l)    Payment  of  money  into  court,  generally  on  the 

!£*£!: whole  declaration,  is  also  an  admission(a)  of  the  defend- 
ant's signature.(2)  If  the  defendant  suffer  judgment  to 
go  by  default,  it  is  an  admission  on  record,  and  conclusive 
against  him ;  and  no  evidence  need  be  given,  in  support 
of  the  note  or  bill,  on  the  execution  of  a  writ  of  inquiry.(3) 
The  only  use  in  producing  the  instrument  in  such  a  case, 
is  for  the  purpose  of  seeing  whether  it  bears  an  indorse- 
ment of  money  having  been  paid.  But  the  plaintiff  is  not 
bound  to  produce  it;(i)  for  if  the  defendant  has  paid  aay 
part  of  the  money,  he  might  have  pleaded  it  instead  of 
suffering  judgment  to  pass  against  him  for  the  whole  de- 
mand.^) 

An  admissiop  of  the  signature  will  be  evidence  against 
the  party,  who  admits  his  hand- writing,  but  not  against  any 
other  party. (5)     In  an  action,  therefore,  against  three  per- 

(1J  Bosanquet  v  Anderson,   6        (4)  Mills  v  Lyne,  before  Buller 

Esp.  N.  P.  43 .  J.  cited  in  Bayley  on  Bills,  227. 

(2)  See  Treatise  on  Evidence,  (5;  Bayley  on  Bills,  p.  Hj.  See 
1  vol.  p.  198.  Treatise  on  Evidence,  1  vol.  part 

(3)  Bevis  v  LindfeU,  2  Str.l  149.  I .  ch.  5.  sect.  4. 
Green  v  Hearno,  3  T.  R.  oOl. 


(a)  As  to  admission  by  paying  money  into  court,  vide  Dual.  Pr&ct. 
421,  et  seq. 

(b)  The  note  must  be  produced,  or  the  non -production  of  it  ac- 
counted for  j  and  the  position  in  the  text  is,  to  say  the  least,  very 
questionable.  Str.  1149.  Fames  233,  234.  W.  Black.  Rep.  748. 
Doug.  316.  n.  2.  3  Term  Rep.  301.  1  H.  Black.  Rep.  54.1.  n.  a. 
Sheeny  v.  Mandeville,  7  Cranch,  208.  Dunlap's  Practice,  385.  A 
similar  practice  prevails  in  equity :  thus,  on  'a  bill  of  foreclosure, 
which  has  been  taken  pro  conftsso  and  it  is  referred  to  a  master  to 
compute  the  amount  of  principal  and  interest  due  to  the  complain- 
ant, the  bond  and  mortgage  are  always  produced  to  the  master,  that 
he  may  see  whether  there  are  any  payments  indorsed.  If  the  bill 
or  note  be  lost,  proof  of  the  loss  must  be  made  to  excuse  its  not 
being  produced  on  the  execution  of  the  writ  of  inquiry,  or  assess* 
went  by  the  clerk.    14  Johns.  Rep.  347.    3  Maule  &  Seiw.  281. 


Sect.  K]  *n  Promissory  Notes. 

sons,  as  makers  of  a  note,  where  one  of  the  defendants  Payee  v: 

Maker* 

pleaded  a  judgment  recovered,  (consequent j  admitted  his : 

haed-writing  by  such  plea,)  and  each  of  the  other  two  de- 
fendants pleaded  non-assumpsit,  and  on  the  trial  the  plain- 
tiff proved  only  the  signatures  of  these  two  parties,  Lord 
Kenyon  held,  that  the  hand-writing  of  the  other  was  ad- 
mitted on  the  record  only  as  against  himself,  and  as  the  de- 
claration had  averred  that  all  the  defendants  had  subscri- 
bed their  hand-writing,  the  hand-writing  of  all  must  be  pro- 
ved^ 1)  What  has  been  said  respecting  the  effect  of  an 
admission,  applies  only  to  the  case  of  unattested  notes;  if 
the  note  is  attested,  proof  of  the  admission  will  not  dispense 
with  the  evidence  of  the  subscribing  witness,(a)  when  he 
can  be  produced. (2) 

It  will  not  be  necessary,  in  this  action,  to  prove  a  de-  Demand  tf 
mand  of  payment  on  the  part  of  the  plaintiff,  when  the  paymen  - 
promise  to  pay  is  genera)(3);  the  action  itself  being  a  suffi- 
cient demand.  (&)  But  if  the  promissory  note  is  made  pay- 
able at  a  particular  place,  and  the  words  restrictive  of  the 
place  of  payment  are  inserted  in  the  body  of  the  note,  not 
merely  in  a  memorandum  at  the  foot,  it  will  be  necessary  to 

(1)  Gray  v  Hodson  and  Palm-  attorney,  see  1  vol.  p.  106.  and  as 
em,  1  Esp.  N.  P.  C.  135.  Bayley  to  an  admission  by  his  agent,  p. 
•n  Bills,  224.  HO. 

(2)  See  Treatise  on  Evidence,  (3)  Rumball  v  Ball,  10  Mod. 
1  rol.  p.  501.  As  to  the  effect  38.  Frampton  v  Coulson,  1  Wife, 
•f  an  admission  by  the  defendant's  33  « 


(a)  Tide  ante,  p.  6.  n. 

(6)  Vide  1  Johns.  Cas.  99.  319.  7  Johns.  Rep.  46?.  1  Chitty  on 
Plead.  325.  Runlap's  Pract.  262.  Foden  and  Slater  v.  Sharp,  4 
Johns.  Rep.  184.  Chitty  on  Kills  (Story's  Ed.  1809,)  198.  In  an 
action  on  a  note  payable  in  specific  articles,  on  demand,  it  is  neces- 
sary for  the  plaintiff  to  prove  a  demand  made  previous  to  the  action. 
Greenwood  v.  Curtis,  6  Mass.  Rep.  558.  Whether  a  previous  de- 
mand of  payment  of  a  bank  note  at  the  bank,  is  requisite  to  enable 
the  holder  to  bring"  a  suit  thereon.  Quure.  Jefferson  county  Bank  v. 
Chapman,  19  Johns.  Rep*  322. 


Of  Evidence  in  Assumpsit  [Ch.  1.' 

Payee  v.  prove,  that  the  note  was  there  presented  for  payment(l) ; 

*  for  these  words,  so  incorporated  in  the  instrument,  consti- 
tute strictly  a  condition  precedent,  of  which  the  plaintiff 
fimst  aver  and  prove  performance,  in  order  to  bring  him- 
self within  the  defendant's  promise.  The  defendant  hav- 
ing contracted  to  pay  on  demand  at  a  particular  place,  and 
having  no  other  engagement  with  the  plaintiff  than  upon 
the  note,  is  not  liable  except  on  a  demand  at  that  place. 
Proof  of  such  presentment,  therefore,  will  be  requisite. (a) 
But  it  will  not  be  necessary  also  to  shew,  that  the  maker 
had  notice  of  its  dishonour;  as,  where  a  note  was  made 
payable  at  a  banker's  house,  and  payment  was  refused 
Lord  Ellenborough  held,  that  such  notice  to  the  maker  was 
clearly  unnecessary. (2)  If  the  plaintiff  has  a  legal  excuse 
for  not  presenting  at  the  place  appointed,  that  excuse 
ought  to  be  stated,  and  at  the  trial  must  be  proved ;  but 
such  proof  is  not  admissible  under  a  general  allegation, 
that  the  note  was  presented,  and  payment  refused. (3)     If 

(1)  Sanderson  v  Bowes,  1 4  East,  been  mentioned  in  a  memorandum 

506.  Dickinson  \  Howes,  lr  East,  .  at  the  toot,  and  not  in  the  body  of 

1JQ.    Wild  v  Rennards  cited  in  the  note. 

note  in  1    t'ampb.   425,   would  (2)  Pearse    v    Femberthy,     3 

seem  to  shew,  thai  such  a  pre-  Campb.  N.  P.  C.  «bi. 

sentment  is  unnecessary ;  but  in  (3)  Sec  Leeson  v  Pigott,  cited 

this  case,  as  it  has  been  since  ex-  in  Bayley  on  Bills,  187, and  Bowes 

plained,  (see  H  East,  501.)  the  v  Howe,  5  Taunt.  30. 
place  of  payment  appears  to  ha.  e 


(«)  This  rule  has  not  been  adopted  in  the  state  of  New-York,  and 
there  no  demand  is  necessary  to  support  a  suit  against  the  maker, 
and  a  demand"  either  on  the  maker,  or  at  the  place  where  the  note  is 
payable,  is  sufficient  to  charge  the  indorser.  Mason  and  Smedes  v 
Franklin  and  Franklin,  3  Johns.  Rep.  20 J.  Boot  and  Bentley  v  Frank- 
lin, 3  Johns.  Rep.  2>'8.  Foden  and  Slater  ▼  Sharp,  4  Johns.  Rep. 
183.  Herring  v  Sanger,  3  Johns.  Cas.  71.  Post  p.  18  in  notis.  See 
further,  7  East's  Rep.  p.  387.  Dodge  v  Lannam,  Supreme  Court  of 
Connecticut,  February  term,  !8u6,  cited  7  East's  Rep.  (Day's  Ed.) 
388.  n.  .'.  Post  p.  34  in  notis.  The  law  on  this  subject  is  ably  dis- 
cussed in  the  late  case  of  Wolcott  v  Van  Santvoord,  17  Johns.  Rep. 
248,  a  full  statement  of  which  will  be  found  in  a  subsequent  note. 
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PRyce  t.  Or  if  the  note  has  been  lost  or  destroyed,  the  plaintiff 
-7—  may  resort  to  the  common  counts,  and  shew  the  considera- 
tion  and  cause  of  the  debt ;  but  tbe  loss  or  destruction  of 
the  instrument  ought  to  be  satisfactorily  proved,  as  a  se- 
curity to  the  defendant  that  it  is  not  in  circulation,  and  that 
be  may  not  be  subjected  twice  to  the  same  demand»(iXa) 

(1)  Dangerfield  v  \X  ffiey,  4  Esp.  N.  F.  C.  15*. 


368.  In  this  case  the  plaintiff  was  nonsuited  at  the  trial,  but  after- 
wards had  leave  to  amend  his  bill,  and  go  to  a  new  trial  on  payment 
of  costs. 

(a*  Vide  Angel*  Felton,  8  Johns.  Hep.  149.    Jt  would  seem,, 
that  the  plaintiff  besides  the  loss  of  the  note,  where  it  is  not  prored 
to  hare  been  destroyed,  must  shew  that  it  had  not  been  indorsed . 
Pintard  v  Tackington,  10  Johns.  Rep,  104.    3  Johns  Cas.  72.    Tbe 
Plaintiff  or  a  party  in  interest,  may  be  a  witness  to  the  court,  to  prove 
the  loss  of  the  note  or  will.    Chamberlain  v  Gorhara,  20  Johns.  Rep. 
144.     Cochran  v  Jackson,  3  Yeate's  Rep.  422.    There  may  be  a  re- 
covery on  the  half  of  a  bank  note,  the  other  half  being  lost  and  des- 
troyed.    Bank  of  Virginia  v  Ward,  $  Mumford  166.  And  on  a  bank 
note,  where  the  the  names  of  the  President  and  Cashier,  have  been 
torn  off  .     Mmerv  Bank  of  Louisiana,  1  Martin's  Rep.  12.    The  Su- 
preme Court  of  New-York  has  adopted  a  rule,  that  where  a  nego- 
tiable note  has  been  given  for  a  prior  debt,  not  to  suffer  the  plain- 
tiff  to  recover  on  the  original  consideration,  unless  he  shews  the  note 
to  have  been  lost,  or  produces  and  cancels  it  at  the  trial.  Holmes  and 
Brake  »  D'Camp,  1  Johns.   Rep.  34.     Burdick  v  Green,   15  Johns. 
Kep.   '47.    It  has  been  decided,  in  Massachusetts,  that  the  law  will 
presume  a  negotiable  note,  is  agreed  by  the  parties  to  be  payment  of 
m  prior  simple  contract  debt :  though  the  case  does  not  indeed  decide, 
that  the  plaintiff  may  not  encounter  the  presumption,  by  proving  an 
express  agreement  that  the  note  should  be  received  as  a  collateral 
security.     5  Mass.  Rep.  302. 

See  also  Plankinhorne  v  Cane,  2  Yeate's  Rep.  370.  A  bill  of  ex- 
change, or  promissory  note,  either  of  the  debtor,  or  of  any  other 
person,  is  not  payment  of  a  precedent  debt,  unless  it  be  so  expressly 
agreed.  •  But  where  the  vendor,  on  a  sale  of  goods,  receives  from 
the  vendee  a  bill  or  note,  it  is  a  payment  of  the  debt,  unless  agreed 
to,  the  contrary :  or  unless  it  is  a  forgery,  or  the  vendee  has  been 
guilty  of  a  misrepresentation  as  to  the  solvency  of  the  parties 
to  the  bill  gr  oote,  or  of  other  fraud  in  the  transaction.    Ward  y 


Beet.  !•}  o»  Promissory  Notts* 

One  of  the  joint  makers  of  a  promissoiy  note  is  a  com-  Jjj£*v' 
petent  witness  on  the  part  of  the  plaintiff  to  prove  the  sig-  competency 

nf  witness. 


Evans,  Ld.  Raymond,  928.  S.  C.  2  Salk.  442.  Clark  v  Mundall,  1 
Balk.  124.  3  Salk.  68.  Packford  v  Maxwell,  6  Term.  Rep.  52. 
Stedman  v  Gooch,  Etp.  Rep.  4.  Sheeby  ▼  Mandeulle,  6  C ranch, 
253.  Drake  t  Mitchell,  3  East,  251.  15  East,  1  >.  Murray  v  Gover- 
neur,  2  Johns.  Cas.  438.  Herring  t  Sanger,  3  id.  71 .  Roget  v  Mer- 
ilt,  2  Caine's  Rep.  117.  Holmes  v  De  (amp.  1  Johns.  Rep.  34.  Mar. 
kle  v  Hatfield,  2  id.  455.  The  People  v  Howell,  4  id.  >y6.  Tohey  v 
Barber,  5  id,  68.  Wilson  v  Force,  6  id.  1 10.  Schermerhorn  and 
others  *  Loines,  7  Johns.  Rep.  311.  Putnam  *  Lewis,  •«  Johns.  Rep. 
389.  Johnson  v  Weed,  9  Johns.  Rep.  310.  Pintard  v  Tackington, 
10  Johns.  Rep.  104.  Whitbeckv  Van  Ness,  11  Johns.  Rep.  409. 
Brown  v  1A  alts,  v  Taunt.  353.  4  Taunt.  ?88.  3  Campb.  3^1.  Lewis 
v  Manly .2  Yeate's  Rep.  200.  See  also  Boyd  and  Suydam  v  Hitchcock, 
20  Johns.  Rep.  76. 

In  an  action  by  the  payee  against  the  maker  of  a  promissory  note, 
the  matters  of  defence  which  may  be  given  in  evidence  under  the 
general  issue,  are  governed  by  the  rules  applicable  to  the  action  of 
assumpsit  in  general.  The  defendant  may  shew  that  the  considera- 
tion of  the  note  was  illegal  and  void,  or  that  it  was  given  without 
consideration.  As  between  the  original  parties,  a  note  without  con- 
sideration, is  no  more  than  a  parol  promise  to  pay  money  as  a  gift, 
"which  is  not  a  ground  of  action ;  it  is  a  nude  pact,  and  void  as  be- 
tween the  original  parties  to  it.  Pearson  v  Pearson,  7  Johns.  Rep. 
26.  Jeflferies  v  Austin,  tr.  674.  Lickbarrow  and  another  v  Mason 
and  others,  2  Term  Rep.  71.  Petrie  and  another  v  Hannay,  3  Term 
Hep.  421.  Jackson  v  Warwick,  7  Term  Rep.  117.  TappcnvVan 
Wagenen,  3  Johns.  Rep.  465.  The  Peopl  z  v  Howell,  4  Johns.  Rep. 
296.  Phoenix  Insurance  Company  v  Fiquet,  7  Johns.  Rep.  38i.  Her- 
rick  y  Carman,  10  Johns.  Rep.  224.  Friabee  v  Hoffnagle,  11  Johns. 
Hep.  50.  BramaiivHess,  13  Johns.  Rep.  5?.  Paget  de  Bras  v  Forbes 
and  Gregory,  Esp.  Rep.  117.  Barber  v  Backhouse  et  alt.  Peake's 
Cas.  60.  Fowler  v  Shearer,  7  Mass.  Rep.  14,  5  Mass.  Rep.  302. 
Winter  v  Livingston,  13  Johns.  Rep.  54.  Sill  v  Rood,  15  Johns.  Rep, 
230.  Sed  vide  Pillans  v  Van  Mierop,  Burr.  Rep.  1663.  Tatev  Hil. 
bert,  2  Ves,  Jun.  115.  Livingston  v  Hastie  and  Patrick,  2  Caine's 
Bep.  246.  Baker  v  Arnold,  3  Caines  Rep.  279.  Patry  v  Christy,  19 
Johns.  Rep.  53.  Nickerson  v  Howard,  ib,  113.  Wells  v  Girling,  1 
Broderip  and  Bingham,  447.  So,  where  an  executor  or  administrator 
gives  a  note  for  a  debt  of  his  testator  or  intestate,  he  may  shew  a  want 
of  consideration ;  and  it  is  incumbent  on  the  payee  to  shew  affirmative. 


Of  Evidence  in  Assumpsit  [Ch.  1. 

Payee  v.  nature  of  the  defendant,  the  other  joint  maker  ;(1)  for  if 

Alaker  . 

: ' — ■ — -  the  plaintiff  should  recover  against  the  defendant,  the  wit- 
ness would  be  liable  to  the  defendant  for  contribution ;  if 
on  the  other  hand  the  plaintiff  fail,  he  may  resort  to  the 
witness  for  the  whole,  and  then  the  witness  would  be  en- 
titled to  contribution  from  the  defendant :  so  that,  in  either 

(1)  York  v  Blott,  5  Maule  &  Selw.  71 . 


ly,  that  the  defendant  has  assets  ?  for  a  promise  by  an  executor  to  pay 
is  not  binding,  unless  he  has  assets.  Schoonmaker  v  Roosa  &  De  Witt, 
17  Jotms.Rep.  301.  Ten  Eyck  &  others  v  Vanderpoei,  8  Johns.  R*p. 
ISO.  Childsr  Monins,  2  Broderip  and  Bingham,  460.  eontra.  A  father, 
from  affection  merely,  executed  and  gave  to  his  son,  a  promissory  note 
for  1000  dollars,  payable  to  the  son,  or  order,  sixty  days  after  date. 
In  an  action  of  assumpsit  brought  by  the.son  against  the  executor  of  hia 
father  to  recover  the  amount  of  the  note,  it  was  held,  that  the  action 
could  not  be  maintained ;  for  it  was  not  a  donatio  txtaa  mortis,  nor  ft 
valid  gift  of  so  much  money,  but  a  mere  promise  to  give  ;  aid  blood 
or  natural  affection  is  not  a  sufficient  consideration  to  support  a  sim- 
ple executory  contract.  Fink  v  Cox,  18  Johns.  Rep.  145.  But  where 
there  is  a  contract  of  hiring  for  a  definite  period  of  time,  at  a  certain 
Tate  per  day,  and  a  part  only  of  the  time  having  elapsed,  the  parties 
settle  the  amount  of  the  wages  which  had  then  been  earned,  and  the 
hirer  gives  his  note  to  the  servant  for  the  amount ;  in  an  action  by  the 
payee  on  the  note  it  is  no  defence,  that  the  payee  had  left  the  maker's 
sen-ice  before  the  expiration  of  the  time,  for  which  he  had  originally 
been  hired,  although  had  there  been  no  subsequent  modification  of 
the  agreement,  he  could  not  have  recovered  wages  until  he  had  serv- 
ed the  whole  period  agreed  upon.  Thorpe  v  White  and  others,  13 
Johns.  Rep.  53.  Where  a  promissory  note  was  given  for  the  purchase 
of  real  property,  it  was  held  that  the  failure  of  consideration  through 
defect  of  title  must  be  total,  in  order  to  constitute  a  good  defence  to 
an  action  on  the  note,  (Greenleaf  v  Cook,  2  Wheat.  13;)  and  the 
Chief  Justice  in  delivering  the  judgment  of  the  court  seems  to  be  of 
opinion,  that  to  make  failure  of  consideration  a  good  defence,  in  any 
case,  it  must  be  total.  Et  vide  11  Johns.  Rep.  51.  Morgan  v  Rich- 
ardson, 1  Campb.  40.  in  not  is.  Tye  r  Gwynne,  2  Campb.  346.  Con- 
tra, Barber  v  Backhouse,  et  alt.  Peakc'sCas.  61.  Wiffen  v  Roberts, 
Esp.  Rep.  261 .  Cole  and  others  v  Gower  and  Piggott,  6  East's  Rep. 
110.  7  Johns.  Rep.  385.  And  further  to  shew  that  a  partial  failure 
of  consideration  may  be  a  good  defence,  vide  post*  p  22.  note. 


Sect,  l.j  0»  Prom\ 


view  of  the  case,  the  witness  is  indifferent  in  point  of  in-  *•***  v- 

Makier. 

terest.  


Secondly,  of  the  action  by  the  indorses  of  a  note  against  Action  by  in- 

,,  ,  donee  against 

the  maker.  maker. 

A  note,  when  it  has  been  indorsed  and  transferred,  is 
exactly  similar  to  a  bill  of  exchange.  It  is  an  order  by  the 
indorser  upon  the  maker  to  pay  the  indorsee  5  which  is  the 
Very  definition  of  a  bill.  The  indorser  is  the  drawer ;  the 
maker  of  the  note  the  acceptor;  and  the  indorsee,  the 
person  to  whom  it  is  made  payable;  and  all  the  authori- 
ties put  such  promissory  notes  on  the  same  footing  with 
bills  of  exchange.(l)(a) 

The  declaration,  in   an  action  by  the  first   indorsee  1.  Action  Sy 
Against  the  maker,  after  describing  the  effect  of  the  note,  mdoriee* 
proceeds  to  state,  that  the  payee  indorsed  it  to  the  plain- 
tiff, and  concludes  with  averring  the  legal  obligation  of  the 
maker  to  pay  according  to  the  tenor  of  the  note  and  of  the 
indorsement.      The    plaintiff,    therefore,    will    have   to  10 

prove  the  hand-writing  of  the  maker  and  of  the  indorser.(A) 

The  hand-writing  of  the  maker  is  the  sign  of  his  liabil-     Proof  of  ma- 
ity:  the   indorsement   to  the    plaintiff  is  the   plaintiff's  ^riband*Tfr-1' 

(1)  He>  I'm  v  Adarason,  2  Burr.  669. 


nti  -1. 


.     (a)  Vide  9.  Mass.  Bep.  6. 

(&)  In  the  case  of  the  Northampton  Bank  v  Pepoon,  11  Mass.  Bep. 
288,  which  was  an  action  by  the  indorsee  against  the  maker,  Par. 
ker  C.  J.  says;  "  the  declaration  being1  on  a  promissory  note  payable 
to  the  bank,  (i.  e.  the  Berkshire  bank  who  were  the  indorsers,)  and. 
indorsed  by  them,  the  signature  of  the  promiser  is  confest."  This  te 
undoubtedly  true  in  an  action  by  the  indorsee  against  the  indorser, 
(post,  p.  18. >  but  certainly  the  admission  implied  in  his  indorsement, 
«annot  affect  a  third  person  who  is  sued  as  maker.  That  the  hand 
writing- of  the  indorser  must  be  prored,  see  further,  15  Mas?.  Bep, 
339.  * 
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indorsee  ▼, 
Maker. 


Vroof  of  in- 
dorsement. 


title,  (a)  With  respect  to  the  proof  of  the  maker's  hand- 
writing, and  the  effect  of  his  admission,  the  rules  which 
have  heen  before  laid  down,  in  treating  of  the  action  by 
the  payee,  equally  apply  to  this  actional ) 

The  indorsement  is  to  be  proved  in  the  ordinary  mode* 
like  other  hand-writing ;  of  which  enough  has  been  already 
said.  An  admission  by  the  indorser,  though  sufficient 
evidence  of  the  indorsement  as  against  him,  will  not  bfc 
evidence  of  that  fact  against  the  makei\(2)  A  promise  to 
pay,  or  offer  to  renew,  made  by  the  maker  to  the  indorsee 
after  the  note  becomes  due,  is  an  admission  of  the  holder's 
title,  and  will  dispense  with  the  proof  of  the  indorsement 
to  him,  precisely  in  the  same  manner,  as  such  a  promise 
by  an  acceptor  will  dispense  with  that  proof,  in  an  action 
against  him  by  an  indorsee. (3) 

If  the  plaintiff  declare  as  indorsee  upon  a  note  made  to 
the  payee  or  bearer,  the  indorsement  need  not  be  men- 
tioned ;  however,  in  a  case,  where  the  declaration  stated, 
though  Unnecessarily,  that  the  payee  indorsed  the  note  to 
the  plaintiff,  Lord  Ellenborough  held,  that  the  indorsement 
ought  to  be  be  proved.  (4) 

(1)  See  ante,  p.  6.  (.">)  See  infra,  action  by  indor- 

(2)  Hemmings    v    Robinson,    see  v  acceptor. 

"Rarnes.  436.  Bayley  on  Billa,  p.  (4)  Waynham  v  Bend,  1  Camp. 
223.    8ee  ante,  p.  8.  N.  P.  C.  i7i. 


(«)  In  common  cases  of  actions  by  the  indorsee  of  a  promissory  note, 
the  possession  of  the  note,  with  the  name  of*  the  promisee  upon  it  as 
indorser,  the  hand-writing  being"  proved,  is  prima  facte  evidence  of  a 
legal  transfer ;  and  the  burthen  is  thrown  upon  the  defendant,  to  shew 
circumstances  which  will  defeat  the  action.  .1  Mass.  Rep.  29 1.  Post 
p.  16,  in  notis.  And  if  the  note,  after  having  been  transferred  and 
indorsed  by  the  plaintiff,  again  come  into  his  possession,  be  is  prima 
fade  the  legal  owner,  notwithstanding  the  subsequent  indorsements. 
Dtig&n  etal.  v  The  United  States,  3  Wheat  175$.  .Clark  s  Pigot, 
Salk.  126.  pi. -4.  8ed  ride,  »  elch  r  Lindo,  7  Cranch,  159.  Gorge* 
rat  and  Barnes  v  M'Carty,  1  Yeate's  Rep.  94- 


SacL  i.J  o»  Promissory  Notes. 

When  the  promise  to  pay,  contained  in  the  note,  is  tndwiee  v. 
tnade  to  the  payee  or  his  order,  immediately  that  the  order  jjotjceef  iiv 
is  made  to  the  indorsee  by  the  indorsement,  the  promise  dorsement. 
attaches ;  notice,  therefore,  of  the  indorsement,  to  the  ma- 
ker, need  aot  be  proved,  nor  need  it  be  stated ;  no  qualifi- 
cation of  notice  was  originally  annexed  to  the  promise, 
and  none  can  be  added.(1 ) 

A  promissory  note,  when  once  indorsed  and  negotiated,  13 

becomes  in  effect  a  bill  of  exchange,  and  is  evidence  un- 
der the  common  counts,  of  money  received(a)  by  the  ma- 

(1)  Reynolds  v  Davit*,  1  Bos.  &  Pul.  625. 


(a)  Vide  6  Mass.  Hep.   189.    The    President,  &c.  of  the  State 
Bank  v  Hard,  12  Mass.  Rep.  172.     Grafton  and  Gore  being-  copart- 
ners in.  trade,  Grafton  jnakes.a  promissory  note  payable  to  Gushing  or 
order,  subscribes  it  with  the  name  of  the  firm,  and  -writes  the  name 
of  Cashing  as  indorser,  without  his  leave  or  knowledge,  and  with  in- 
tent to  defraud  any  future  holder  of  the  note  :  he  delivered  it  thus  ' 
Indorsed  to  a  broker,  who  sold  it  to  the  plaintiff.    It  did  not  appear 
that  Gore  was  knowing  to  the  making  or  fraudulent  indorsement  of 
the  note.     The  plaintiff  recovered  the  amount  of  the  note  in  an  ac- 
tion against  Grafton  and  Gore  for  money  had  and  received.    The  ob- 
jection that  here  being  a  felony,  the  civil  remedy  was  merged,  wad 
over-ruled ;  and  it  is  said,  "  in  the  action  before  us,  the  objection 
.   i*  that  the  plaintiff  cannot  maintain  the  action,  because  the  money 
sued  for  was  obtained  from  him  through  the  instrumentality  of  a  for- 
gery by  one  of  the  defendants.    As  far  forth  as  the  objection  goe* 
against  the  recovery  by  the  plaintiff  as  indorsee  of  the  note,  it  is  well 
founded :  for  to  maintain  the  action  in  that  shape  he  must  prove  the 
hand-writing  of  Gushing  the  supposed  indorser,  which  he  cannot  do, 
as  Cushi  rig's  name  was  forged.    But  we  see  no  objection  to  his  re- 
covering  on  the  money  counts.     Grafton  received  the  money  of  the 
plaintiff  upon  a  false  pretence,  having  offered  the  note  as  indorsed 
by  Cusliing :  and  the  money  so  received  was  instantly  in  the  eye  of 
the  law  received  to  the  use  of  the  plaintiff.  He  does  not  claim  through , 
or  under  a  forgery  ;  but  merely  on  the  ground  that  money  was  ad- 
vanced by  him  on  the  faith  of  security,  which  turns  out  by  the  fraud 
of  Grafton  to  be  wholly  worthless.    Boardman  v  Gore  and  another; 
15  Mass.  Hep.  33i .    Vide  Pag*'*  tdminvtratvr  v  The  bank  of  Alex- 
andria, 7  Wheaton  35. 
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Indorsee  v. 
Maker. 

Proor'  under 

common 

counts. 


ker  for  the  use  of  the  indorsee  or  bona  fide  hoHer.(l)  The 
maker,  in  putting  his  name  to  the  note,  acknowledges  thai 
he  has  in  his  hands  money  of  the  payee,  and  undertakes 
to  pay  it  to  the  person  legal Fy  entitled  to  receive  it,  that  is, 
to  the  person  who  has  paid  a  good  consideration  for  the 
note,  and  who  has  become  the  legal  holder.(2)  In  other 
words,  he  makes  an  appropriation  of  so  innch  money  to  be 
paid  to  the  person,  who  shall  become  the  holder  of  the 
note-  However,  it  is  to  be  observed,  in  a  late  case,(3) 
Lord  Ellenborough  expressed  an  opinion,  that  the  indorsee 
could  not  recover  against  the  maker  under  any  of  the  mo- 
ney  counts,  sis  he  was  not  an  original  party  to  the  note, 
and  there  was  no  evidence  of  any  value  received  by  die 
defendant  from  him ;  but  the  case  was  not  determined 
upon  this  point,  and  the  plaintiff  recovered  upon  the  spe- 
cial count* 


Letter  from 
payee  as  to 
the  considera- 
tion. 


In  an  action  by  the  indorsee  against  the  maker,  where 
the  defence  is,' that  the  note  has  been  given  for  an  illegal 
consideration,  letters  from  the  payee  to  the  maker  are  ad- 
missible to  prove  the  illegality  of  the  transaction,  if  they 
are  shewn  to  be  contemporaneous  with  the  making  of  the 
note ;  when  the  letters  arc  once  shewn  to  be  contempora- 
neous with  the  note,  they  are  evidence  of  an  act  done  by 
the  payee,  through  whom  the  plaintiff  claims. (4) 


(1)  BayTey  on  Bilte,  163. 

(?)  Dtmsdale  \  Lan  Chester,  4 
Eap.  20  > .  And  tee  Mr.  Just.  Bul- 
lets argument  in  Master  *  Miller, 
4  T.  K.  339. 

(i)  Waynham v Bend, I Caihpb. 
175. 

(4)  Kent  v  Lowen,  1  Campb. 
177.  180.  d.  The  defence  in  this 
case  was,  that  the  original  con- 
coction of  the  note  had  been  usu- 


rious. Now,  by  an  enactment  in 
a  late  statute  (st.  5*4  (;.  3.  c.  93.) 
usury  in  the  consideration  will  not 
afttct  a  bona  fide  holder. — It  ap- 
peared from  the  post  mark,  in  the 
above  case,  that  the  letters  hatt, 
been  written  just  before  the  date 
of  the  note,  and  they  were  ac- 
cordingly read.  On  a  motion  for  a. 
new  trial,  the  court  held  that  they 
had  been  property  admitted. (a) 


(«)  According-  to  the  settled  construction  of  the  statutes  against, 
t&ury,  when  unrestricted  by  any  subsequent  enactment,  a  negotiable 


Sect*  1.]  4n  Promissory  Notts. 

The  indomr  is  clear] j  a  competent  wityiess  for  the  de-  indorsee  v. 
fendant  in  this  action,  to  prove  payment  of  the  money,  comDetSTcv" 

of  witness. 


■•^ 


instrument,  if  usurious  in  its  original  concoction,  is  void  in  the  hands 
<jf  a  bona  fidt  holder,  although  it  cannot  be  rendered  void  by  any 
transaction  between  subsequent  parties.  Munn  v  the  Commission 
Comp.  5  5  Johns.  Rep.  44.  The  mere  circustance,  however,  of  the 
order  in  which  the  names  of  the  parties  to  the  loan  appear  upon  the 
instrument,  is  not  the  criterion  for  determining  its  validity ;  the  ques- 
tion is,  whether  it  was  in  the  first  instance  employed  with  a  view  to  a 
usurious  contract :  thus  a  note  indorsed  for  the  accommodation  of  the 
maker,  who  procures  it  to  be  discounted  at  an  illegal  rate  of  interest 
is  void  as  against  the  maker  and  indorser  in  the  hands  of  an  innocent 
indorsee;  for -notwithstanding  the  indorsement,  the  transaction  con- 
templated in  the  creation  of  the  note,  was  between  the  maker  and  the 
person  discounting  it;  and  whether  the  lender's  name  appeals  upon  it, 
or  not,  in  no  wise  varies  the  case.  Jones  v  Uakes,  '4  Johns.  i,as.  60. 
Wilde  v  Roosevelt,  3  Johns.  Cas.  66.  £06.  See  further,  i  Mass.  Rep. 
161.  5  Mass.Rep.  293.  Pollard  v  Baylors,  6  Mumf.433.  Taylor  v Bruce, 
1  Virg.  Rep,  42.  Post.  p.  22.  in  notis.  A.  being  justly  indebted  to 
B.  gave  his  promissory  note  for  the  sum  due,  agreeing  to  pay  interest 
thereon  at  the  rate  of  12  per  cent,  per  annum.  After  sundry  pay- 
ments of  interest  at  the  rate  agreed  on,  and  of  part  of  the  principal, 
a  new  note  was  given  for  the  balance  of  the  principal  due,  on  wliich 
only  lawful  interest  was  reserved  or  taken.  This  note,  being  11  part 
paid,  was  also  cancelled,  and  a  third  note  given  for  the  balanc* ,  This 
last  note  was  indorsed  ;  and  in  an  action  by  the  indorsee  against  the 
maker,  it  was  held  not  to  be  affected  by  the  usurious  interest  paid  on 
the  first  note.    Chadbourn  v  Watts,  10  Mass.  Rep.  1^1 . 

But  independently  of  statute  provisions,  where    a  negotiable  in- 
.*  strument  is  voidable  as  between  the  original  parties,  either  by  its  be- 

ing founded  on  a  consideration  prohibited  by  the  common  law,  or 
where  it  waa  without  consideration  at  its  commencement,  it  is  not- 
withstanding good  in  the  hands  of  an  indorsee  for  valuable  considera- 
tion without  notice,  either  express  or  implied,  of  the  defect  or  failure 
of  consideration,  as  regards  any  oth,er  person  than  his  own  immediate 
indorser.  As  between  immediate  parties— those  parties  between 
whom  there  is  a  privity  of  contract — the  want  of  consideration  or  the 
subsequent  discharge  of  the  debt,  is  a  valid  defence,  hut  an  indorsee, 
without  notice,  and  for  valuable  consideration,  is  not  affected  by  fraud 
or  other  transactions  between  the  original  parties.  Baker  and  Rowl- 
son  v  Arnold,  3  Caines  Rep,  279.  4  Mass.  Rep.  161.  Thurston. ▼ 
JM'Kovn,  6  Mass.  Rep.  4«tf.    Flint  v  Clark,  12  Johns.  Rep.  374-. 
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iifk^r*  **      for  which  he  inderted(a)  the  note.(  1 )    The  flayee  and  in- 
rr^    Y£         doner,  who  has  become  a  bankrupt  and  obtained  his  ccp- 

(1)  Charrington  v  Milncr,  Peake,  N.  P.  C.  6. 


(a)  It  is  a  general  rale,  that  although  a  party  to  a  negotiable  in- 
strument is  inadmissible  as  a  witness  to  impeach  its  original  validity, 
(Mann  v  Swann,  14  Johns.  Hep.  270.  Churchill  v  Suter,  4  Mass. 
Rep.  156.)  yet  he  is  competent  to  prove  a  discharge,  payment  or  aay 
other  matter  ex  pott  facto  to  defeat  the  action.  Woodhull  v  Holmes,  10 
Johns.  Rep.  231 .  White  v  Kibling,  11  Johns.  Rep,  128.  Warren  v 
Mem,  3  Mass. Rep.  23k  See  further  Treatise  on  Evidence,  voL  1.  (1st 
Am.ed.)  p.  34.  n.  a,  (2d  Am.  ed.  p.  34,  n.  b.)  \\  here  the  indoraer  of  a 
note  was  admitted  as  a  witness  to  shew  that  he  indorsed  it  after  it  fell 
due,  the  plaintiff  was  allowed  to  impeach  his  testimony  by  producing 
letters  of  the  witness  in  relation  to  the  transfer.  Baker  and  Rowlson, 
r  Arnold,  3  Caines  Rep.  279.    See  Pleasants  v  Fembcrton,  1  Yeate's. 


Towne  v  Jaquith,  6  Mass.  Rep.  46.  M'Niel  v  Baird,  6  Mumford,  316. 
8o,  where  the  defendant  had  written  his  name  on  blank  pieces  of  pa- 
per, and  entrusted  them  with  his  clerk  for  the  purpose  of  having 
notes  made  upon  them,  and  one,  by  false  pretence  obtained  them  of 
the  clerk,  and  made  upon  them  negotiable  notes  other  than  those  con. 
tempkted  by  the  defendant,  and  sold  them  to  an  innocent  indorsee  for 
a  valuable  consideration  ;  it  was  held  that  the  defendant  as  he  was 
chargeable  with  a  misplaced  confidence  in  his  clerk,  ought  to  suffer 
instead  of  the  indorsee,  and  that  he  was  liable  to  the  indorsee  accord, 
ing  to  the  terms  of  the  notes.  Putnam  et  al.  v  SuUian,4  Mass.Rep.45. 
bee  also  Russel  v  Lang8tafie,Doug.514.  Clack  v  8tackhouse»2  Martin's. 
Rep  .319.  Mann  v  King,  6  Mumf  .  438.  So,  if  the  payee  transfer  the 
note  by  a  special  indorsement,  by  which  he  declared  that  he  was  not 
to  be  made  liable  to  pay  the  note,  and  at  the  time  of  indorsing  it,  ex- 
presses his  ignorance  of  the  oonsidemtioa  for  which  it  was  given  m  an 
action  by  the  indorsee  against  the  maker,  such  special  indorsement  will 
not  render  it  necessary  tor  the  plaintiff  to  shew  that  he  gave  a  consid- 
eration, nor  will  it  authorise  the  defendant  to  impeach  the  note  for 
want  of  consideration  or  for  fraud.  Russel  *  Ball  and  others,  2  Johns. 
Rep.  50.  So,  where  A.  the  debtor  of  P.  gave  a  note  to  G.  for  the 
amount  of  the  debt,  in  order  to  prevent  its  being  attached  by  a  credi* 
tor  of  U.  and  before  any  attachment  had  issued,  and  C  indorsed  she 
note  to  D.  who  had  advanced  money  for  A.  it  was  held  that  D.  not 
.feting"  privy  to  any  frau4  in  A.  could  not  be  affected  by  it,  and  might 


«'  ■  ■» 
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iificate  subsequently  to  the  date  of  the  note,  is  not  a  com-  Indorsee  r. 
peteot  witness  for  the  defendant,  to  prove  that  the  note  ' 
was  originally  given  without  consideration ;  for  ke  is  no 


Rep.  2  2.  recover  on  the  note  as  a  bona  fide  indorsee  with  consider*, 
tion.    Warren  *  Lynch,  5  Johns.  Rep.  ^39. 

Although,  as  has  just  been  observed,  an  indorsee  without  notice, 
and  for  valuable  consideration,  is  not  in  general  affected  by  the  trans- 
actions between  the  original  parties,  yet  it  must  be  remembered,  tha 
notice  in  legal  understanding  is  not  confined  to  the  direct  and  posi. 
tlf  e  knowledge  of  a  fact,  but  that  the  law  implies  it,  wherever  such 
circumstances  of  suspicion  exist,  as  ought  reasonably  fs>  put  a  man 
upon  inquiry  into  the  nature  of  the  transaction  between  the  parties 
to  whose  contract  he  is  about  to  succeed.  Thus,  in  the  ease  of  a 
promissory  note,  an  indorsee  who  takes  it  under  circumstances  which 
might  reasonably  create  suspicion,  as,  where  it  has  been  negotiated 
after  the  time  of  payment  has  elapsed,  may  in  an  action  against  the 
maker,  be  met  with  every  defence  of  which  the  maker  could  have 
availed  himself  in  an  action  by  the  payee,  such  as  fraud,  want  of  con- 
sideration, payment,  release,  set-off,  &c.  Brown  v  Davies,  3  Term 
Rep.  60.  Beck  v  Robley,  1  H.  Black.  Sep.  89.  n.  a,  Raker  and 
Rowkon  v  Arnold,  3  Caines  Rep.  279.  Wiggin  and  Wig-gin  v  Bush, 
19  Johns.  Bep.  306  Battey  v  ttutton,  13  Johns.  Rep.  187.  Tayler  v 
Mather,  3  Term  Rep.  83.  n.  Boehm  and  others  v  Sterling  and  others, 
7  Term  Rep.  419.  Johnson  v  Bloodgood,  1  Johns.  Cat.  51.  S.  C.  2 
Caines  Cas„  in  error,  303.  Sebring  and  Van  Wyck  v  Rathbun,  1 
Johns.  Cas.  331.  Jones  y  Caswell,  3  Johns.  Ca*.  29.  Hendricks  v 
Judah,  1  Johns.  Rep.  319.  Lansing  v  Gaine  and  Ten  Eyck,  2  Johns. 
Rep.  300.  O'Callaghau  v  Sawyer,  5  Johns  Rep  118.  Lansing  v  Lan, 
sing,  8  Johns.  Bep.  454.  Anderson  and  ethers  v  Van  Alen,  12  Johns. 
Rep.  *345.  Geld  v  Eddy,  1  Mass.  Rep.  1  Ayer  v  Hntchms  et  al.  4 
Mast.  Rep*  370.  Hemmenway  v  Stone,  7  Mass.  Rep.  58.  Crossly  r 
Ham,  1>  East's  Rep.  498.  Brown  v  Foster  and  Qirand,  1  Martin's 
Rep.  34.  Garrigues  v  Vegdes,  2  Brown*  Rep.  262.  Ford  v  Stuart, 
19  Johns.  Rep.  342.  So,  the  holder  of  a  note  payable  to  A .  or  bearer, 
who  takes  it  with  notice  that  there  is  not  so  much  due  to  A*  as  the 
face  of  the  note,  is  subject  in  an  action  against  the  maker,  to  an  ex* 
amtnation  of  the  accounts  between  A.  nod  the  maker.  Olmsted  v 
Stewart,  13  Johns.  Rep.  298.  It  is  obvious  that  the  defendant  must, 
in  the  first  instance  shew  those  circumstances  of  suspicion  which  re- 
quire the  plaintiff  to  make  out  a  bona  fak  title  to  the  note,  beyond 
his  being  merely  the  holder  of  it ;  thus  where  it  is  shewn  the  note  was 
fraudulently  put  into  circulation!  tfre  holder  mast  shew  ibmafede  pas, 
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Maker**  v*    lonser  UabIe  t0  the  Pkintiff' but  wiU  be  Uable  to  the  de~ 

fendant,  in  caw  he  should  be  obliged  by  this  action  to 

pay  the  promissory  note  made  for  his  accommodation. ( 1) 

(1)  Maundreil  y  Rennet*,  1  Campi  N.  P.  C.  408.  ti. 


.session,  as  where  a  note  payable  to  bearer,  or  indorsed  in  blank  i» 
lost  or  stolen,  and  put  into  circulation  by  the  finder  or  thief.  Grant 
t  Vaughao,  Burr.  Rep.  1516.  Peacock  v  Rhodes  and  another,  Doug. 
633.  Conroy  r  Warren,  3  Johns.  Cas.  259.  Solomons  v  The  Bank  of 
England,  13  East's  Rep.  135.  n.  b.  So,  it  is  admissible  evidence,  that 
after  the  not*  was  indorsed,  the  maker  delivered  it  to  a  third  person  to 
get  discounted  at  the  bank,  who  on  the  contrary  put  it  into  the  hands 
of  a  broker.  Woodhull  v  Holmes,  10  Johns.  Rep.  231.  Et  vide 
post.  p.  15.  16.  But  the  bona  fide  possessor,  for  a  valuable  conside- 
ration, of  a  note  lost  or  stolen,  may  recover  against  the  maker.  Kil- 
ler r  Race,  Burr.  Rep.  452.  Salk.  126.  pi.  5.  and  if  the  payee  of  a 
note  indorse  it  to  a  purchaser  for  less  than  its  nominal  value,  the  in- 
dorsee is  still  entiled  to  recover  from  the  maker,  the  amount  expres- 
sed in  the  note.  Branian  v  Hess,  13  Johns.  Rep.  52.  In  like  man- 
ner it  is  for  the  defendant  to  shew  that  the  note  was  negotiated  after 
it  became  due,  and  when  this  is  shewn  every  presumption  is  to  be 
made  against  the  indorsee  :  therefore  where  a  note,  already  due,  Is 
shewn  to  have  been  purchased  in  such  a  year,  and  the  maker  has  as- 
signed his  property  to  trustees  for  the  benefit  of  his  creditors,  on  the 
16th  of  January  in  that  year,  it  shall  be  presumed  that  the  purchase 
was  after  the  assignment.  Johnson  v  Bloodgood,  2  Caines  Cases  in 
error,  302.  8.  C  %1 .  Johns.  Cas.  51.  Anderson  and  others  v  Van  Alen, 
12  Johns.  Rep.  "43: 

From  the  report  of  the  case  of  Webster  v  Lee,  5  Mass.  Rep.  334. 
The  Supreme  Court  of  Massachusetts  would  seem  to  have  decided, 
that  a  note  paid  before  indorsement,  was  void  in  the  hands  of  a  bona 
fide  indorsee  :  but  this  is  palpably  contrary  to  the  spirit  of  the  de. 
cisions  on  the  subject ;  and  from  respect  to  that  court  we  must  pre- 
sume that  the  reporter  has  omitted  some  material  circumstance,  such 
as  its  being  a  note  payable  on  demand,  or  that  it  was  indorsed  after 
it  became  due.  The  maker  of  a  note  rarely  pays  it  before  it  is  due, 
without  procuring  it  from  the  indorser,  it  is  his  own  folly  and  negli- 
gence, for  which  an  innocent  holder  for  a  valuable  consideration  ought 
not  to  suffer.  These  observations  apply  to  the  language  of  Chief  Jus* 
tice  Parsons  in  Baker  v  Wheaton,  5  Mass.  Rep.  512.  where  the  subject 
is  introduced  by  way  of  illustration.  He  says,  •«  a  note  fundm  officio- 
cannot  be  negotiated.    Thus  if  the  promissor  has  bona  fide  paid  * 


Sect,  1.]  on  Promissory  Notts:. 

The  declaration  in  an  action  by  a  subsequent  indorsee,  indowee  v. 
is  nearly  the  same  as  in  the  last  case,  containing  only  in 


addition  a  statement  of  the  indorsements.      The  hand-  gecondor  oih- 


er  subsequent 
indorsee. 


note  to  the  promisee,  while  it  was  his  property  and  unassigned,  if 
the  promisee  should  afterwards  fraudulently  indorse  it  to  an  innocent 
purchaser  for  a  valuable  cousideration  ;  yet^thc  promiasor  might  de- 
fend himself  by  proving  a  payment  prior  to  the  transfer*  because  by 
the  paymeut  the  note  was  ipso  facto  discharged,  aud  there  was  no  sub- 
fisting'  contract  to  assign.  If  the  law  were  not  so,  the  maker  of  a 
negotiable  note  might  often  be  injured.  He  cannot  demand  a  deUvtry 
of  the  nott  as  a  previous  condition  of  payment  ••  hut  he  must  pay  the 
.money  due,  and  if  a  delivery  is  then  refused,  his  remedy  is  by  pro- 
ving payment,  which  will  avail  him  against  a  subsequent  indor- 
see." These  expressions  are  somewhat  loose  and  vague,  but  the 
concluding  sentence  evidently  points  at  a  negotiation  after  payment 
of  a  note  arrived  at  maturity :  for,  admitting  that  the  maker  of 
a  note  now  due,  cannot  demand  a  delivery  of  the  note  as  a  previous 
tbnditum  of  payment,  but  must  pay  the  money  due ,-  yet  when  the 
maker  voluntarily  pays  it  before  it  is  due,  when  by  the  terms  of  the 
contract  he  is  not  bound  to  pay,  he  may  annex  any  condition  he 
thinks  proper  to  the  payment,  to  which  if  the  payee  will  not  accede, 
the  parties  continue  in  their  former  situation.  It  is  where  a  note  is 
'paid  on,  or  after  the  day  of  paymeut  that  it  becomes  fundus 
officio,  and  cannot  be  negotiated.  This  view  of  the  subject  is  not  im- 
pugned by  the  cases  of  Hemmenway  v  Stone,  7  Mass.  Rep.  58. 
Clark  v  Leach,  10  Mass.  Rep.  51.  and  Minchin  v  Moore  and  another, 

11  Mass.  Rep.  90.  and  the  doctrine  here  contended  for  is  confirmed 
"by  the  decision  in  Gold  v  Eddy,  1  Mass.  Rep.  C.  and  the  case  of 
Dwight  v  Wilcox  there  cited.     See  to  the  same  effect,  Flint  v  Clark, 

12  Johns.  Rep.  374.  White  v  Kibling,  11  Johns.  Rep.  i:8.  A  pay- 
ment to  the  maker  subsequent  to  the  indorsement  cannot  affect  the 
rights  of  the  indorsee  :  as  where  a  note  was  given  to  an  infant  who 
indorsed  it  to  the  plaintiff,  and  afterwards  the  infant's  father  received 
the  amount  from  the  maker,  both  the  father  and  the  maker  knowing 
•f  the  indorsement,  the  indorsee1  recovered  against  the  maker,  for  an 
infant  may  indorse  a  note  or  bill  payable  to  him  so  as  to  transfer  the 
property  to  an  indorsee  for  valuable  consideration.  Nightingale  v 
"Withington,  15  Mass.  Rep.  <72. 

With  regard  to  notes  payable  on  demand,  they  must  be  presented 
|br  paymeut  in  a  reasonable  time,  or  they  will  be  considered  as  out 
of  time  and  dishonoured  ;  and  if  afterwards  ncg-otiatod,  will  bo  sub- 
ject, lit  the  hands  of  the  indorsee,  to  all  the  equity  which  existed  be- 
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Indorsee  t.      writing  of  the  maker,  therefore,  must  be  proved,  and  the 

'  indorsements  as  stated.(l)    Where  there  are  several  in- 

(1)  See  ante,  p.  13. 


tween  the  original  parties.    What  is  reasonable  time  is  a  question  of 
taw,  and  a  note  payable  on  demand,  negotiated  eighteen  months  after 
its  date,  was  considered  at  being  out  of  time.    Furman  v  Haskiu,  Mt 
Csines  Rep.  369.    A  firiimi  where  it  was  not  negotiated   until  two 
years  after  its  date.     Loomis  v  Pulver,    9  Johns.  Rep.  244.     So, 
where  a  note  payable  on  demand  was  indorsed  eight  months  after 
date,  this    circumstance  was  held    sufficient   to   induce    suspicions 
that  the  promissors  would  not   pay  it,  and  to  .cause  some  inquiry 
to  be  made,  whether  it  had   in   fact  been  dishonoured,    or  why 
payment  had  not  been  made,  so  as  to  let  in   any  defence  against 
the  holder,  which  the  drawer  might  have  had,  if  the  payee  were 
plaintiff.     Ayer  v  Hutchins  et  al.  4  Mass.  Rep.  370.     But  where  a 
note,  payable  on  demand,  was  obtained  by  unfair  means  from  the  ma- 
ker, it  was  held  that  he  was  still  liable  to  an  indorsee  who  had  ob- 
tained it  bona  fide,  for  a  full  consideration,  and  without  any  knowledge 
of  the  fraud,  and  within  seven  days  from  its  date.    Thurston  v  M'« 
Kown,  6  Mass.  Rep.  4  8.     So,  where  a  note  payable  on  demand,  wasf 
negotiated  five  months  after  its  date,  and  there  were  several  payments 
indorsed  upon  it,  the  last  of  which  was  a  few  days  prior  to  the  trans* 
fer,  in  an  action  by  the  indorsee,  the  maker  was  not  allowed  to  set  up" 
any  defence,  as  against  the  payee,  or  to  impeach  the  amount  due  on 
the  face  of  the  note,  at  the  time  of  the  transfer  after  deducting  th* 
payments  indorsed.     Saiulford  v  Mickles  and  Forman,  4  John*.  Rep 
224.     Where  a  note  was  drawn  in  England,  payable  on  demand,  and 
sued  upon  here  within  a  year  after  its  date,  by  the  indorsee,  the  Court 
intended,  no  evidence  to  the  contrary  being  shewn,  that  it  was  indor- 
sed soon  after  its  date,  and  a  set-off  by  the  maker  against  the  payee 
was  rejected.     Hendrick  v  Judah,  1  Johns.  Rep.  319.    Where  a  note 
payable  on  demand  was  negotiated  two  months  and  a  half  after  its  date, 
in  a  suit  by  the  holder  against  the  maker,  he  was  allowed  to  shew  pay- 
ment to  the  original  payee,  before  tip  transfer  to  the  plaintiff.     And 
the  Court  say,  that  there  is  no  precise  time  at  which  such  a  note  is  to 
be  deemed  dishonored  :  that  the  demand  must  be  made  in  reasonable 
time,  and  that  will  depend  upon  the  circumstances  of  the  case  and  the 
situation  of  the  parties.    Losee  v  Dunkin,  7  Johns.  Rep.  70.     In  an. 
action  by  the  indorsee  against  the  maker  of  a  note,  dated  in  Pbilado). 
phia,  payable  on  demand  without  defalcation,   it  appeared  that  the 
payee  lived  in  Philadelphia,  and  the  maker  about  i8Q  rile»fton>  ifc  * 


J 
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dorsers  between  the  payee  and  the  last  indorser,  the  plain-  tndorsee  v. 

Maker. 


tiff  need  not  state  the  intermediate  indorsements  but  may 
declare  on  the  indorsement  by  the  payee  to  the  last  indor- 
ser, and  by  him  to  the  pUiatiff ;(*)  consequently,  the  in- 
termediate indorsements  may  be  omitted  in  the  proofs ; 
but  if  they  are  stated,  though  unnecessarily,  they  must  be 
prov^U(l) 

■ 

if  a  note  is  evidence,  under  the  general  Count,  of  money  Proof  un- 
bad  and  received  by  die  maker  for  the  use  of  the  first  in-  counts""11011 
dorsee,  upon  die  same  principle  it  must  be  evidence  also 
of  money  received(o)  for  the  use  of  any  subsequent  indor- 
see*^) There  is  as  much  privity  between  the  last  indor- 
see and  the  maker,  as  between  the  maker  and  the  first  in- 
dorsee*^) Besides,  a  privity  between  the  parties  does 
not  appear  to  be  necessary  to  support  this  action  for  mo- 

(1)  Ohaters  v  Bell,   4  Esp.  N.  of  Cases  in  the  Supreme  Coart  of 

P.  C.  210.  the  United  States,    Appendix,  p. 

(3)  See  Ante,  p.  13.     The  re*.  418,  419. 

<l«r  will  find  the  learning-  upon  (3)  See  Edie  v  E.  Ind.  Comp. 

this  subject  .collected  in  a  judg-  1  Black.  299. 
roent  in  vol.  1  of  Cimnch'a  Hep. 


the  first  notice  the  maker  had  of  the  assignment,  was  14  months  after 
the  date  of  the  note,  previous  to  which  time  he  had  paid  more  than 
half  of  the  note  to  the  payee :  it  was  held  that  the  jury  were  at  liberty 
to  presume  that  the  indorser  had  notice  of  the  payments,  and  that  the 
maker  might  set  them  off.  It  did  not  appear  in  this  case  when  the 
note  was  transferred,  and  the  Court  relied  on  the  delay  in  demanding 
payment  of  the  maker.  Cromwell  and  Winchester  v  Arrott,  1  Serg. 
and  Kawle,  160. 

'Where  suits  are  brought  against  the  maker  and  indorser  of  a  pro- 
missory note,  and  the  indorser  pays  the  amount,  and  it  is  agreed  be- 
tween the  holder  and  indorser,  that  the  suit  against  the  maker  shall 
be  prosecuted  for  the  benefit  of  the  indorser,  the  maker  cannot  avail 
himself  of  the  payment  by  the  indorser,  as  a  defence  in  the  suit 
against  him.     l{echanic*8  Bank  v  Hazard,  13  Johns.  Hep.  353. 

(a)  Vide  Emerson  v  Cutts,  16  Mass.  Rep.  78. 

(6)  Ace.  Fierce  r  Crafts,  19  Johns.  Rep.  90. 

9 


Of  Evidence  in  Assumpsit  [Cb.  I* 

Indorsee  v.      uey  had  and  received  :(4).  if  A*  for  instance,  deliver  mo- 

'• ncy  to  B.  to  be  paid  to  C.f  C  may  maintain  an  action 

15  against  B*  for  the  money,  though  no  consideration  should 

pass  between  them,  and  no  promise  be  made  by  the  oner 

party  to  the  other,(«} 

With  respect  to  the  competency  of  witnesses,  it  appeal* 
from  what  has  been  slated  on  this  subject  in  another 
placed  1)  that  the  inderser  of  a  note*  who  has  received 
money  from  the  maker  to  take  it  up,  is  not  a  competent 
witness,  in  an  action  by  the  indorsee  against  the  maker,  to 
prove,  on  the  part  of  the  defendant,  that  ha  had  satisfied 
ihd  note ;  for,  if  the  plaintiff  were  to  proceed,  the  witaess 
would  be  liable  to  the  defendant,  not  only  for  money  had 
'  and  received,  but  also  for  the  costs  of  this  action  in  con- 

» 

(1 )  See  Israel  v  Douglas,  1  H.        (2)  Treatise  on  Ev.  1  vol.  p.  60. 
Bl.  242,  2  T.  R.  343. 


(a)  So,  if  a  public  agent  or  officer  receive  money  from  the  govern^ 
ment,  for  the  purpose  of  discharging  a  contract  which  he  has  made  m 
behalf  of  the  government,  and  refuse  to  pay  it  over,  the  party  for 
whose  benefit  the  money  is  intended,  may  recover  it  of  the  agent  or 
officer,  in  an  action  for  money  had  and  received.  Freeman  v  Otis,  9 
Mass.  Rep.  272.  So,  where  goods  are  placed  in  the  hands  of  an 
agent,  on  condition  to  pay  B.  a  certain  sum  but  of  the  first  proceeds 
thereof,  and  the  goods  are  sold,  B.  may  have  an  action  for  money  had 
and  received  against  the  agent.  Neilson  v  Blight,  1  Johns.  Cas.  205. 
8o,  where  A.  assigns  certain  securities  to  B.  in  trust,  to  dispose  of 
part  of  the  money  to  be  received  thereon  to  certain  specified  purpo- 
ses, and  to  hold  the  balance  subject  to  the  order  of  A.  which  trust  B. 
accepts  :  and  A.  directs  B.  to  pay  the  balance  to  C.  and  B.  afterwards 
recci  cs  the  monies  due  on  the  securities,  C.  may  maintain  an  action 
for  money  had  and  received  against  B.  to  recover  such  balance :  the 
Acceptance  of  the  trust  by  B.  being  equivalent  to  an  express  promise 
to  the  person  to  whom  A.  should  direct  the  money,  when  received, 
to  be  paid.  Weston  v  Barker,  12  Johns.  Rep.  276.  See  further, 
Williams  v  Everett  and  others,  14  East's  Rep.  532.  Myers  v  Irwin,  2 
Scargt.  and  Rawle.  368\ 


Sect*  1 J  o»  Promissory  Note&* 

sequence  of  hi*  non-pa yment.(l)    The  payee,  who  in-  J?^Taec  v' 

dorsed  the  note  to  the  plaintiff,  is  a  competent  witness  for ^ 

the  plaiotiff,-  to  prove  that  he  indorsed  it  for  a  valuable 
consideration ;  he  has  an  equal  interest  on  each  side :  if 
the  action  fail  he  would  be  liable  to  the  plaintiff  to  the 
amount  of  the  consideration ;  on  the  other  hand,  if  it  suc- 
ceed, he  would  be  liable  to  the  defendant  for  money 
paid*(£)  But  a  payee,  who  -has  become  a  bankrupt,  and 
obtained  his  certificate,  subsequently  to  the  date  of  the 
note,  is  not  a  competent  witness  for  the  defendant,  to 
prove  the  note  an  accommodation-note,  for  he  would  be 
Kabte  to  the  defendant  for  the  costs  of  this  action,  if  the 
plaintiff  should  aucceed.(3Xa)  - '  ' 

Thirdly,  of  the  action  by  the  holder  against  the  maker.  Action  by  t 

holder  again* 
■  maker.  A 

The  plaintin^  who  sues  on  the  note  as  bearer,(Z»)  \yill 
have  to  prove  the  hand-writing  of  the  maker,  and  any  in- 
dorsements that  may  be  stated  in  the  declaration.(4)  And 
in  case  the  note  has  been  lost  or  stolen  from  the  owner, 

(1)  The  Contrary  wasdetermin-    Campb.  N.  P.  C.  407. 

ed  in  Bin  v  Kershaw,  2  East,  458.  (3)    Maundrell    v    Kennett    I 

But  sec  Jones  r  Brooke,  4  Taunt.  Campb.  409.  n.  and  see  4  Taunt. 

464.  andsc*  (1.)  464. 

(2)  Shuttleworth  v  Stevens,   1  (4)  See  ante,  p.  14. 


(a)  It  has  been  held,  that  the  payee  of  a  note  is  not  a  competent 
witness  for  t^ie  holder,  in  an  action  against  the  maker  to  prove  his 
hand-writing,  although  the  holder  took  it  at  his  own  risk  as  to  the  sol- 
vency of  the  maker,  the  payee  having  a  direct  interest  to  charge  the 
maker,  in  order  to  protect  himself  against  the  warranty  implied  in  the 
transfer  of  every  negotiable  instrument,  that  it  is  not  forged.  Her- 
rickv  Whitney  and  others,  15  Johns.  Rep.  240.  Snaver  *  Ehle,  16 
Johns.  Rep.  2  1.  bee  also  Ritche     Summers,  3  Yeate's  Rep.  53 1. 

(b)  A  promissory  note  in  these  words,  due  to  the  bearer  hereof  31. 
18*.  lOd.  which  /promise  to  pay  to  J,  or  order  on  demand,  is  not  a  not© 
payable  to  the  bearer,  but  most  be  transferred  by  indorsement.  Cock 
▼  Fellows,.!  Johns.  Rep.  143. 


Of  Evidence  in ,  Assumpsit  [Cb.  !• 

h^dera^inst  and  llftemrd8  negotiated,  the  holder  ought  toahew,  if  he 

rarfner. has  received  notice  of  such  proof  being  required^!)  that 

16         he  received  it  borwfidt  for  a  rateable  consideration*^) 

Notice  as  to         The  rale,  as  to  the  necessity  and  efiect  of such  previous 
deration.00"81"  notice,  appears  to  be  this.     If  the  tile  of  the  plaintiff,  a* 

holder,  is  brought  into  suspicion  b j  a  witness  cfldted  on  the 
part  of  the  plaintiff,  he  ought  to  prove  the  consideration, 
although  there  has  not  been  any  notice  to  that  eflefct  ;(3) 
but,  if  no  suspicion  arises  on  the  plaintiff's  ease,  he  will 
not  be  obliged,  even  after  notice,  to  prove  the  considera- 
tion, until  it  ha*  been  iropeached.(i)  When  Hie  plaintiff 
has  -established  a  prima  facie  case,  it  then  remain*  for  the 
defendant,  if  he  can,  to  impeach  his  title;  and  until  be  has 
fipst  cast  some  suspicion  upon  the  title,  by  shewing  that 
the  note  was  lost  or  obtained  bj  force  or  fraud,  he  cannot, 
merely  by  giving  notice  to  prove  the  consideration,  cast  the 
burthen  of  proof  upon  the  plaintiff*.  But  the  defendant  will 
Bot  be  at  liberty  to  produce  evidence,  for  the  purpose  of 
impeaching  the  plaintiff's  title,  without  having  given  hint 
previous  notice  of  such  intention. (a) 

(l)    Reynolds   t    Chettle,     2  have  held,  that  it  is  not  compe- 

Campb.  n!  P.  t .  5$7.  tent  to  the  plaintiff,  to  whom  such 

(  )  Grant  v  Vaughan,  3  Burr,  notice    has   been    delivered,    to 

1516.       Peacock    v    Rhodes,    2  give  evidence  of  the  considers- 

Doug.. 633.  tian»  after  tawing  closed  his  case, 

(3   Reesv  Marquis  of  Headftfrt,  in  reply  to  the  case  of  the  de- 

2  Campb.  N.  P.  C.  57..  fendant.    But  the  rule  stated  in 

(4)  Reynolds  v  Chettle, 2  <  'amp.  the  text  ia  said  to  have  been  since 

596.      Paterson    v    Hardacre,    4  declared  by  the  present  Lord  C. 

Taunt.  114.    In  the  case  of  De-  Justice  to  be  the  most  correct, 

launcy  v  Mitchell,  1  Starkie,  439.  See  Chitty  on  Bills,  512.  last  ed. 
Lord  Ellenbsrough  is  reported  to 


(a)  In  Holme  v  Karpser,  5  Binney  "469.  a  similar  notice  was  given, 
but  the  Court  expresses  no  opinon  on  the  necessity  of  it. 

The  general  rule  is,  that  the  indorsee  or  holder  of  a  bill  or  note 
payable  to  bearer,  or  indorsed  in  blank,  or  of  a  check,  is  prima  facie 
to  be  deemed  the  rightful  owner  of  it,  and  he  need  not  prove  his  title 
to  it,  unless  circumstances  of  suspicion  appear,  as  that  the  instrumeafc 


Sect*  J.J  on  Promissory  Notes* 

A  Bote,  payable  to  bearer,  is  evidence  under  the  gene-  Holder  ▼. 
tal  count  of  money  received  by  the  defendant  (the  maker) 


for  the  us&of  the  pteintiff;(a)  go  that  the  bearer  may  recov-  c^^  er 
er  ojader  the  count  for  money  had  and  received,  without  counts- 
ptoving  a  debt  doe  from  the  maker,  or  any  other  conside- 
ration between  the  maker  and  himself.(l)    Such  a  note 
is  ia  its  nature  negotiable;  the  maker  undertakes  to  pay 
the  bearer  or  any  bona  fids  holder;  and  it  is  repugnant  j.7 

to  the  contract,  that  the  maker  of  a  note,  or  the  drawer  of 
a  bill,  should  object,  that  the  bearer  has  no  right  to  demand 
payment.  "  The  original  advancer  of  the  money,97  said 
Mr*  Justice  Yates,  in  the  above  cited  case  of  Grant  v. 
Yaughaa,  "  manifestly  appears  to  have  had  the  money  in 
the  hands  of  the  drawer,  and  he  was  therefore  manifestly 
entitled  to  bring  this  action;  and  if  he  transfers  his  prop- 
erty to  another  person,  that  other  person  may  maintain  the 
like  action;  whoever  has  money  in  the  hands  of  another, 
may  bring  such  an  action  against  him*  The  delivery  of  it," 
he  added,  "must  indeed  be  proved ;  and  the  circumstances 
of  the  present  case  amount  to  a  proof  of  delivery  to  the 
plaintiff." 

(1)  Grant  v  Vaughan,  3  Burr,  C.  201.     Bayley  on  Bills,  163. 

1516.    1526.    1529.      TaUock  v  See  the  case  of  Waynham  v  Bend, 

Harris,  3  T.  ».  174. 182.    Dims-  1  Campb.  175.  cited  ante,  p.  13. 
dale  v  Manchester,  4  Esp.  N.  P. 


tad  been  lost  er  stolen,  &e.  Miller  v  Race*  Burr.  Bep.  452.  Cruger 
y  Armstrong"  and  Barnewall,  3  Johns,  (as.  5.  Conroy  v  Warren,  S 
Johns.  Cas.  259.  13  Mass.  Rep.  160.  2  Dallas,  146.  If  the  defen- 
dant shew  that  a  former  lawful  holder  of  a  note,  payable  to  bearer, 
lost  it,  or  that  it  was  unlawfully  taken  from  him,  itill  the  plaintiff  will 
recover,  if  he  can  prove  that  ht  acquired  it  bona  fink,  and  for  a  valuable 
consideration  in  the  usual  course  of  negotiation,  without  notice  of  the 
manner  in  which  the  former  holder  lost  his  possession  of  it.  6  Mass. 
Rep.  453.  Vide  ante  p.  13.  in  notis.  Holme  v  Karpser,  5  Binney  479. 
The  holder  of  a  note  indorsed  in  bbak  may  sue  in  Jus  own  name  ah 
though  he  has  no  interest  in  it,  befog  merely  the  agent  of  a.  third  per- 
son, little  r  'OBrien,  9  Mass.  Rep.  423. .  JolUffe  ▼  Higgin*.  6 
Mumford.  3. 

•  « 

(a)  Ace.  Pierce  v  Crafts,  12  Johns.  Rep.  90. 


Of  Evidence  in  Assumpsit  fCh.  1# 

Holde*  ?.  Fourthly,  of  the  action  by  an  indorsee  against  the  m- 
'■  ■  ■         doner  of  a  note. 

Action  by  in- 
dorsee against 

indorse*.  ^  promissory  note,  *ben  indorsed,  resembles  a  bi»  of 

exchange.  It  then  becomes  an  order,  by  the  indorser, 
upon  the  maker  of  the  note,  who  ie  his  debtor  by  the  in-' 
strument,  to  pay  to  the  indorsee.  The  indorser  only  on* 
dertakes,  io  ease  the  maker  of  the  note  does  not  pay.  The 
indorsee,  therefore,  is  bound  to  apply  to  the  maker  of  the 
note;(a)  he  takes  it  upon  that  condition;^)  and  if,  after  the 


(a)  The  person  who  demands  payment  ought  to  hare  the  note  with 
him,  to  be  delivered  up  to  the  maker  on  payment,  or  cancelled* 
Freeman  et  al.  y  Boynton,  7  Mass.  Rep.  483.  IS  Mass.  Rep.  559. 
Where  a  demand  of  payment  was  made,  and  notice  of  non-payment 
given  by  a  notary  public,  it  was  held  gQod.  Spencer,  Ch.  J.  in  de- 
livering the  opinion  of  the  court,  aays,  "  A  demand  of  payment  by 
an  agent  having  any  parol  authority,  or  the  mere  possession  of  the 
paper  is  sufficient.  .It  is  true,  that  where  it  is  necessary  for  the  party 
paying,  to  have  evidence  of  the  authority  of  the  person  demanding 
payment,  to  justify  him  in  making  the  payment ;  then  the  authority- 
ought  to  be  in  writing,  and  properly  authenticated  ;  but  where  the 
possession  of  the  evidence  of  the  debt  denotes  the  authority,  and  is 
ready  to  be  surrendered  on  payment,  it  is  not  necessary  to  have  any 
special  authority.  Besides,  although  the  law  does  not  require  the  in„ 
tervention  of  a  notary,  to  make  a  demand  of  payment,  or  to  give  no- 
tice of  the  non-payment  of  a  note,  yet  these  officers  are  in  the  practice 
of  doing  so:  and  being  commissioned  by  the  government,  their  office* 
acts  are  of  a  more  solemn  nature  than  individuals  ;  for  the  same  reason 
the  notice  of  non-payment  by  a  notary  is  available  ;  and  it  is  the  con* 
stant  and  uniform  course  sanctioned  by  long  and  continued  usage. 
Bank  of  Utica  v  Smith,  18  Johns.  Rep.  230. 

(b)  Vide  Syderbottom  v  Smith,  8tr.  649.  1  Wils.  47.  4  Mass.  Rep* 
53.  251.  347.  12  Johns.  Rep.  424.  9  Mass.  Rep.  5.  157.  10  Mass. 
Rep.  54.  Berry  v  Robinson,  9  Johns.  Rep.  1J1 .  In  the  case  last  cited 
it  was  held,  that  where  a  promissory  note  was  indorsed  five  years  after 
it  was  due,  the  indorsee  was  bound,  notwithstanding,  to  prove  a 
demand  of  payment  from  the  maker  and  notice  to  the  indorser;  and 
there  is  no  difference  in  thia  respect,  whether  it  is  indorsed  before  or 
after  it  is  due.  So,  the  indorsee  of  a  note  payable  on  demand,  must*  ih 


Maker. 


Sect.  1»]  on  Promissory  Note*. 

note  becomes  payable,  he  is  guilty  of  neglect,  and  the  ma-  Jjf,^*  v- 
kef  should  become  insolvent,  the  indorser  is  discharged^  1) 
In  conformity  with  this  principle,  the  declaration,  in  an  ac-» 
tion  by  the  indorsee  against  the  indorser  af  a  note,  after 
stating  the  maktog  and  the  effect  of  the  note  and  of  the  in- 
dorsement proceeds  to  aver  that  the  note  on  becoming  pay- 
able was  duly  presented  to  the  maker,  and  that  he  refused 
to  .pay,  of  which  refusal  the  defendant  had  notice* (a) 

(l)  Heylyn  v  Adamson,  2  Burr.    .Jtaym.  443.    2  Str.   1037.    Bay- 
#76\    Lambert  y  Oakes,,  1  IA.    ley  on  Bills,  p.  47. 


order  to  charge  his  indorser,  demand  payment  within  a  reasonable  time 
of  the  maker,  and  immediately  give  notice  to  the  indorser;  and  it  was 
field  that  a  demand  and  notice  eight  months  after  the  date  and  indorse- 
ment of  such  a  note  were  not  given  in  reasonable  time,  all  the  parties 
lining  in  the  same  town,  and  being  in  habits  of  business  together. 
The  time  of  demanding  payment  and  giving  notice  will  ;  ary  accor- 
ding to  the  situation  and  circumstances  of  the  parties,  to  be  deter* 
mined  by  the  jury  under  the  direction  of  the  Court :  but  it  is  a  con- 
dition of^the  liability  of  the  indorser,  that  payment  shall  be  demanded" 
within  a  reasonable  time,  and  the  earliest  notice  possible  given  of  re- 
fusal. Parker,  Ch.  J.  in  delivering  the  opinion  of  the  Court  in  this 
case,  says,  that  it  is  remarkable  that  the  law  relating  to  so  familiar  a 
species  of  written  contract  as  a  prommiBsory  note  of  hand  payable  on 
demand,  should,  at  this  late  period,  be  doubtful ;  but  it  is  certain 
that  no  decisions  have  taken  place  in  England  or  in  this  country,  upon 
the  points  brought  into  question  in  the  presentation.  Field  v  Nick- 
erson,  1:  Mass.  Rep.  131.  So,  in  another  case,  it  was  held  that  the 
indorsement  of  a  bill  or  note,  after  due,  is  equivalent  to  drawing  a 
new  bill  payable  at  sight ;  and  demand  and  notice  must  be  given  to 
charge  the  indorser.  Bishop  r  Dexter,  2  Connecticut  Rep.  419. 
Bank  of  N.  America  v  Barriere,  1  Yeate's  Rep.  360.  Under  the  cir* 
«nmstances  of  this  lust  case,  a  demand  and  notice  were  held  unner 
cessary.  See  also  Estell  v  Vandeveer,  2  Southard's  Rep.  782.  An 
indorsement  to  A.  or  order,  without  any  recourse  whatever  to  theindor- 
ser,  will  not  support  an  action  by  A.  against  the  indorser,  where  the 
parties  merely  stand  in  the  ordinary  relation  of  indorser  and  indorsee. 
Welsh  v  Lindo,  7  Cranch  159. 

(a)  The  declaration  on  a  bill  or  note,  in  every  case,  after  setting' 
forth  the  foundation  of  4he  defendants  liability,  states  that  t»exng  so 
liable,  in  consideration  thereof,  he  promised  to  pay.  So  if  the  in- 
dorse* of  a  note  die  before  it  falls  due,  in  an  action  against  bis  exec~ 


Of  Evidence  in  Atswnptit 


tCh.l 


Indorsee  v» 
Indorser. . 


Proof  of  in- 
dorsement. 


The  general  rule,  then,  is,  that  the  plaintiff  in  this  action 
tnust  at  the  trial  prove  the  defendant's  indorsement,  the 
presentment  to  the  maker,  and  notice  to  the  defendant  of 
the  non-payment,  which  notice  is  to  be  given  within  a  rea- 
sonable thne(d)  by  the  holder(l),  or  by  soma  person  who 
k  a  party  to  the  bill. (2) 

The  defendant's  indorsement  is  to  be  proved  in  the  or- 
dinary manner.  And  the  proof  of  this  indorsement  will 
dispense  with  proof  of  the  hand-writing  of  the  maker; 
even  if  the  note  were  forged,  the  indorser  would  still  be 
liable.(S)  His  indorsement  also  admits  all  antecedent  in- 
dorsements ;  so  that  the  proof  of  them  is  unnecessary,  al* 

(1)  Tindal  r  Brown,  1  T,  R.  (3)  Lambert  v  Oakes,  1  Ld* 
167.  Raym.  543.    Bayley  on  Bills,  217. 

(2)  Wilson  t  Swibey,  1  Star-  Free  ▼  Hawkins,  1  Holt,  N.  P.  C. 
kie,  N.  P.  C.  34.  5,50. 


utors,  the  promise  must  be  alleged  to  have  beea  made  by  them ;  and 
if  stated  to  have  been  made  by  the  testator,  it  is  a  fatal  variance; 
Stewart  v  Eden,  2  Gaines  Rep.  121. 

(«)  What  is  reasonable  notice,  is  a  mixed  question  of  law  and  fact, 
but  when  the  facta  are  ascertained,  it  becomes  purelya  question  of  law4 
Bryden  v  Bryden,ll  Jdhns*  Rep. 187.  10  Mass.Rep.86.  Bank  of  N.  A- 
meriea  v  M'Knight.l  Yeate's  Rep.145.  Warder  v  Bell.  ib.  531.  If  the 
parties  reside  in  the  same  place,  notice  of  non-payment  ought,  at  far- 
thest, to  be  given  the  next  day  after  payment  was  demanded :  if 
in  different  places,  the  holder  ought  to  send  it  by  the  first  regular 
Channel  of  communication.    Freeman  and  another  v  Boynton,  7  Mass. 
Hep.  483.    Hussey  v  Freeman,  10  Mass.  Rep.  84.    Thayer  v  Brack- 
ets 12  Mass.  Rep.  450.    BassingvLenering,5Wheaton  104.  Linder- 
henge  v  Beall,6Wheaton,  104. Turner  v  Leach, 4  Barn.&Alderson  450. 
Post,  p.  19,20.  35.  5  Mass.  Rep.  172.  Notice  to  the  indorser,  previous 
to  a  demand  on  the  maker,  is  bad.  Jackson  v  Richards,  2  Caines  Rep. 
343.  Griffin  v  GoflT,  12  Johns.  Rep.  423.  Notice  of  the  dishonour  of  a 
bill  of  exchange  or  promissory  note,  may  be  given  the  same  day  it 
becomes  due,  as  soon  as  the  acceptor  or  maker  has  refused  payment. 
Corp  v  M'Comb,  1  Johns.  Cas,  328.  Miller  v  Ilackley,  5  Johns.  Rep. 
375.  Burbridge  t  Manners,  3  Campb.  193.    Lindenberger  v  Beall*  6 
Wheaton  101. 


Sect.  I  J]  on  Pnmisnry  Jtotes. 

thou^i  they  are  stated  "in  the  declaration^  1)    When  the  Jj|^**  T* 

indorsement  ia  attested,  (as  it  must  be,  where  the  note  is  for  ' 

the  payment  of  less  than  five  pounds,  otherwise  the  note  is  * 

absolutely  void)(2),  the  indorsement  must  be  regulary  pro- 
ved by  the  subscribing  witness.  Intermediate  indorsements 
between  the  plaintiff's  and  the  defendant's  need  not  be 
averred,  in  the  declaration;  but  if  averred,  they  cannot  be 
rejected  as  immaterial,  and  must  be  proved.(3)  This  dis- 
tinction has  been  made,  in  point  of  proof,  between  antece- 
dent and  subsequent  indorsements. 

As  to  the  proof  of  presentment  for  payment,  (which  is  Presentment 
necessary,  because  the  indorser  warrants  only  on  the  de~   °        **' 
fault  of  the  maker,)  the  plaintiff  must  shew  a  demand  on 
the  maker,(a)  or  that  he  has  used  due  diligence  to  get  the 
money  from  him. (4)     He  ought  to  prove  a  presentment  at 

(1)  Critchlow  v  Parry,  2  Camp.        (3)  See  ante,  p>  14.  (4) 

182.  (4)  I  Kurr.  677.  by  [..Mansfield, 

(2)  By  at.  17  G.  %  c.  30.  a.  1.    G\  J.  in  tteylyn  r  Adamson. 


iay  Jfot  where  the  maker  had  absconded  before  the  note  fell  due, 
and  this  fact  was  fcftown  to  all  the  parties  at  the  time,  a  demand  of 
payment  was  excused.     Putnam  et  al.  v  Sullivan  et  al.  4  Mass.  Rep. 
45.    So,  where  before  a  note  became  due,  the  indorser  informed  the 
holder  that  the  maker  had  absconded,  and  negotiated  for  a  further 
time  of  payment,  it  waa  held  that  demand  of  the  maker,  and  notice  to 
the  indorser,  were  unnecessary.    Leffingwell  v  White,  1  Johns.  Cas. 
99.  et  Vide  Cunumngs  v  Fisher,  Anthon's  N.  P.  The  protest  of  a  no- 
tary deceased,  and  a  register  of  protests  kept  by  him  in  which  were 
notes  and  memoranda    in  his   hand-writing,  proved  by  a  witness, 
stated  that  the  notary  had  made  diligent  search  and  inquiry  after  the 
maker  of  a  note  in  the  city  of  New-York  [  where  the  note  was  dated} 
in  order  16  demand  payment  of  him,  and  that  he  eould  not  be  found, 
lee.  held  that  this  was  sufficient  evidence  of  due^diligencc,  as  to  the 
demand  of  payment  of  the  maker  of  the  note.     Halliday  v  Martinet, 
20  Johns.  Hep.  R8.;  and  in  Welsh  v  t^arre*,  the  book  of  the  messen- 
ger of  a  bank,  who  was  dead,  in  which  ia  the  course  of  his  duty,  he 
entered  memoranda  of  demands  and  notices,  was  admitted  in  evidence 
as  proof  of  a  demand  on  the  maker  and  notice  to  the  indorser.    15 
Mass.  Hep.  380. 

10 


Of  Evidence  in  Assumpsit  [Ch«  1* 

Indorsee  v.      the  place  where  the  note  is  made  payable  ;(a)  or  in  case 

" the  maker  has  removed  to  another  place,  then  at  such 

other  place,(6)  if  it  can  be  found  :(1)  or,  if  the  maker  is 

0)    Collins  v   Rutlff,   2  Stfa.    ante,  p.  8,  0.  as  to  presentment. 
1086.     Bayley  on  Bills,  95.     bee 


it 


(a*  Vide  ante,  p.  9.  note. — The  general  rule  is,  that  a  demand  must 
be  made  on  the  maker  of  the  note,  on  the  day  it  falls  due:  the  excep- 
tion is,  that  when  the  note  is  payable  at  a  particular  place,  such  de- 
mand need  not  be  made,  if  the  holder  or  any  one  for  him  is  at  the 
place  with  the  note,  so  that  he  may  receive  the  money,  and  give  up 
the  note.  This  exception  must  be  strictly  complied  with,  in  order  to 
charge  the  indors  r,  without  a  demand  upon  the  maker;  and  it  is  no 
excuse  that  the  maker  has  no  funds  at  the  place.  13  VI ass.  Rep.  559. 
There  is  nothing,  however,  in  this  case,  to  shew  that  a  personal  de- 
mand on  the  maker  would  not  be  good.  M  here  no  place  of  payment 
is  designated  in  a  promissory  note,  the  holder  is  bound  to  demand 
payment  of  the  maker  personally*  or  at  his  residence,  and  the  indorser 
contracts  only  to  be  answerable  in  default  of  the  maker,  after  such  a 
demand  and  due  notice  to  him  of  the  default.  \voodworth  v  The  Bank 
of  America.  In  Error,  19  Johns.  Rep.  391.  In  this  ease  the  note  was 
made  and  indorsed,  for  the  accommodation  of  the  maker,  and  dated 
at  Albany,  where  the  maker  and  indorser  resided.  After  indorsing' 
the  note  in  blank,  the  indorser  returned  it  to  the  maker,  who 
without  the  knowledge  or  consent  of  the  endorser,  wrote  in  the 
margin,  " payable  at  the  Bank  of  America,  J.  KV  and  presen- 
ted it  to  the  Bank  of  America,  in  the  city  of  New-York,  where 
it  was  discounted.  When  the  note  became  due,  payment  was 
demanded  at  the  Bank  of  America,  and  notice  of  non-payment 
was  regularly  given  to  the  indorser  at  Albany.  In  an  action  by 
the  Bank  against  the  endorser,  it  was  held  by  the  court  of  errors, 
contrary  to  the  opinion  of  Chancellor  Kent,  and  the  unanimous  opin- 
ion of  the  Supreme  Court,  ■  Wotdworih,  /.-not  sitting  in  the  case) 
that  the  memorandum  in  the  margin  made  by  the  maker  was  a  mate" 
rial  alteration  of  the  contract,  which  discharged  the  endorser  from 
his  liability  :  and  that  if  it  were  otherwise,  the  demand  of  payment 
and  notice  were  not  sufficient  to  charge  him.  ib.  See  the  very  lear- 
ned and  elaborate  opinion  of  '  hancellor  Kent ;  ib.  and  of  Chief  Jus- 
tice Spencer,  who  delivered  the  opinion  of  the  Supreme  Court,  S. 
C.«18  Johns.  Rep.  315.         \ 

(5)  In  an  action  by  a  bank  against  the  indorser  of  a  promissory 
note,  it  appeared  '  %i  notices,  according  to  the  forms  of  banks,  were 
left  for  the  maker  u    '.  indorser  at  one  M.'s  shop,  in  Cornhill,  Boston, 


Sect,  l.j  9n  Promissory  Note*. 

dead,  and  his  personal  representative  can  on  enquiry  be  indorsee  v. 

found  within  a  reasonable  distance,  the  note  should  be 

presented  to  the  representative^  1)  It  appears  clearly,  from 
what  has  been  already  stated  on  this  subject,^ )  that  if  a 
place  for  payment  is  mentioned  in  the  body  of  the  note,  ^ 

it  is  a  substantial  part  of  the  contract,(2)  and  ought  to  be 
alleged  in  the  declaration ;  and  that  an  omission  of  (he 
place  would  be  a  fatal  variance.(3)  When  no  particular 
place  for  payment  is  specified  in  the  note,  it  is  sufficient  to 
make  the  demand  at  the  house  of  the  maker ;  a  personal 
demand  is  not  necessary. (4)     If  the  declaration  allege, 

(1)  :<ayley  on  Bills,  p.  95.  N.  P.  C.  24T. 

(2)  See  ante,  p.  8.  (4)  Saunderson  v  Judge,  %  H. 
|    (3;  Roche^  Campbell,  3  Carap.    Bl.  511. 


by  direction  of  the  maker  and  indorser  respectively  $  and  that  no 
other  notice  or  demand  was  made,  although  the  parties  both  lived  and 
did  business  in  Boston  :  and  it  was  held,  that  the  agreement  of  the 
maker  that  such  notice  should  be  equivalent  to  a  more  formal  demand 
upon  him,  removed  the  necessity  of  resorting  to  his  house  or  place  of 
business  to  make  it  $  and  his  failure  to  pay  on  such  notice  rendered 
the  indorser,  who  had  seasonable  information,  absolutely  liable.  State 
Bank  ▼  Hurd,  12  Mass.  Rep.  172.  The  following  undertaking  of  the 
indorser  of  a  promissory  note  :  "I  do  request  that  hereafter  any 
notes  that  may  fall  due  in  the  Union  Bank,  in  which  I  am  or  may  be 
indorser,  shall  not  be  presented,  as  I  will  consider  myself  bound  in 
the  same  manner,  as  if  the  said  notes  had  been,  or  should  be  legally 
protested,"  held  ambiguous  :  and  parol  proof  was  admitted  to  shew 
that  it  was  the  understanding  of  the  parties,  that  the  demand  and  no- 
tice required  by  law  should  be  dispensed  with.  The  Union  Bank  v 
Hyde,  6  Wheaton,  572.  Where  a  note  is  not  payable  at  any  particu- 
lar place,  and  the  maker,  after  executing  it,  removes  to  another  known 
and  permanent  residence,  payment  must  be  demanded  of  him  there, 
as  where  a  note  was  dated  at  New-York,  but  the  maker,  before  it  was 
payable,  removed  to  Kingston,  in  Ulster  county,-  and  this  was  known 
to  the  holder,  a  demand  of  payment,  or  inquiry  for  the  maker,  was 
held  not  to  be  sufficient  to  charge  the  indorser  :  but  where  a  note  was 
dated  at  Albany,  and  the  maker  had  removed  to  Canada,  a  demand  of 
payment  at  Albany  was  held  sufficient.  Anderson  v  Drake,  14  Johns. 
Rep.  114.    Bee  Dumford  v  Johnson,  2  Martin's  Rep.  183.         ' 

(a)  Vide  ante  p.  9.  note— post  p.  26,  note. 


Of  Evidence  in  Assumpsit  [Ctu  1. 

indorsee  r.      that  the  note  was  presented  and  payment  refused,  this  al- 
: legation  will  not  be  supported  by  proving,  that  the  maker 

could  not  be  found  at  the  time  when  the  note  was  pay  a* 

ble.(l)(r<) 

($)  Rayley  on  Bills,  citing  Leeson  t  Pigott,  p.  187. 


(«)  Tbe  demand  of  payment  mu9t  be  made  on  the  day  when  the 
note  became  due  ;  and  if  made  on  tbe  day  before,  it  is  insufficient; 
unless  the  last  day  of  gTace  fall  upon  Sunday,  in  which  case  the  de- 
mand must  be  made  on  the  preceding  Saturday.  Ld.  Raym.  743. 
Jones  v  Fales,  4  \*ass.  Hep.  245.  Griffin  r  Goff,  12  Johns.  Rep. 
423.  4  Mass.  Rep.  47.  Jackson  v  Richards,  2  Caines  Rep.  343. 
Johnson  v  I laight  and  Mathews,  1  Johns.  Rep.  470.  I?  Mas*.  Rep. 
558.  Henry  v  Jones.  8  V.ass.  Rep.  «*5j.  Wiffen  v  Roberts,  Esp. 
Rep.  26;.  Bussard  v  Levering,  6.  Wbeaton  102.  The  rule,  how- 
ever, may  be  waived,  either  expressly,  or  by  implication  arising  from 
the  course  of  dealing  between  the  parties ;  thus  in  an  action  by 
a  bank,  against  the  indorser  of  a  note,  which  the  bank  had  dis- 
counted, the  demand  of  payment  was  made  by  a  written  notice  to  the 
maker,  the  day  before  the  note  was  payable,  and  notice  given  to  the 
indorser,  on  the  day  it  fell  due,  and  this  being  the  usage  of  the  bank, 
was  held  sufficient  to  charge  the  indorser.  Sewall,  J.  in  delivering 
the  opinion  of  the  Court,  observes,  "  the  indorser  is  liable,  after 
due  diligence  employed  to  obtain  payment  of  the  maker,  and  upon  no- 
tice that  payment  had  not  been  made  :  and  this  being  understood  as 
the  condition  of  the  contract  implied  in  his  indorsement,  he  is  not 
liable  until  these  circumstances  are  substantially  proved.  But  as 
privileges  reserved  and  implied  for  his  special  benefit,  he  may  waive 
or  modify  them.  When  this  is  done  by  an  express  stipulation,  there 
can  be  no  doubt :  and  when  he  continues  to  indorse  notes,  and  to 
deal  with  a  bank,  where  by  known  usage,  or  the  by-laws  of  the  bank, 
these  privileges  have  been  taken  to  be  waived  or  modified,  and  his 
dealings  and  contracts  are  to  be  understood  and  enforced  with  the 
constructive  effect  of  such  usage  or  by-laws.  In  the  case  at  bar, 
there  is  not  only  evidence  of  a  known  usage,  from  which  a  contract 
may  be  implied,  but  also  of  an  express  agreement  on  the  part  of  the 
customers  of  the  bank,  those  who  dealt  with  the  plaintiff's  in  this  ac- 
tion as  the  defendant  did,  in  drawing,  indorsing  and  negotiating  notes 
for  discount,  and  in  the  renewal  of  notes  discounted,  as  to  the  no- 
tice to  drawers  and  indorsers,  the  mode  of  giving  it,  and  the  effect. 
And  according  to  this  consent,  when  the  defendant  is  charged  as  an 
indorser  of  a  negotiable  note,  a  demand  upon  the  promisor,  the  day 
before  the  note  became  due,  is  to  be  considered  as  the  diligence  re- 


Sect.  1.]  on  Promissory  Notes* 

The  object  in  giving  notice  to  the  defendant  is  not  indole*  v 
merely  to  apprise  him  of  the  non-payment,  but  to  inform  - 


him  also  that  the  holder  intends  to  look  to  him  for  pay-  honour. 
ment.  Though  there  is  no  prescribed  form,  the  notice 
must  import,  that  the  holder  considers  the  indorser  liable, 
and  expects  payment  from  him  :  the  object  of  this  is,  that 
he  may  have  his  remedy  against  the  party  liable  to  him; 
and  after  the  notice,  it  becomes  his  business  to  take  up 
the  note,(l) 

If  the  notice  of  non-payment  has  been  sent  in  a  letter  n^k^  by  the 
by  the  post  in  the  ordinary  course,  which  is  a  sufficient  no-  post. 
tice,(a)  (for  it  would  be  unreasonable  to  expect  the  party 
to  send  notice  by  a  special  messenger,  or  by  any  extraordi- 
nary mode,)(2)  the  fact  of  putting  the  letter  into  the  post 
is  to  be  regularly  proved.(S)     The  conveyance  by  the 


170. 


Tindal  v  Brown,  1  T.  R.    N.  P.  C.  54. 

(3)  See  Treatise  on  Evidence, 
(2)  Saunderson  v  Judge,  2R.     p.  481. 
Bl.  509.    Kufh  v  Weston,  3  Esp. 


quired  of  the  bank  ;  and  notice  to  the  indorser  on  the  day  when  the 
note  was  payable,  is  seasonable."  Lincoln  and  Kennebeck  Rank  v 
Page,  9  Mass.  Rep.  155.  Pierce  v  Butler,  14  Mssb.  Rep.  303.  A 
promissory  note  is  not  entitled  to  grace,  by  the  laws  of  Massachusetts, 
unless  it  expresses  that  it  is  made  payable  with  grace.  Jones  v  Fales, 
4  Mass.  Rep.  245.  M  here  a  note  made  payable  at  the  Mechanic's 
Bank  in  the  city  of  New-York,  was  presented  by  the  notary  to  the 
first  teller  of  the  bank,  fifteen  minutes  after  three  o'clock  of  the  day 
on  which  it  was  payable,  and  payment  demanded ;  it  was  held  that 
this  presentment  was  sufficient,  although  the  bank  closes  at  three 
o'clock,  it  appearing  to  be  the  usual  course  of  doing  business  in  the 
bank,  to  allow  that  time,  after  banking  honrs  for  the  presentment 
and  payment  of  notes.    Bank  of  Utica  t  Smith,  18  Johns.  Rep.  230. 

» 

(a)  The  fact  of  putting  a  letter  into  the  post-office,  is  sufficient 
eridence,  without  shewing  that  it  reached  the  party. — See  the  cases 
cited  by  the  author;  also,  Chitty  on  Bills,  162,  163.  Chapman  v 
Lipscombe  and  Powell,  1  Johns.  Rep.  294.  Miller  *  Hackley,  5 
Johns.  Rep.  375.  Ireland  v  Kip,  10  Johns.  Rep.  490.  S.  C.  11  Johns. 
Rep.  231.    Hartford  Bank  v  Hart,  S  Day  492.    7  East's  Rep.  386. 


■ 

I 


Of  Evidtnse  in  Assumpsit  [Ch.  1  - 

Indorsee  r.       two-penny  post  in  London  is  sufficient^  1)  if  the  parties 
intorser. H ^^  w.thin  itg  ]imitg  ,  aQd  it  ig  not  materiai?  whether  they 

live  near  each  other,  or  at  some  distance ;  hut  the  letter 
conveying  the  notice  should  be  proved  to  have  been  put 
into  a  receiving  house  at  such  an  hour,  that,  according  to 
the  course  of  the  post,  it  ought  to  have  reached  its  destin- 
ation on  the  day  when  the  party  was  entitled,  to  receive 
20  the  notice  of  dishonour.(2)     Where  there  is  no  post  it  will 

be  sufficient  to  send  it  by  the  ordinary  mode  of  convey- 
ance.^) Putting  a  letter  into  the  post  is  only  one  mode 
of  giving  notice ;  where  both  parties  are  residing  in  the 
same  post  town,  sending  a  clerk  is  a  more  regular  and  less 
exceptionable  mode.(4)  Or  proof  that  a  letter,  containing 
the  proper  notice,  has  been  left  at  the  defendant's  house, 
will  be  sufficient.(5)(a) 

(1)  Scott  v  Lifford,  9  East,  347.  (4>  Crosse  v  Smith,  1  Maule  & 
1  Campb.  N.  P.  C.  246.  S.  C.  Sclw.      545.    by   Lord    Ellenbo- 

(2)  ^mith  v  Mullett,  3  Campb.  rcu$h.    Bancroft  v  Hall,   1  Holt, 
N.   P.  C.    208.      Hilton  v  Fair-  N.  P.  C.  476. 

clough,  2. Campb.  633.  (5;  Stedman  v  Gooch,   1  Esp. 

(3)  Bajlcy  on  Bills,  128.  N.  P.  C.  5. 


(a)  Where  the  indorser  resides  in  the  same  city  or  town,  the  no* 
tice  must  be  personal,  or  left  at  his  dwelling-house,  bhepard  t  Hall, 
1  Connecticut  Reports,  329.  So,  it  was  held  that  putting  a  notice  of 
the  non-payment  of  a  note  into  the  post-office,  in  New-York,  directed 
to  the  indorser  there,  whose  place  of  residence  was  at  Kip's  Bay, 
three  miles  and  a  half  from  the  post-office,  and  within  the  city,  is 
not  sufficient  to  charge  the  indorser,  especially  when  the  letter-car- 
riers did  not  deliver  letters  at  that  distance,  and  the  place  of  the  in- 
dorsees residence  was  kmown  to  the  holder.  Ireland  and  another  y 
Kip,  10  Johns.  Rep.  490.  In  case  of  a  temporary  removal  of  the  in- 
dorser from  the  place  where  payment  is  to  be  made,  notice  left  at  his 
last  place  of  residence  there,  will  be  sufficient.  Stewart  v  Eden,  9 
CainesRep.  121.  If  the  notary  calls  at  the  indorsees  house,  and 
finding  it  shut  up,  and  that  he  had  gone  out  of  town,  puts  a  letter 
into  the  post-office  addressed  to  him,  and  informing  him  of  the  non- 
payment, it  will  be  sufficient.  Ogden  and  others  v  Cowley,  2  Johns. 
Rep.  274.  If  the  indorser  reside  in  a  different  place  from  that  where 
the  note  is  payable,  notice  of  the  non-payment  must  be  sent  to  him, 
to  the  place  of  his  actual  residence,  if  it  can  be  ascertained ;  and  if 


Seek  1.]  on  Promissory  Notts* 

'    The  contents  of  a  letter  sent  to  the  defendant  by  the  Indowee  t 

.  indorser. 

post,  or  left  at  hts  house,  may  he  proved  bj  a  duplicate  p^f  of 


con- 


original,  or,  if  no  copy  was  taken  of  the  original,  by  parol  tents  of  letter, 
evidence,  without  previous  proof  of  a  notice  to  the  defend- 
ant to  produce  the  letter(a)  at  the  trial  of  the  cause.(l) 

In  the  late  case  of  Roberts  v.  Bradshaw,(2)  a  witness 
stated,  that  by  the  direction  of  the  plaintiff,  on  a  particular 
day,  he  had  compared  two  papers  with  each  other,  one  of 
which  he  produced,  and  it  purported  to  be  a  notice  of  the 
dishonour  of  the  bill  in  question;  Lord  Eltenborough  held, 
that  this  was  good  evidence  of  the  coutents  of  the  letter. 
The  witness  then  stated,  that  on  the  following  day  he  car- 
ried a  letter  from  the  plaintiff  to  the  defendant,  but  did  not 
know  its  contents;  and,  in  order  to  obviate  the  deficiency  of 
proof  as  to  the  identity  of  the  letter,  a  notice  was  proved, 
calling  upon  the  defendant  to  produce  a  letter  (of  a  certain 
date,  &c.)  containing  information  of  the  dishonour.  An 
objection  being  taken  to  this  evidence,  as  insufficient, 
Lord  Eilenborough  held,  that,  as  it  clearly  appeared  what 
letter  was  the  object  of  the  plaintiff's  notice  the  defendant 
by  the  production  of  the  letter,  might  shew,  (if  the  fact 
were  so,)  that  its  contents  had  no  reference  to  the  dishon- 
our of  the  bill.  This  is  the  first  time,  added  Lord  Ellen- 
borough,  that  the  identity  of  such  a  letter  has  been  so  mi- 
nutely scrutinised,  and  the  proof  might  in  many  instances 
be  attended  with  great  difficulty  ;  as,  where  letters,  after 

(1)  Ackland  r  Pearce,  2  Camp,  don  v  Hulls,  5  Esp.  0. 156.  Shaw 

601.  by  Le  Klanc.  J.  Roberts  v  vMarkham,  Peake,  N.  P.  C.  i64. 

BradshaWfc     Starkie,  28.  by  Ld.  contra. 

Eilenborough.  And  see  Treatise        (J)  1  Starkie,  28.    Action  by 

on  Evidence,  p.  -*80.  and  Lang1-  indorsee  v  drawer. 


directed  to  a  wrong*  place,  without  shewing  that  due  diligence  was 
used  to  ascertain  his  residence,  but  without  success,  he  will  be  dis- 
charged.   Bank  of  Utica  v  De  Mott,  13  Johns.  Rep.  432. 

(a)  8o  decided  in  Johnson  v  Haight  and  Mathews,  13  Johns.  Rep. 
470.    Undenberffer  y  Beall,  6  Wheat,  104. 
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Of  Evidence  in  AeeumpeU  [Ch.  1. 

J*?01*6*  *•      being  written,  are  placed  upon  the  table,  it  migjht  be  ex- 

eeedingiy  difficult  to  identify  them  with  thoie  afterwards 

put  into  the  post-office.  The  proposed  evidence,  was 
therefore  admitted  as  sufficient  proof  of  the  notice  of  the 
•dishonour;  and,  on  an  application  for  a  new  trial  on  this 
ground,  the  Court  of  King's  Bench  refused  the  rule.(a) 


(a)  But  it  nas  been  held  that  it  was  not  sufficient  prima  facie  evi- 
dence of  a  letter,  containing  notice  of  the  dishonour  of  a  bill  of  ex- 
change  having  been  sent  by  the  post,  that  it  was  written  by  a  mer- 
chant in  bis  counting-house,  and  put  down  upon  a  table  for  the  pur- 
pose of  being  carried  from  theace  to  the  post-office,  and  that  by  the 
course  of  business  in  the  counting-house,  ail  letters  deposited  on  this 
table  were  carried  to  the  post-office  by  a  porter.    Hetherington  v 
Kemp,  4  Campb.  193.    A  copy  of  a  paper  in  the  hand-writing  of  a 
deceased  clerk,  with  a  memorandum  written  on  it  by  him,  stating 
that  the  paper  had  been  sent  to  A.  with  proof  that  it  was  the  prac- 
tice of  the  counting-house,  for  the  clerk  who  made  the  copy,  to  send 
the  eriginal  by  the  post,  was  held  evidence  that  the  paper  had  been 
sent  to  A.     Hagedorn  v  Reid,  3  Campb.  379.     So,  the  copy  of  a  let- 
ter in  a  merchant's  letter-book,  made  by  a  deceased  clerk,  with  proof 
that  the  course  of  business  was  for  this  clerk  to  copy  the  merchant's 
letters,  and  that  his  copies,  on  being  compared  with  the  originals, 
had  always  been  found  correct,  was  held  prima  facie  evidence  of  the 
contents  of  the  letter.    Pritt  and  others  v  Fairclough  and  others,  3 
Campb.  305.     A  notary  testified,  that  it  was  usual  for  him,  where 
the  indorsers  Kved  at  a  distance,  to  send  a  written  notice  of  dishon- 
our, by  post,  on  the  evening  of  the  same  day,  and  that  he  believed 
lie  had  sent  such  a  notice  in  that  way,  to  the  indorsers  in  the  present 
case ;  this  was  held  to  be  sufficient  evidence,  in  the  first  instance,  to 
support  the  averment  of  due  notice.     Miller  vHackley,  5  Johns.  Rep. 
375.    If  the  register  of  a  deceased  notary,  proved  by  a  -witness  to  be 
in  the  hand-writing  of  the  notary,  state  that  on  a  certain  day  the  no- 
tary put  a  letter  into  the  post-office,  directed  to  the  indorser,  at  the 
place  of  his  residence,  containing  notice  of  the  dishonour  of  the  note; 
or,  that  after  diligent  inquiry,  the  indorser  could  not  be  found,  it 
seems  this  would  be  sufficient  evidence  of  notice.     Martinet  r  Halli- 
day,  20  Johns.  Rep.  loft.  Vide  Syndics  of  Portas  v  Paimboeuf,  1  Mar- 
tin's Rep.  267.  Authon'sN.  p.  1.    Ante,  page  W,  in  notis. 

Notice  may  be  given  by  a  notary  public.  Bank  of  Utica  v  Smith, 
18  Johns.  Rep.  230.  Any  person  who  is  a  party  to  a  bill  or  note,  may 
give  notice  of  its  dishonour  to  the  other  parties:  and  a  notice  given 
by  the  holder  to  the  several  indorsers,  enures  to  the  benefit  of  the  in- 


Sett.  1.]  m  t*r6mii*ory  Jtote** 

The  proof  of  the  presentment,  and  of  the  notice  of  dw-  Indorsee  r, 
honour,  will  be  dispensed  with,  if  the  defendant,  knowing 


Notice  of  dis* 


of  the  default,  has  paid  any  part  of  the  money,(l)  or  pro-  ^our,  when 
mised  to  pay(a)  after  the  note  became  due ;(?)  for  this  is  dispensed 

r      .  '  v  with. 

(1)  Vaughan  v  Fuller,  2  Stra.  13  East,  417,    Wilkes  v  Jacks, 

1246.  Horfbrdv  Wilson,  1  Taunt.  Peake,  N.  P.  C.  .02.    Taylor  v 

12.  Jones,  2  Campb     N.  P.  C.    i05. 

(2}  Rogers  v  Stephens,  2  T.  Greenway  v  Hindley,  4  Campb. 

B.  713.    Lundie  v  Robertson,  7  N.  P.  C.  52. 
Bast,  231.    Fatter  v  Rayworth* 


donees,  or  preceding  parties  j  so  that  the  first  indoraer  of  a  note,  who 
has  received  notice  of  non-payment  from  the  holder,  but  not  from  the 
second  or  subsequent  mdoreer,  is  liable  to  such  subsequent  indorse* 
in  the  same  manner  as  if  the  notice  had  been  received  from  him.— 
Stafford  v  Yates,  18  Johns.  Rep.  327. 

(«)  Ace.  Duryee  v  Dennison*  5  John*.  Rap.  248.  P&etaan  and 
Pietson  v  Hooker,  3  Johns.  Rep.  68.  12  John*,  ttep.  434.  Chitty 
on  Bills,  171,  <T2.  nsilcy  on  BiUs,  78.  Anson  and  Bailey,  Bull.  N. 
P.  276.  Hopes  v  Alder,  6  Bast's  itep.  16.  note.  But  where  the  in* 
doner,  speaking1  of  several  bills,  on  different  places,  and  under  dif- 
'  fenrnt  circumstances,  said,  "  he  would  take  cam  o€  the  bills,  or  nee 
tham  paid,"  this  was  held  not  to  be  sufficient  evidence  of  a  subse- 
quent promise  to  pay  one  of  the  bills,  on  which  no  notice  of  non-ec* 
•eptance  had  been  given :  the  promise  ought  to  be  explicit  and  made 
out  by  clear  and  unequivocal  evidence.  Miller  v  Hackley,  5  Johns. 
Rep.  375.  So,  where  the  indoraer  being  aued,  was  asked  if  he  had 
any  defence  to  the  suit,  and  said,  "  he  knew  of  no  defence ;"  thin 
waabeld  to  be  no  promise  or  waiver  of  his  legal  objection,  GrifEn  V 
<3off,  12  Johns.  Rep.  423.  A  promise  to  pay,  in  order  to  be  binding* 
must  be  made  with  a  knowledge,  that  the  prerequisites  necessary  to 
render  the  part*  liable,  had  not  been  complied  with  bv  the  holder  of 
the  bill  or  note ;  and  if  the  promise  were  conditional,  it  will  not  be  n 
waiver,  unless  the  holder  accede  to  the  condition.  Blesard  v  Hirst, 
Burr,  Rep.  2670.  Goodall  v  Dolley,  1  Term  Rep.  7U.  Duryee  V 
Dtenison,  5  Johns.  Rep.  248.  Miller  v  Hackley,  5  Johns.  Rep.  J75* 
Cram  v  ColweU,  *  Johns.  Rep.  384.  Taylor  v  Jones,  Z  Campb.  105, 
Donaldson  v  Means,  4  Dallas  109.  Walker  v  Laneity  and  Gantly,  6 
Uumferd  487.  Contra.  And  it  has  been  held  that  if  the  drawer  of 
the  bill,  or  the  indorser,  has  under  an  ignorance  of  the  facts,  paid 
the  amount  of  the  bill  or  note  to  the  holder,  he  may  recover  it  back 
in  an  action  lor  money  had  and  received.    Chatneldv  Paxton  snd  Co. 
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Of  Evidence  in  Assumpsit  [Ch.  t 


Indorsee  v. 
indorser. 


aft  a(Jmi#»oaOQ  his  part,  that  Ae  plaintiff  bad  a  right  to 
resort  to  bin  upon  the  note,  and  that,  he  himself  had  re- 
ceived oo  damage  from  the*  want  of  -notioe^a)    Bat  if  the 


Chitty  on  Bills,  172.  n.  z.  Garland  v  Salem  Bank,1 9  Mass.  Rep.  403, 
Although  ignorance  of  the  facts  which  discharged  the  party's  liability 
will  destroy  the  effect  of  his  promise,  yet  if,  with  a  knowledge  of  the 
circumstances,  he  make  the  promise  under  a  supposition  that  he  was 
still  liable  in  law,  it  will  be  valid;  for  ignorantia  juris  ntrnmtm  txcu- 
tat.  Stevens  v  Lynch,  12  East's  Rep.  38.  Bilby  v  Lumley,  3  East's 
Rep.  469.  When  the  indorser,  shortly  before  the  note  became  paya- 
ble, agreed  with  the  holder,  in  consideration  of  time  being  given,  that 
he  wooH  pay  it,  this  was  held  equivalent  to  proof  of  demand  and  no- 
tice.   Norton  v  Lewis,  2  Connecticut  Rep.  478. 

(a)  That  the  maker  having  absconded  is  an  excuse,  vide  ante,  p. 
18  in  notis.    May  ▼  v'offin,  4  Mass.  Rep.  341.    So,  where  the  maker 
has  assigned  all  his  property  to  the  indorse*,  for  his  security  against 
his  indorsements,  the  indorser  was  considered  as  waiving  a  demand 
aad  notice,  and  as  having  engaged  with  the  maker,  on  receiving  all 
his  property,  to  take  up  his  notes;  and  the  nature  or  terms  of  the  en- 
gagement cannot  be  varied  by  an  eventual  deficiency  in  the  property. 
And  the  Court  say,  that  they  do  not  mean  to  be  understood  that  when 
an  indorser  receives  security  to  meet  particular  indorsements,  it  it  to 
be  concluded  that  he  waives  a  demand  or  notice  as  to  any  other  in- 
dorsements; yet  they  are  of  opinion  that  if  he  receives  security  to 
meet  any  particular  indorsements,  he  shall  not  insist  on  demand  and 
notice  as  to  them.  Bondet  al.  v  Farnham,  5  Mass.  Rep.  170.  See  also 
Comey  v  Da  Costa,  Esp.  Rep.  3<X.  9  Mass.  Rep.  334.    Barton  *•  Ba- 
ker, I  Serg.  and  Rawle,  354.  But  the  insolvency  of  the  maker,  either 
at  the  time  of  indorsement,  or  subsequently,  although  known  to  the 
indorser,  does  not  dispense  with  the  necessity  of  a  demand  and  notice. 
Nicholson  %  Gouthit,  3  H.  Black.  Rep.  609.    Jackson  v  Richards,  2 
CainesRep.  34  >.     Buck  v  Cotton,  -  Connecticut  Rep.  K6.    May  v 
Coffin,  4  Mass.  Rep.  .41.    5  Mass.  Rep.  172.  Crossen  v  Hutchinson, 
9  Muss.  Rep.  205.     Sandford  v  DUlaway,  10  Mass.  Rtp.  52.     Esdaile 
and  others  v  Sowerby  and  others,  11  East's  Rep.  114.  Barton  v  Baker, 
1  Serg.  and  Rawle,  334.    Sed  vide  De  Herdt  v  Atkinson,  2  H.  Black. 
Rep.  3.6.    Corney  v  Da  Costa,  Esp.  Rep.  302.     13  Mass.  Rep.  H9. 
If  an  indorser,  supposing  a  regular  demand  and  notice  to  have  be  en 
made  and  given,  and  believing  himself  chargeable,  takes  raeasmesfer 
his  indemnity  against  bis  supposed  liability,  this  is  not  a  waiver.  Tow* 
er  v  Durell,  9  Mass.  Rep.  33-2.    la  an  action  against  an  indorse?,  evi- 
dence that  he  had  said,  that  the  maker  of  the  note  had  informed  him 


Sfect.  1«3  0*  Promissory  Notes* 

drawer  or  indorser,  after  being  arrested,  merely  offers,  by  F**££c  r' 

way  of  comproYniee,  without  acknowledging  bis  liability,  to — 

give  a  bill  for  the  sum  demanded,  this  will  not  dispense 
with  proof  of  notice  of  the  dishonocir.(a)  Such  an  orier  is 
not  a  waiver  of  the  objection. (1)  Nor  will  the  notice  be 
dispensed  with,  by  proving  that  no  consideration  parsed 
between  the  maker  and  the  payee  (the  indorser,)(6)  or  by 
shewing  an  understanding  between  the  parties  that  the 
note  should  not  be  put  in  suit.(2j 

An  indorsement  is  evidence  of  money  lent(c)  by  the  in*  Money  counts. 

(1)    Cummtngs  ▼    French,    2       (?)  Free  r  Hskins,   1  Holt,  N. 
Campb.  N.  P.  U.  106.  n.  F.  C.  5*Q.  by  Gibbs  C.  J. 


that  payment  bad  been  duly  demanded,  is  not  evidence  that  audi  de- 
mand had  been  made*  (Ibid)  to  which  point  the  maker  himself  ia  a 
competent  witness*  for  whatever  may  be  the  result  of  the  suit,  he  is 
liable  over  to  the  unsuccessful  party.  Ante,  p.  li.  Where  a  prom? 
issory  note  was  made  payable  by  one  partnership  and  indorsed  by  aHi- 
©ther,  the  acting  partner  in  both  being  the  same  person,  it  was  held, 
that  this  met  did  not  excuse  the  want  of  due  presentment  for  payment 
to?  the  makers,  and  notice  of  nonpayment  to  the  indorsers.  Dwigfct 
and  others  v  SuviU  and  others,  2  Connecticut  Hep.  654.  Vide  Gowan 
v  Jackson,  20  JoW.  Bep.  176. 

(a)  Where  A.  makes  a  promissory  note  payable  to  B.j  or  order  on 
demand,  wheh  B.  indorses  to  C,  and  C.  having1  ineffectually  deman- 
ded payment,  leaves  it  with  B.,  who  is  an  attorney  to  collect,  this  is 
not  sufficient  notice  to  charge  B.j,  and.B.'s  offer  to  take  up  the  note 
and  give  C.  another  note  payable  in  a  year,  which  offer  C.  does  not 
accept,  is  not  a  waiver  of  the  necessity  of  notice.  Agan  v.  M* Manns, 
11  Johns.  Bep.  108. 

(I)  The  indorser  of  a  note  for  the  accommodation  of  the  maker,  is 
entitled  to  strict  notice.  French's  Executrix  y.  The  Bank  of  Colum- 
bia, 4  Cranch  141.  Smith  &  others  v  Oecket,  13  East's  Rep.  187.' 
Brown  and  others  v  Maffey,  15  East's  Rep.  216.  Brown  v  Mott,  7 
Johns.  Hep.  361. 

■  (c)  Tide  Chftty  on  Bills.  283 .  (Am.  ed,  IBM.)  So  it  is  evidence  of 
money  had  and  received.     State  Bank  v  HuTd,  12  Mass.  Rep.  172. 
Page's  Administrator  v  The  Bank  of  Alexandria,  7  Wheat.  Bep.  35. 


Of  Evidtrw  in  jjss&mipsit  [Cb#  U 

toller  T#      <&**•«  to  &c  indorser  :(1 )  eo  that  if  the  plaintiff  fail  upon 

*-*—  the  special  count,  in  consequence  of  a  material  variance, 

he  will  not  be  precluded  from  recovering  on  the  common 
money  count.  The  indoi?er  of  a  promissory  note  or  bill 
of  exchange,  when  be  receives  the  money  from  the  indor- 
se see,  holds  it  in  trust  to  be  repaid  to  the  holder,  if  he  shall 
fail  to  obtain  it  from  the  acceptor  or  maker,  after  using 
due  diligence,  and  giving  proper  notice.  He  indorsed  it 
with  his  name,  in  order  to  give,  it  credit ;  and  his  signature 
cannot  have  this  effect,  unless  it  is  taken  as  the  sign  of  an 
express  contract  to  pay  the  money  to  the  holder.(a) 

(1}  Kessebower  t  Tuns,  118.  cue,  cited  in  Bayley  on  Bill*,  164. 


(a)  The  defence  arising-  from  failure  of  consideration,  as  between 
-the  payee  or  indorsee  and  maker,  having  been  considered  In  a  pre- 
ceding'  note,  H  nay  be  proper  in  this  place  to  observe  npon  its  appfi" 
nation  in  suits  by  the  indorsee  against  the  indorser.  Where  there  are 
numerous  indorsers  and  indorsees,  it  is  obvious,  from  the  principles 
before  stated,  that  a  subsequent  indorsee  cannot  be  affected  by  trans- 
actions between  his  own  indorser,  and  any  prior  indorser,  unless  he 
bad  express  or  implied  notice  of  them  at  the  time  of  indorsements 
thus,  where  A.,  the  payee  of  a  note,  indorses  it  to  II.,  and  B.  indorses 
to  C,  in  an  action  by  C.  against  A.,  it  win  be  no  defence  that  B.  frau- 
dulently obtained  A.'s  indorsement,  or  gave  no  consideration  for  it, 
though  the  indorsee  plaintiff  may  under  particular  circumstances,  be 
compelled  to  shew  that  he  is  a  bona  fide  holder.  (Vide  ante,  p.  16  in 
notis. ;  A  different  role,  however,  applies  in  a  suit  of  the  indorsee 
against  his  immediate  indorser,  for  there  the  parties  are  in  one  sense 
original  parties  between  whom  the  consideration  of  the  contract  may 
be  inquired  into.  Herrick  y  Carman,  10  Johns.  Hep.  224.  Et  vide 
Chitty  on  Bills,  65.  So,  where  the  indorsee  lias  purchased  the  note 
from  his  indorser,  he  can  only  recover  from  the  latter  the  considera- 
tion which  he  actually  paid,  Braman  v  Hess,  13  Johns.  Reports,  52. 
Brown  v  Mott,  7  Johns.  Rep.  361.  Munn  v  The  Commission  Company, 
•15  Johns.  Rep.  44.  Though  had  the  note  been  made  for  the  ac- 
commodation of  the  indorser,  in  order  to  procure  and  on  which  he 
did  procure  a  usurious  loan,  it  would  be  void.  Bennet  v  Smith  and 
Phelps,  li  Johns.  Rep.  355.  But  the  indorser  of  a  note  for  the 
accommodation  of  the  maker  is  liable  for  the  amount  to  the  indorsee 
after  due  notice  of  non-payment,  although  the  plaintiff  knew  at  tbo 
feme  that  the  indorser  bad  received  no  taluej  (Brown  y  Mott,  7  Jotot, 
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Of  Evidence  in  Assumpsit  on  Bills  of  Exchange* 

In  treating  of  this  subject,  it  is  proposed  to  consider, 
first,  the  action  by  the  payee  of  a  bill  against  the  acceptor ; 
secondly,  that  by  the  indorsee  against  the  acceptor ;  third- 


M>«*«M 


Rep.  361.)  for  the  consideration  from  the  person  dieeouatingthe  aote, 
«&tead»  both  to  the  maker  and  indorser?  aad  it  is  nerer  essential  that 
a  consideration  should  be  beneficial  to  the  party  making  tile  promise. 
Yeaton  v  Bank  of  Alexandria,  5  Cranch,  49.  Violett  v  Patten,5  Cranch 
142.  Gushing  v  Gore  and  Grafton,  15  Mas*.  Hep  69.  The? e  is,  how- 
ever, this  limitation  to  the  liability  of  an  accommodation  indqrser,  (be- 
tides his  right  to  avail  himself  of  the  defence  of  usury.  Moan  v  The 
Commiasioa  Company,  15  Johns.  Rep.  44.)  that  aa  regard*  the  imme- 
diate indorsee,  he  may  avail  himself  of  the  same  defence  to  defeat  er 
diminish  the  plaintiff's  recovery,  that  the  maker  could  b*ve,employ- 
ed.  Thus,  in  aa  action  brought  by  insurer*  against  the  indorse*  of  a 
promissory  note  given  to  secure  the  payment  of. the  premium  on  a. pol- 
icy of  insurance,  the  insurers,  before  the  commencement  of  the  unit, 
having  become  liable  to  pay  the  .insured  who  was  the  .maker  of  ,the 
.  note,  a  return  of  premium  on  the  same  policy;  it  was  held  that  the 
defendant  was  entitled  to  have  the  amount  of  such  return  of  premium 
deducted  from  the  amount  of  the  note,  notwithstanding  the  maker  waa 
at  the  same  time  indebted  to  the  insurers  for  other  notes  given  •  for 
"premiums  on  other  policies  of  insurance,  and  had  become  insolvent* 
Phoenix  Insurance  Company  »■  Fiquet,  7  Johns.  Rep.  383,  Hence  It 
appears  that  a  partial  failure  of  consideration  is  a  defence.  Ante,  p.. 
11,  in  notis.  In  Robinson  v  Bland,  iiurr.  Rep.  1082.  where  a  bill  of 
exchange  was  avoided  for  the  illegality  of  the  consideration,  Dens  on 
J.  says  "  there  is  a  distinction  between  the  contract  and  security.  If 
part  of  the  contract  arises  upon  a.  good  consideration,  and  part  of  it 
upon  a  bad  one,  it  is  divisible.  But  it  is  otherwise  as  to  the  security: 
that  being  entire  is  bad  for  the  whole."  This  distinction  was  adopted 
by  Lord  Ellenborough  in  Morgan  v  Richardson,  and  Fleming  v  imp- 
aoq,  1  Camph,  40.  and  in  Tye  T  Gwynne,  2  Campb.  S46.  which  were 
abactions  on  bills  giren  for  the  price  of  goods  sold,  and  in  which  the 
defence  attempted  to  be  set  up  and  over-ruled  went  to  defekt  the 
»^!^>ACjtion.ia  part  only,  by  shewing  that  the  goods  were  oi  a 
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bad  or  inferior  quality.  But  the  cases  of  the  Phoenix  Insurance  Com- 
pany r  Piquet,  Brown  v  Mott,  and  Braman  v  Hess,  shew  that  the  dam- 
ages on  a  bill  of  exchange  or  promissory  note  are  apportionable,  and 
so  it  was  ruled  by  Lord  Kenyon  in  Wiffen  v  Roberta,  fisp.  Rep.  J61. 
Barber  v  Backhouse  et  alt.,  Peako's  Gas.  61.  and  Ledger  v  Ewer, 
Peake's  Cas.  216. 

In  an  action  by  the  second  indorsee  of  a  promissory  note  against  his 
immediate  indorser,  it  is  competent  for  the  defendant  to  prove  that  the 
plaintiff  had  given  no  consideration  for  the  note,  but  held  it  as  the 
agent  merely  of  the  payees  or  first  indorsers,  to  collect  the  amount  for 
them,  and  therefore  had  no  right  to  bring  the  suh.  Herrick  v  Carman, 
10  Johns.  Rep.  324.  See  also  Bishop  v  Hayward,  4  Term  Rep.  470. 
Carman  as  indorsee,  brought  an  action  against  Herrick  as  an  indorser 
of  a  note  made  by  Ryan  to  Lawrence  Carman  &  Co.  It  appeared  that 
Ryan  had  applied  to  L.  C.  &  Co.  for  the  purchase  of  goods,  which  they 
refused  to  sell  him,without  security  for  the  payment.  Ryan  afterwards 
presented  them  the  note  in  question,  .drawn  payable  to  themselves, 
but  indorsed  by  Herrick,  whereupon  they  delivered  him  goods.  Ryan 
soon  after  became  insolvent,  and  L.  C.  &  Co.  were  informed  that  to 
render  Herrick  liable  to  them  as  indorser,  it  was  necessary  that  they 
should  previously  indorse  the  note.  They  accordingly  indorsed  the 
note  and  sold  it  to  Carman  for  10$  dollars,  to  whom  they  at  the  time 
communicated  all  the  circumstances  attending  the  note,  as  to  the  con* 
sideration,  making  and  indorsing  thereof,  and  he  agreed  to  take  the 
note  at  his  own  risk.  The  cause  came  up  on  a  writ  of  error  to  the 
Common  Pleas,  where  judgment  had  been  rendered  against  Herrick 
the  plaintiff  in  error,  in  favour  of  Carman  the  defendant  in  error.  The 
.judgment  was  reversed,  and  Spencer,  J.  in  delivering  the  opinion  of 
the  court,  says  "  The  defendant  in  error  purchased  the  note  at  a  dis- 
count, and  with  a  full  knowledge  of  all  the  facts  in  the  case;  his  right 
therefore  to  recover,  cannot  be  superior  or  better  than  that  of  L.  Car- 
man &  Co.,  from  whom  he  derived  whatever  title  he  had.  It  does  not 
appear  thai  the  plaintiff  in  error  indorsed  the  note  for  the  purpose  of 
giving  Ryan  credit  with  L.  Carman  &  Co.,  or  that  he  was  in  any  wise 
informed  of  the  use  to  which  Ryan  meant  to  apply  the  note.  In  the 
absence  of  any  proof  to  the  contrary,  we  must  intend  that  Herrick 
meant  only  to  become  the  second  indorser,  with  all  the  rights  inci- 
dent to  that  situation.  The  met  of  his  indorsing  first  in  point  of  time, 
can  have  no  influence,  for  he  must  have  known,  and  we  are  to  pre* 
some  he  acted  on  that  knowledge,  that  though  the  first  to  indorses 
nis  indorsement  would  be  nugatory,  unless  preceded  by  that  of  the 
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indorsee  against  the  drawer:  sixthly  and  lastly,  the  action  P*ye*  vac* 
by  the  indorsee  against  the  indorser.  ceptor.^ — 


payees  of  the  note.— The  defendant  does  not  stand  before  the  Court 
with  the  title  or  character  of  a  fair,  bona  fide,  indorsee  of  a  note,  in 
the  usual  course  of  trade  ;  but  rather  in  the  fight  of  a  speculator,  at- 
tempting under  the  apeeioua  character  of  an  indorsee,  to  recover  a 
sum  of  money,  to  which  those  from  whom  he  derires  his  title  had, 
with  his  fnU  knowledge,  no  right.  It  may*  be  regarded  as  a  general 
rule,  that  when  an  indorser  cannot  recover  against  a  subsequent  in- 
doner,  no  person  acquiring  a  title  under  such  prior  indorser,  and  ac* 
ouamted  with  all  the  facts,  shall  be  allowed  to  recover."  Herrick  v 
Carman,  12  Johns.  Rep.  159.  Vide  Campbell  v  Butler,  H  Johns. 
Bep.  >49.     Bradly  v  Flowers,  4  Yeate's  Rep.  436. 

A  promissory  note  void  by  statute,  may,  notwithstanding,  support 
an  action  by  themdorsee  against  the  indorser,  although  it  is  impera- 
itive  as  to  the  maker,  for  the  indorsement  is  a  new  contract  between 
the  parties  to  it.    6  Cranch,  2.4.    Thus  the  indorsee  for  a  valuable 
consideration  and  without  notice,  of  a  note  given  for  a  gaming  or  usu- 
rious debt,  may  recover  against  the  indorser.    Hussey  v  Jacob,  Salk. 
344.  pi.  2.  8.  C.  5  Mod.  175.    Bowyery  Bampton,  str.  1155.    Copp 
v  M'Dugall,  9  Mass.  Rep.  1.    So,  if  the  maker's  name  is  forged. 
Codwise  and  others  v  Gleason  and  others,  3  Day's  Rep.  12.  Vide  also 
Edwards  v  Dick,  4  Barnwell  and  Aid.  212.    Prom  the  principle  that 
the  indorsement  constitutes  a  new  contract,  it  follows  that  if  a  per- 
son indorses  a  note  not  negotiable  by  reason  of  the  omission  of  words 
authorising  a  transfer,  or  a  note  payable  to  bearer  he  may  maintain  an 
action  against  his  indorser.    Nicholson  v  Sedgwick,  Ld.  Raytn.  180. 
Hodges  v  Stewart,  Salk.  125.  pi.  2.    Harry  v  Pewit,  Salk.   133.  pi. 
20.     Smallwood  %  Vernon,  Str.  478.    Chitty  en  Bills,  95,  96.  (Am.  * 
ed.  1 8o9. )     kank  of  England  v  Newman;  12  Mod.  24l . 
*    The  maker  of  a  promissory  note  is  a  competent  witness  for  the  in- 
dorser in  an  action  by  the  indorsee  to  prove  that  it  was  indorsed  for 
his  accommodation,  and  that  be  transferred  it  to  the  indorsee  in  bad 
faith,  and  with  knowledge  of  the  circumstances,  the  witness  being 
.  indifferent  between  the  parties.    Skittling  and  L'aight  v  Warren,  15 
Johns.  Rep.  270.    Sed  vide   Peirce  v  Butler,  14  Mass.  Rep.  303. 
In  an  action  by  the  holder  against  the  indorser  of  a  promissory  note, 
the  maker  of  the  note  is  a  competent  witness,  as  he  is  indifferent  be- 
tween the  parties  and  whoever  may  succeed  is  liable  only  to  the  los- 
ing parties  for  the  amount  of  the  note,  unless  it  was  a  note  made  and 
indorsed  for  the  accommodation  of  the  maker,  in  which  case  as  the 
indorser  is  regarded  as  a  surety,  and  would  if  the  holder  recovered 
■  against  him  be  entitled  to  charge  the  maker,  not  only  with  the  amount 


Of  Evidence  in  Assumpsit 


[Ch.  1. 


Action  by 
payee  y  ac- 
ceptor. 


S3 


I.  The  first  and  simplest  case  to  be  considered,  is  an 
action  by  the  payee  against  the  acceptor. 

The  declaration,  in  this  action,  after  stating  the  drawing 
of  the  bill,  and  describing  its  legal  effect  and  substance,(l) 
proceeds  to  state  the  acceptance,  and  concludes  with  al- 
leging the  defendant's  obligation  to  paj  according  to  the 
tenor  of  the  bill  and  of  his  acceptance.(a) 

The  bill  itself,  when  produced,  will  shew,  whether  it* 
legal  effect  has  been  correctly  described  in  the  declara- 
tion. If  the  acceptor  has  improperly  detained  the  bill  in 
his  possession,  a  notice  should  be  served  upon  him  or  his 
attorney,  requiring  him  to  produce  it  at  the  trial;  and  on  his 
default,  parol  evidence  of  the  contents  will  b$  admitted«(2) 

The  proof  of  the  acceptance  will  vary  according  to  the 
manner,  in  which  the  bill  has  been  accepted ;  for  an  accep- 
tance may  be  in  writing,  or  even  by  parol. (6)     The  licibil* 

(t)  See  ante,  p.  2.  on  Evidence,  p.  475.  on  this  sub- 

1%)  5  East.  477.    See  Treatise    ject. 


of  the  note,  but  also  with  the  costs  which  he  had  been  compelled  to 
pay,  his  liability  for  costs  renders  him  interested  to  defeat  the  action  ; 
and  he  is  therefore  not  a  competent  witness  for  the  indorser.  Hubbly 
v  Brown  and  Nichols,  16  Johns.  Rep.  70. 

(a)  If  thero  be  a  conditional  promise  to  pay  a  bill  of  exchange 
presented  for  acceptance,  after  the  condition  has  been  performed, 
this  cannot  be  declared  upon  as  an  absolute  acceptance  of  the  bill. 
Langston  and  others  ▼  Corney  and  others,  4  Campb.  176. 

(o)  A  bill  may  be  accepted  in  writing,  either  by  writing*  the  accep- 
tance on  the  bill,  or  by  another  instrument.  So,  a  promise  contained 
in  a  letter,  to  accept  bills,  already  drawn,  is  sufficient  to  charge  the 
drawee  as  acceptor.  Wilkinson  y  Lutwidge,  Str.  648.  Clarke  and 
others  v  Cock,  4  East's  Rep.  57.  Wynne  and  another  v  Itaikes  and 
cithers,  5  East* a  Rep.  514.  But  a  mere  promise  by  a  debtor  to  hi* 
creditor,  that  if  he  would  draw  a  bill  upon  him  at  a  certain  date  for 
the  amount  of  his  demand  he  would  pay  it,  it  has  been  held  does  not 
amount  in  law  to  an  acceptance  of  the  bill  when  drawn :  and  an  in- 
dorsee for  a  valuable  consideration,  between  whom  and  the  drawee 
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pay,  or  a  payment  of  part  of  the  money,  or  his  asking    J- — - 


no  communication  passed  at  the  time  of  his  taking  the  bill,  can  nei- 
ther recover  upon  a  count  on  the  acceptance*  nor  on  the  common 
counts.     Johnson  and  another  v  Collings,   1  East's  Rep.  9a.     But 
there  are  other  authorities  which  decide  that  a  promise  to  pay  bills 
thereafter  to  be  drawn,  is  a  virtual  acceptance,  and  binds  the  drawee 
to  pay  to  a  person  who  has  taken  the  bill  on  the  faith  of  such  prom* 
ise.     This  doctrine,  howe  er,  is  questioned  by  the  court  in  M'Evers 
v  Mason,   10   Johns.  Rep.     07.    See  in  confirmation  of  the  rule* 
Cowp.   57*3,   Doug**  299.     M'Rim  v  Smith  and     teene,  in  Maryland* 
cited  Chitty  on  Bills,   Am.  ed.  1809.)  129.  n.  Coolidge  et  al.  v  Pay* 
nonet  al.  2  Wheaton,  66.  Banorgee  v  ilovey  and  others,  5  Mass  Rep. 
H.  Storerv  Logan  and.others,  9  Mass.  Rep.  55.    See  further  \  ilson  v 
Clements,  oMass,  Rep.  1.  <  hitty  on  Bills,    Am.  ed.  1  09.)  138.    48. 
In  M'Evers  v  Mason,  the  bill  was  not  taken  on  the  credit  of  the  draw- 
ee's promise  to  accept,  which  is  a  circumstance  uniformly  insisted  on, 
to  make  the  drawee  liable  to  a  third  person.    In  Pillans  &  Rose  v  Van 
JMierop  &  Hopkins,  Kurr.  Rep*  1663.  the  question  was  taken  between 
drawer  and  drawee,  which  Kent,  (  h.  J.  seems,  very  properly,  to  bav£ 
thought  made  a  material  difference  ;  for  though  the  party  who  made 
the  promise  ought  to  be  answerable  for  the  breach  of  it,  yet  such 
promise  is  not  assignable.    10  Johns.  Rep.  215.     The  -uprcme  Court 
of  New-York,  however,  have  finally  decided  in  favour  of  a  third  party 
taking  the  biH  on  the  faith  of  a  written  engagement  to  accept.  Good- 
rich and  De  Forest  v  Gordon,  15  Johns.  Rep*  6.    Where  the  promise* 
to  accept  is  conditional,  performance  of  the  condition  must  be  pro-  ed  ; 
its,  if  the  drawer,  after  having  once  refused  to  accept  it,  say  to  the 
holder,  **  if  yeu  will  send  it  to  tne  counting  house  again,  I  will  give 
directions  for  its  being  accepted,"  he  will  not  be  liable  as  acceptor 
without  evidence  that  the  bill  was  again  sent  back  to  his  counting 
house  for  acceptance.    Anderson  v  Hick  and  others,  3  <  ampb.  .79. 
See  also,  Mason  v  Hunt  and  another,  Doug.  297.    4  East's  Rep.  73. 
Although  the  acceptance  was  in  writing,  yet  parol  evidence  is  admis- 
sible to  shew  that  there  was  a  condition  annexed  to  it.     Storer  v  Lo- 
gan and  others,  9  Mass,  Rep.  55,    2  Gallison  238. 

The  drawee  of  a  bill  of  exchange,  after  protest  for  nonpayment* 
and  after  the  bill  had  been  returned,  called  on  the  indorsee  who  had 
presented  it  and  promised  him  if  he  would  obtain  the  bill  that  he, 
the  drawee  would  pay  it,  and  the  promise  was  holden  to  be  binding. 
Grant  and  another  v  Shaw,  16  Mass.  Rep.  341, 

"  Uy  the  French  ordinance  of  1773,  tit.  5.  art.  2,  the  acceptance 
jpf  bills  of  exchange  was  required  to  be  in  writing  by  the  drawee. 
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time  for  payment,  are  so  many  admissions  of  his  liabil- 
ity, and  dispense  with  the  necessity  of  proving  a  written  ac- 
ceptance^ 1)  A  parol  acceptance  is  proved  by  a  witness, 
who  heard  the  party  accept*  an  acceptance  on  the  bill,  by 
proof  of  the  hand-writing.  If  the  acceptance  is  by  an 
agent,  his  authority  as  well  as  his  hand-writing  must  be 
proved(^);  and  if  the  authority  is  created  by  a  power  of  at- 
torney, the  original  power  ought  to  be  produced  as  the 
best  evidence  of  his  appointment. (3)  When  the  action  is 
against  several  persons  as  acceptors,  it  will  be  necessary  to 
prove  the  acceptance  of  each  ;(4)  for  the  acceptance  of 
one  will  not  bind  another,  unless  they  were  connected  in 
partnership.  If  indeed  they  were  partners,  it  will  be  suffi- 
cient to  prove  the  partnership,  and  that  one  of  them  accept- 
ed.(5)  The  acceptance  does  not  prove  the  partnership,  but 
if  the  defendants  were  partners,  they  are  all  liable  to  a  bona 
fide  holder  on  the  acceptance  of  any  one  of  the  firm.(6) 
This  liability,  arising  from  the  relation  of  partners,  may 
be  removed,  by  proving  a  notice  to  the  plaintiff,  that  the 
rest  of  the  firm  would  not  be  answerable  on  such  an  ac- 
ceptance.^) 

An  acceptance  admits  the  ability  of  the  drawer  to  make 
the  bill.(8)  It  is  no  defence,  therefore,  for  the  acceptor, 
that  the  drawer  was  an  infant. (9)     If  the  acceptance  was 


(1)  Helmsley  v  Loader,  2  Camp. 
450.     See  supra,  p.  21. 

(2)  See  supra,  p.  6.  (2) 

(3)  Johnson  v  ^ason,  1  Ksp.  N. 
P.  C.  89.  A9  to  declarations  made 
by  agents,  and  the  proof  of  their 
agency,  see  Treatise  on  Evidence, 
part  1,  ch.  5,  sect.  4. 

(4)  Gray  v  Palmers  &  Hodgson, 
1  Esp.  N.  P.  C.  135.  Bull.  N.  P. 
279, 


(5)  Mason  v  Rumaey,  ICampb. 
384. 

(6>  Lord  Galway  v  Matthew,  1 
Campb.  N.  P.  C.  403. 

(J)  As  to  prqof  of  notice  in 
newspapers.  See  Treat,  on  Ev. 
p.  406. 

(8)  Bayley  on  Bills,  217\  Rob- 
inson  v  Yarrow,  7  Taunt.  455.  1 
Moore,  150.  S.C. 

(9)  Taylor  vCrokex,  4  Esp.  N. 
P.C.I  87. 


But  Pothier,  Traite  de  Change,  c.  3.  s.  3.  n.  43.  considers  this  merely 
as  matter  of  evidence,  and  that  it  would  not  exclude  proof  by  wit- 
nesses." 10  Johns.  Rep.  212.  n.  a.  As  to  the  manner  in  which  ac- 
ceptances may  be  made,  see  further,  Chitty  on  Bills,  part  1.  ch.  5. 

sect.  2; 
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made  after  sight  of  the  bill,  it  admits  the  signature  of  the  *»yee  v.  *«-  t 

ccotor 

drawer,  as  well  as  his  ability.(l)  Such  an  acceptance  makes  — - — :       * 
the  acceptor  liable(a)  as  against  a  third  person,  although  2* 

the  bill  is  forged  ;(6)  it  is  incumbent  on  him  to  be  satisfied 
respecting  the  drawer's  signature,  before  he  accepts.(2)  If 
the  bill  purports  to  be  drawn  by  an  agent,  the  acceptance 
will  dispense  with  proof  of  his  authority.(3)  Or  if  it  pur- 
port to  be  made  by  several  persons  as  a  firm,  and  in  fact 
only  a  single  person  constitutes  the  firm,  yet  the  defendant 
is  bound  by  his  acceptance  ;  for  he  ought  to  have  known 
the  fact,  before  he  accepted,  and  after  having  accredited 
the  description  of  the  drawer,  he  is  precluded  from  aver- 
ring, that  it  was  not  drawn  (as  it  purports  to  have  been, 
and  as  described  in  the  declaration)  by  an  aggregate  firm. (4) 
But  in  case  the  acceptor  had  not  a  sight  of  the  bill  at  the 
time  of  accepting,  and  has  done  nothing  to  admit  the  sig- 

(1)  Wilkinson  v  Lutwidge,  1    Burr.  1257.  6 Taunt.  83.  4Maule 
Str.  64*.    Jenya  v  Fawler,  2  S>tr.     &  Selw.  15, 

046.    Bayley  on  Bills,  217.    Rob-  (3)     I'orthouse   y   Parker,    1 

inson  v  Yarrow,  7  Taunt.  455.  Campb.  N.  P.  C.  82. 

(2)  Leach  v  Buchanan,  4  Esp.  (4;  Bass  v  Llive,4  Maule  &Selw. 
N.  P.  C.  226.     1  T.  K.  655.  3  13. 


(a)  So,  the  acceptor  is  liable  on  his  acceptance,  although  he  never 
received  any  consideration,  and  that  fact  was  known  to  the  indorsee 
t+  whom  the  bill  was  transferred  after  it  fell  due.  Charles  and  an- 
other t  Ifarsden,  1  Taunt.  224. 

(6)  Vide  6  Mass.  Rep.  187.  "  The  law  seems  to  be  well  settled 
that  where  a  bill  of  exchange  to  which  the  drawer's  name  is  forged 
has  been  paid  by  the.  drawee,  it  is  too  late  for  him  to  question  the 
hand-writing,  and  the  loss  must  therefore  foil  upon  him.  The  efiV  <  ^ 
of  an  acceptance  of  a  forged  bill  is  not  quite  so  clear.  Some  of  the 
authorities  decide,  that  the  acceptor  is  bound,  because  his  acceptance 
gives  a  credit  t6  the  bill,  and  as  it  is  very  common  to  negotiate  bills 
after  acceptance;  and  indeed  to  procure  their  acceptance  for  the' pur- 
pose of  negotiating  them,  the  reason  of  this  rule  may  include  the 
greatest  number  of  the  cases,  which  occur.  But  the  modern  eases 
•ertainly  notice  another  reason  for  this  liability  which  we  think  has 
much  good  sense  in  it ;  namely  that  that  the  acceptor  is  presumed  to 
know  the  drawer's  hand- writing,  and  by  his  acceptance  to  take  this 
knowledge  upon  himself."    Shippen,  Ch.  J.  1  Binney,  36. 


Of  Evidence  in  Assumpsit  [Ch.  1. 

Payea  v.  ac    nature  of  the  drawer,  it  has  been  said  that  the  acceptance 

cetytor 

is  not  an  admission  of  his  signature,  and  that  the  drawer's 

hand-writing  must  be  proved.(l) 

Admission  bj       An  admission  by  one  of  several  acceptors,  that  he  ac- 
acceptor.         cepted,  is  evidence  against  him,  not  against  the  others.(2) 

But  where  the  acceptors  are  partners  in  trade,  and  one 
partner  accepts  for  the  Arm,  his  admission  of  his  accep- 
tance (though  not  evidence  of  the  partnership  against  the 
others,  who  appear  and  defend,)  will  be  good  evidence  of 
his  acceptance,  as  against  the  whole  aggregate  body. (3) 
And  in  a  late  case,  where  it  appeared,  that  all  the  defend- 
ants excepting  one  had  been  outlawed,  a  letter,  written  by 
that  one,  admitting  his  partnership  with  the  co-defendants, 
was  received  as  evidence  of  the  partnership  -,(4)  for,  as 
25  Lord  Ellenborough  said,  the  record  in  this  action  would 

not  be  sufficient  evidence  in  any  future  action,  that  might 
be  brought  by  the  present  defendant  against  the  co-defen- 
dants for  contribution,  to  prove  that  they  were  parties  to 
the  promise,  and  it  would  be  incumbent  on  him  to  prove 
the  fact  by  ulterior  evidence.  The  circumstance  of  some 
of  the  defendauts  in  this  case  having  been  outlawed  would 
not  dispense  with  the  proof  of  their  joint  liability,  although 
the  defendant,  who  pleaded  to  the  action,  is  alone  injustice 
liable  to  the  debt*(5) 

The  defendant,  whose  name  is  on  the  bill  as  acceptor, 
will  not  be  precluded,  from  proving  the  acceptance  forged, 
by  the  circumstance  of  his  having  desired  the  person  who 
demanded  payment  of  the  bill,  to  call  again  for  payment  on 
a  future  day ;  and  he  has  therefore  been  allowed  to  prove 
fiie  acceptance  forged  by  the  drawer.  But  if  it  be  proved 
that  he  has  on  former  occasions  accepted  bills  similar  to 

(1)  Bayley  on  Bills,  219.  and  another,  MS.  case  in  the  last 

(2)  See  Gray?  Hodson  and  Pal*    ed.  of  Chitty  on  Rills,  489. 
men,  supra,  p.  23.  (4)  (4)    Sangster  v  Mazarredo  and 

(3>  iee  Treatise  on  Evidence,     others,  1  ^tarkie,  N.  P.  C.  161. 
p.  95.    Hodenpyl  v  Vingerhoed       (5)  Shirreff  v  Wilks,  1  East,  48. 


Sect.  2.]  on  Bilh  of  Exchange* 

that  which  is  the  subject  of  the  action,  and  on  which  the  Payee  ▼.  ae- 
same  drawer,  who  was  connected  with  the  defendant  in  bu-  — —  *  - 
sincss,  is  supposed  to  have  written  acceptances  in  the  de- 
fendant's name,  such  previous  conduct  explains  his  con- 
duct on  the  particular  occasions  in  question,  and  his  request 
to  the  person  demanding  payment,  to  call  again  on  a  future 
day  for  payment,  will  under  such  circumstances  be  an  adop- 
tion of  the  acceptance,  and  makes  him  liable  to  pay  the 
bill.(l) 

Where  the  bill  was  payable  a  certain  time  after  sight,  Dateofaccep- 
and  the  defendant's  signature  as  acceptor  was  proved,  but  tance- 
the  date  of  the  acceptance  over  his  name  was  in  a  differ- 
ent hand-writing,  and  an  objection  was  taken,  that  it  did 
not  appear  when  the  bill  was  accepted,  or  whether  it  was 
due  before  the  commencement  of  the  action,  Lord  Eiien- 
faorough  left  it  to  the  jury  to  presume,  in  the  absence  of  all 
proof  to  the  contrary,  that  the  date  of  the  acceptance  was 
written  with  the  privity  of  the  defendant  at  the  time  of  his 
accepting  the  bilh(2) 

If  the  acceptance  is  general,  it  will  not  be  necessary  to.  2(5 

allege  a  presentment;  and,  if  it  should  be  alleged  in  the 
declaration,  yet  it  need  not  be  proved.  But  in  the  case  of 
a  special  acceptance,  to  pay  at  a  particular  place  named 
by  the  acceptor,  there  has  been  some  difference  of  opinion, 

as  to  the  necessity  of  alleging  a  presentment  at  such  place, 

r  -*k  *k  ♦  /   \      Tk      n     ^     1 '^of  of  pre, 

in   compliance   with  the   acceptance.(a)     Ihe  Court  of  sentment. 

(1)  Barber  ▼  Gingell,  3  Esp.  N.  after  sight,  is  to  be  accepted,  it  is 

P.  C  60.  usual  for  a  clerk  to  write  upon  it 

(J)  Glossop  r  Jacob,  4  Campb.  the  word  '•  accepted,"  with  the 

227.     The  witnesses  in  this  case  date,  and  that  then  the  drawee 

stated,  that  when  a  bill  payable  subscribes  his  own  name. 


(a)  It  is  now  settled  by  a  late  decision  of  the  House  of  Lords  on  a 
writ  of  error  to  the  King's  Bench  that  such  presentment  must  be  al- 
leged and  proved.  Rowe  v  Young,  .'  Broderip  and  Bingham,  165. 
It  is  not  necessary  to  prove  notice  to  the  acceptor  of  the  non-payment 
of  a  bill  so  accepted,  in  an  action  against  him.    Smith  v  Thatcher,  4 


Of  Evidence  in  Assumpsit  [Ch.  1* 

Payee  y.  ac-     King's  Bench  has  determined,  that  such  an  acceptance 

ceptor, 

: binds  the  party  to  pay  generally  and  universally ;  that  the 

place  is  mentioned  merely  for  the  purpose  of  informing  the 
holder,  where  the  acceptor  is  to  be  found  5  and  that  there 
is  no  occasion  to  make  a  demand  at  the  particular  place, 
in  order  to  found  a  right  of  action  on  the  bill,  but  that  the 
action  itself  is  a  demand  upon  the  party  sued.(l)  The 
Court  of  Common  Pleas  support  the  contrary  doctrine,  that 
the  place  of  payment  named  in  the  acceptance  ought  to  be 
alleged.^)  Lord  Ellenborough  ruled,  in  the  case  of  Mac- 
bride  v.  Woodruffe,(3)  that  the  allegation  of  a  special  pre- 
sentment in  the  case  of  such  an  acceptance,  was  unneces- 
sary  and  need  not  be  proved.  But,  where  a  particular 
place  of  payment  is  designated,  not  only  by  the  acceptor, 
but  also  by  the  drawer,  then  it  becomes  a  term  in  the  con- 
tract between  the  parties,  and  an  averment  that  the  bill 
was  presented  for  payment  cannot  be  rejected  as  irrele- 
vant.^)^) 

(1)   Fenton  v  Goundry,  East,  by  a  memorandum  at  the  foot. 
T.  1811, 13  East,  459.    The  same  (2)  Calaghan  y  Aylett,  3  Taunt, 
point  was  so  ruled  by  the  Court  of  397.2  Campb.  549.  8.   C.   Am- 
K.  B.  in  Rowe  v  Williams,   Trin.  brose  y  Hop  wood,  2  Taunt.   61. 
T.  1816.  Holt,  N.  P.  C.  366.  by  action  against  the  drawer;  Gam- 
Lord  Mansfield,  in  Smith  v  Dela-  mon  v  Schmoll,  5  Taunt.  354. 
fontaine,  in  1785,    cited  in  the  (3)  2  Starkie,  253. 
case    of  Fenton  y  Goundry,   p.  (4)  Hodge  y  Fillis,  3  Campb. 
464.    and  cited  by  Mr.    Justice  46S.  by  Lord  Elleu  borough  ;  the 
Holroyd,  Holt,  N.  P.  C.  360.  ruled  bill  was  drawn  on   F.  and  Co. 
also    by   Lord    Ellenborough  in  Plymouth,  payable  in    London ; 
Lyon  v  Saundries,  1  Campb.  423.  and  it  was  accepted  by  F.  paya- 
and  by  Gibbs  C.  J.  in  Head  v.  ble  at  the  banker's  house  in  Lon- 
Sewell,  Holt,  N.  P.  C.  363.  And  don.     And  see  Garnett  y  Wood, 
see  supra,  p.  9.  the  case  of  a  note  cock,  1  Starkie,  475. 
made  payable  at  a  particular  place, 


Barnwell  &  Alderson,  200.  Treacher  y  Hi n ton,  ib.  413.  Nor  is  the 
want  of  such  notice  to  the  acceptor  a  defence  in  an  action  against  the 
drawer.    Edwards  v  Dick,  4  Barnwell  and  Alderson,  212. 

(a)  However  the  correct  rule  may  be,  it  is  certain  that  a  presentment 
at  the  place,  at  which  the  bill  is  drawn  or  accepted  payable,  will  be 
sufficient  to  charge  the  drawer  or  indorser.  Saunderson  and  others 
v  Judge,  2  H.  Black.  Rep.  509.    Woodbridge  and  another  v  Brighi 


Sect.  2.]  en  Bills  of  Exchange. 

If  the  plaintiff  fail  on  the  special  count,  in  consequence  Payee  v.  ac« 
of  a  variance  between  the  description  of  the  bill  in  the  - 


declaration  and  the  bill  produced,  can  he  recover  on  tho     oney  coun 


and  another,  13  Mass.* Rep.  556.  Ante  p.  9.  note.  It  is  not  neces- 
sary that  the  demand  should  be  personal,  it  being  sufficient  if  it  be 
made  at  the  house  of  the  acceptor.  Caitty  on  bills,  200.  (Am.  Ed. 
18  9.)  In  the  case  of  Wolcott  v  Van  Santvoord,  17  Johns.  Rep.  248, 
the  biU  contained  a^  direction  to  the  drawee  to  pay  at  the  bank  of 
Utica  ;  it  was  accepted,  and  in  an  action  by  the  administratrix  of  th© 
payee  against  the  acceptor,  the  declaration  was  demurred  to,  because 
it  did  not  allege  a  demand  at  the  bank  of  Utica.  The  demurrer  was 
over-ruled.  In  the  very  able  opinion  given  by  Spencer  Ch.  J.  in  that 
•ase,  the  following  observations  occur.  «*  As  between  the  payee 
and  the  drawer  or  acceptor,  the  acceptance  creates  a  debt  quasi  ex- 
contractu.  The  drawer  is  presumed  to  draw  upon  funds  in  the  hands 
of  the  drawee  ;  the  payee  is  presumed  to  have  given  a  full  value  for 
the  bill ;  and  when  the  drawee  accepts  the  bill,  he  becomes  an  im- 
mediate debtor  to  the  payee,  as  upon  a  valuable  consideration  paid  to 
the  drawer,  upon  his  funds  in  the  hands  of  the  acceptor;  It  is  true 
that  the  payee  has  his  remedy  against  the  drawer,  in  case  the  bill  be 
not  paid  pursuant  to  the  engagement  of  the  acceptor  ;  the  remedy  is 
however  concurrent  against  the  drawer,  and  the  acceptor ;  and  in 
this  respect  the  acceptor  stands  in  the  same  relation  to  the  payee  as 
the  maker  of  a  note  does  to  the  indorsee  j  and  the  drawer  is  regarded 
in  the  light  of  an  indorser  of  a  note.  By  the  act  of  acceptance,  it  not 
appearing  to  be  for  the  accommodation  or  for  the  honour  of  the  '  « 

drawer,  the  defendant  became  a  principal  and  not  a  collateral  debt* 
or.  What  thea  is  the  legal  consequence  of  not  presenting  the  bill 
at  the  time  and  place  it  was  payable  ?  If  it  was  a  condition  precedent 
to  the  liability  of  the  acceptor,  it  must  be  emphatically  so  as  regards 
the  drawer ;  and  the  result  would  be,  that  a  failure  to  present  the 
bill  at  the  time,  or  at  the  place,  would  occasion  a  total  loss  of  it  to 
the  holder  ;  for  if  it  cannot  be  recovered  in  an  action  on  the  bill  it- 
self, in  consequence  of  an  omission  to  aver  a  presentation  at  the  time 
and  place,  no  other  form  of  action  will  lie,  when  that  proof  cannot 
be  made— The  non-attendance  of  the  holder  of  the  bill  at  the  time 
and  place  of  payment  can  produce  no  worse  cpnsequences  to  him 
than  if  he  had  attended,  and  the  acceptor  had  also  been  present  and  % 
tendered  the  money,  which  the  holder  had  refused  to  accept.  Under 
such  a  state  of  facts  what  is  the  legal  consequence  ?  It  is  perfectly 
well  settled,  that  when  a  debt  or  duty  exists,  such  as  the  payment  of 
a  sum  of  money,  a  tender  of  the  money  though  it  be  refused,  does  not 
extinguish  the  debt  or  duty  :  as,  if  an  obligation  be  for  the  payment 


Of  Evidence  in  Assumpsit  [Ch.  1 . 

Payee  v.  ac-     common  count  for  money  had  and  received,  merely  on 

proving  the  bill,  without  proof  of  any  consideration?     An 

27  acceptance  is  an  appropriation  of  the  money,  specified  in 

the  instrument,  to  the  use  of  the  payee  or  holder;  it  is  in 
effect,  an  acknowledgment  by  the  acceptor,  that  he  has  re- 
ceived from  the  drawer  such  a  sum  on  account  of  the  hol- 
der ;  and  in  this  point  of  view,  it  should  seem  that  the 
payee  might  recover  on  such  general  count.(l)(a)  He 
would  not  be  entitled  to  recover,  generally  speaking,  on 
the  count  for  money  paid  to  the  use  of  the  acceptor ;  for, 

(1)  See  Bayley  on  Bills,  p.  163.     Salk.  23.  stated  in  1  Selw.  N.  P. 
and  Vere  v  Lewis,  3  T.   R.  182;    tit.  Assumpsit.  II. 
See  also  Hard's  case,  contra,  1 


of  a  less  sum,  this  being  a  duty  and  part  of  the  obligation  shall  not 
be  lost  by  tender  and  refusal,  for  if  he  pleads  a  tender,  he  shall  say 
uncore  prist — Nor  is  it  necessary,  where  a  regular  tender  has  been 
made,  and  a  refusal  to  accept  it,  for  the  plaintiff  to  make  a  special 
demand  subsequently  and  before  he  brings  his  action;  the  action  itself 
is  a  demand.  If  the  payee  or  obligee  make  a  special  demand,  after  a 
tender  and  refusal,  and  the  money  be  not  then  paid,  he  becomes  enti- 
tled to  interest  from  the  time  of  such  demand;  but  in  case  he  brings  a 
suit  before,  or  without  a  special  demand,  the  defendant  by  pleading 
his  tender,  and  bringing  the  money  into  court,  as  oids  all  damages,  as 
%  ♦  w ell  subsequent  interest  as  costs."    The  Ch.  J.  after  adverting  to  a 

different  rule  laid  down  in  one  of  the  recent  English  cases,  proceeds 
thus  : — "  From  such  a  doctrine  I  entirely  dissent,  and  must  think  that 
the  time  aud  place  of  payment  are  merely  modal,  forming  no  essentia] 
part  of  the  contract ;  that  it  is  incumbent  on  the  defendant,  whether 
the  payee  was  at  the  place  at  the  time  appointed  or  not,  to  shew  in 
his  defence,  that  he  was  there  ready  and  willing  to  pay,  and  that  the 
payee  did  not  come,  &c. ;  that  the  consequences  of  the  absence  of 
the  payee  under  such  circumstances,  unless  he  makes  a  subsequent 
special  demand,  and  there  be  then  a  refusal,  are,  merely  that  he  must 
be  content  with  receiving  the  sum  originally  payable,  and  if  he  sue, 
without  having  made  a  special  demand,  he  loses  all  claim  to  damages 
smd  costs,  and  will  himself  be  subject  to  them." 

(a)  If  a  draft  not  negotiable,  be  accepted  by  the  drawee,  with  an 
'"         agreement  to  pay  the  amount  to  any  person  to  whom  it  is  assigned ; 
the  assignee  after  notice  may  maintain  an  action  for  money  had  and 
received  against  the  acceptor.    Weston  v  Penniman,  Mason,  306. 


Of  Evidence  in  Assumpsit  [Ch.  1. 

as  Loti  Ch.  B.  Eyre  said,  in  the  case  of  Gibson  v  Mi-  Payee  v.  ac- 

net,(!)  "  the  presumption  of  evidence,  which  the  writing — 

affords,  has  tfo  application  to  the  assumpsit  for  money 
paid  by  the  payee,  or  holder  of  a*  bill,  to  the  use  of  the 
acceptor :  it  must  be  a  very  special  case,  which  will  sup- 
port such  an  assumpsit."(a) 

H.  Secondly,  of  the  action  by  the  indorsee  against  the  Action  by  in- 
acceptor.  tSSZ** 

The  title  of  the  indorsee  arises  from  the  indorsement ;  Proof  of  ac- 
the  liability  of  the  acceptor,  from  his  acceptance.  The 
acceptance,  therefore,  is  first  to  be  proved.  (2)  An  accep- 
tance on  sight  of  the  bill,  admits  the  signature  of  the  draw- 
er; but  if  it  was  made  without  sight  of  the  bill,  proof  of  the 
drawer's  signature  will  be  necessary;(3)  and  if  the  bill  is 
drawn  by  procuration,  the  acceptance  admits^the  procura- 
tion to  draw,  as  well  as  the  drawer's  hand-writing.(4) 

The  acceptance  does  not  admit  the  signaftire(i)  of  the  proof  of  in- 
dorsement; 

fl)  1  Ff.  Black.  602.    See  Is-  house  v  Parke*,  1  Campb.  If.  P. 

rael  v  Douglas,  1  H.  Bl.  242.  C.  28. 

(2;  See  Supra,  p.  23.  (4)  Robinson  v  Yarrow,7  Taunt. 

(3)  Supra,  p.  23.  and  see  tort-  455.' 


(a)  Witness  in  action  by  payee  against  acceptor.  Where  the 
drawer  of  a  bill,  at  the  time  of  drawing  it,  exhibited  to  the  payee  an 
absolute  engagement  on  the  part  of  the  drawee  to  accept  the  bill, 
and  at  the  same  time  communicated  to  him  certain  conditions  and  re* 
strictions,  to  which  the  engagement  was  subject ;  in  an  action  by  the 
payee  against  the  acceptor,  the  drawer  was  held  a  competent  witness 
to  prove  such  communication.  Storer  y  Logan  and  others,  9  Mass. 
Rep.  55%  See  further,  post  31.  The  payee,  who  !.as  been  compel- 
led  to  pay  the  bill  to  his  indorsee,  cannot  recover  the  damages  and 
costs  which  mr  paid  to  the  indorsee  under  the  special  count  on  the 
biU.  King  and  Jones  v  Philips,  Peters*  Rep.  350.  It  would  seem, 
however,  that  they  may  be  recovered  under  the  money  counts. 

(*).  Vide  4  Term  Rep.  30>  31.  post  p.  31,  in  notis. 

13 
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Indorsee  v.  ac-  indorser  :(t)  even  if  the  bill  is  payable  to  the  drawer's  or- 

ceptor.  v  .  ,  .  , 
dcr,  and  he  indorses  it,  yet  his  hand-writing,  as  indorser,  is 

not  admitted  by  the  acceptance,  although  his  hand-writing, 
as  drawer,  is  admitted.(2)  And  though  the  acceptance  ad- 
mits a  procuration  to  draw  the  bill,  yet  it  will  not  admit 
the  procuration  to  indorse.(3)  The  indorsee  will  therefore 
be  obliged  to  prove  the  indorsement  of  the  party,  who  in- 
dorsed immediately  to  him.  However,  although  the  accep- 
tance does  not  admit  the  hand-writing  of  the  indorser,  even 
though  he  also  drew  the  bill,  yet  it  has  been  held,  in  a  nisi 
prius  case,  to  operate  as  an  admission,  that  the  persons,  in 
whose  favour  the  bill  was  drawn,  and  one  of  whom  indor- 
sed it  in  the  name  of  himself  and  the  other  payees,  are 
partners  provided  this  indorsement  was  upon  the  bill  at  the 
time  of  the  acceptance ;  Lord  Ellenborough  held  in  such  a 
case,  that  the  defendant,  having  accepted  the  bill  indorsed 
by  one  for  himself  and  the  others,  could  not  afterwards  dis- 
pute the  regularity  of  the  indorsement  with  respect  to  the 
partnership.(4) 

If  there  are  several  indorsements,  the  first  indorsement 
ought  to  be  proved,(5)  and  all  the  other  indorsements, 
which  are  stated  in  the  declaration,  though  some  may  have 
been  stated  unnecessarily. (6)  However,  the  necessity  of 
proving  the  intermediate  indorsements,  stated  in  the  decla- 
ration, will  be  dispensed  with,  by  shewing  that  the  accep- 
tor, when  the  bill  became  due,  promised  to  pay,  or  offered 
to  give  the  holder  another  bill  in  lieu  of  it.(7)  If  there 
are  indorsements  on  the  bill  subsequent  to  the  indorsement 

(1)  Smith  t  Chester,  1   T.  R.  Bills,  218,  and  Ghitty  on  Bills, 

654.     Bavlcv  on  Kills,  -18.     Rob-  503.  last  ed. 

inson  v  Yarrow,  7  Taunt.  455.  1  (5)  Smith  v  Chester,  1  T.  R. 

Moore,  150,  S.  C.  654.     As  to  the  proof  of  the  in - 

(2 .   Mosanquet  v  Anderson,  6  dorsement,   see  ante,  p.  18. . 

Esp.  N.  P.  C.  43.     Macferson  v  (6)  Way  nam  v  Bend,  i  Campb. 

.  Thoytes,  Peake,  N.  P.  <  .  20.  N.  P.  C.   175.     Bosanquet  v  An- 

(3)  Robinson  v  Yarrow,7  Taunt,  derson,  6  Esp.  N.  P.  C  43. 

455.  (7)  Bosanquet  v  Anderson,  6 

(4   Jones  v  Radford,  1  Campb.  Esp.    N.  P.    C.  43.      Sidford  r 

83.  n.     But  see  ( arvick  v  Vick-  Chambers,   1   Starkie,  N.  P.  C. 

ery,  Doug.  630.  and  Hankey  v  326. 
Wilson,  Say.  223.  and  Bayley  on 
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to  the  plaintiff,  it  has  been  held,  that  the  plaintiff,  a  prior  Indorsee  v.  ac- 

indorsee,  cannot  recover  against  the  acceptor,  unless  he    ' 

prove,  that  the  bill  has  been  returned  to  him  for  payment, 
and  that  he  has  discharged  it.(l)(a) 

If  several  plaintiffs  sue  as  indorsees,  and  the  bill  is  in- 
dorsed in  blank,  it  will  not  be  necessary  for  them  to  prove 
that  they  are  in  partnership,  or  that  the  bill  was  delivered 
to  them  jointly.(2)     But  if  the  bill  is  indorsed  specially  to  29 

a  firm,  the  partnership  must  be  proved  to  consist  of  the 
parties  named  on  the  record*  (3) 

Presentment  for  payment,  in  the  case  of  a  general  ac-  presentment 
ceptance,  needs  not  be  averred;  and,  if  averred,  needs  for Pa>ment- 
not  be  proved.     If  the  acceptance  is  special,  (as  to  pay  at 
a  particular  place,)  the  Court  of  King's  Bench  have  de- 
termined, that  a  presentment  at  such  place  need  not  be 

alleged  ;(4)  and  Lord  Ellenborough  has  held,  that,  if  alle- 

■»    • 

(1)  Mendez  v  Carreroon,  1  Ld.  Starkie,  N.  P.  C.  446.  Machell 
Bftvm.  742.  v  Kin  near,  1  Starke,  499. 

(2)  Ord  v  Portal,  3  Campb.   N.         (3)  2  Campb.  240. 
P.  C.  239.     Rordasnz  v  Leach.  1        (4)  See  supra,  p  a6. 


(a)  The  indorser  of  a  bill,  who  comes  again  into  the  possession 
thereof,  is  to  be  regarded  as  the  bona  fide  holder  and  proprietor,  un- 
less the  contrary  appears,  and  may  recover  thereon,  notwithstanding" 
there  may  be  one  or  more  indorsements  in  full,  subsequent  to  the  in- 
dorsement to  him,  without  producing  any  receipt,  or  indorsement 
back  to  him,  from  either  of  such  indorsees,  and  without  striking 
their  names  from  the  bill.  Dugan  et  al.  v  The  U.  States,  3  Wheaton. 
172.  Ante  p.  12  in  notis.  In  that  case  it  was  discussed  whether  a 
person  for  whose  benefit  a  note  was  indorsed  to  another  as  his  agent 
or  trustee,  could  maintain  a  suit  upon  it  in  his  own  name  ;  and  al- 
though the  point  was  not  decided  as  regards  private  persons,  yet  it 
was  held  that  the  United  States  might  bring  a  suit  in  their  own  names 
on  a  bill  indorsed  to  their  agent.  It  has  been  held  that  where  the 
drawer  takes  up  a  bill  after  non-payment  by  the  acceptor,  and  trans- 
fers it  to  a  third  person,  the  latter  cannot  maintain  an  action  upon  it 
against  the  acceptor.    Beck  v  Robley,  1  H.  Black.  Hep.  89.  n.  a. 
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indorsee  t.  *c-  ged,  it  need  not  be  proved.  However,  there  i§  still  soma 
: difference  of  opinion  upon  this  8ubject»(a) 

Variance  as  to  A  variance  between  the  allegation  and  the  proof,  as  to 
renting  orPin"  ^c  **me  °^  presentment,  or  of  making  the  indorsement,  i* 
doraing.-  not  material.     If  a  bill  of  exchange  is  payable  at  a  certain 

time  after  sight,  and  the  declaration  allege  a  presentment, 
it  will  be  sufficient  to  prove  a  presentment  subsequent  to 
that  alleged:  as,  where  a  bill  was  drawn  op  the  11th  of 
August,  payable  60  days  after  sight,  and  the  declaration  al- 
leged a  presentment  and  acceptance  on  the  day  of  the 
date,  and  a  presentment  when  the  bill  became  due  and 
payable ;  but  in  fact  the  bill  had  been  presented  for  ac- 
ceptance, and  accepted  on  the  19th  of  September,  and 
presented  for  payment  on  the  11th  of  November:  Lord 
EJlenborough  held,  that  the  proof  was  sufficient,  as  the  bill 
had  been  presented  for  payment  after  the  time  when  it 
became  due,  according  to  the  terms  of  the  bill  and  the 
date  of  presentment  for  acceptance.(l)    So,  with  respect 

(1>  Forman  r  Jacob,  1  Starkte,  Pigott;  1  Ld.  Raym.  364.  but  fhia 
N.  1'.  C.  46.  See  a  dictum  by  dictum  had  been  before  doubted* 
Lord  Holt,  contra,  in  Jackson  ▼    See  Bay  ley  on  Bills,  p.  13 1. 


(a)  Where  a  bill  was  drawn  on  a  person  at  Liverpool,  payable  in 
London,  and  was  duly  presented  at  Liverpool,  and  protested  for  non- 
acceptance,  and  afterwards  protested  for  non-payment  at  Liverpool, 
where  the  drawee  resided,  it  was  held  that  the  protest  for  non-pay- 
ment at  Liverpool  was  sufficient,  as  no  place  of  payment  was  des- 
ignated in  London,  and  that  the  holder  might,  at  his  election, 
cause  the  bill  to  be  protested  for  non-payment  in  London*  or  at  the 
place  where  the  drawee  resided.  M*»ob  &ud  smedcs  v  Franklin,  S 
Johns.  Hep,  ^02.  So,  in  an  action  on  a  similar  bill,  the  declaration 
stated  "  that  the  bill  not  being  paid,  and  the  holders  not  knowing 
where  to  present  the  same  for  payment  in  London,  caused  the  same 
to  he  protested ;"  and  on  demurrer,  it  was  held  that  the  protest  for 
non-payment  was  sufficient,  and  where  no  place  of  payment,  in  Lon- 
don, was  specified  in  the  bill,  the  holder  was  not  bound  to  make  any 
inquiry  after  the  drawee  there.  Boot  fc  Bentley  T  Franklin,  3  Johmv 
Bep.  207, 


•   _ 
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to  a  variance  between  the  proof  and  the  allegation,  as  to  Indorsee  ▼.*© 
the  time  of  making  an  indorsement,  it  ia  not  material,  that  cep  **'    ■   ■■ 
an  indorsement  is  stated  to  have  been  made  before  the  bill 
became  due,  bat  proved  to  have  been  made  afterwards.(l) 

One  other  instance  of  variance,  which  occurred  in  the  30 

above  cited  case  of  Formaa  v  Jacob,(2)  may  here  be  men-  v*"*nce  in 
tioned.  In  that  case,  Lord  Ellenborough  held,  that  a  va-  dorser. 
nance  between  the  real  name  of  an  indorser,  (which  was 
the  name  on  the  bill,)  and  the  name  alleged  in  the  decla- 
ration, was  immaterial:  u whether  the  name  on  the  bill  be 
the  party's  false  or  true  name  is  immaterial,  if  it  be  bis 
game  of  trade ;  the  only  question  is,  as  to  the  identity  of 
the  person," 

An  acceptance  is  evidence  of  money  had  and  received  Money  cants, 
by  the  acceptor  to  the  use  of  the  holder ;( 3)  it  is  an  ap- 
propriation of  so  much  money  to  be  -paid  to  the  person 
who  should  become  the  holder  of  the  bill. (4)  If  the  in- 
dorsee, therefore,  fail  on  the  special  count,  in  consequence 
of  a  material  variance,  he  may  recover  on  this  money 
count,  without  proof  of  a  consideration  passing  between 
him  and  the  acceptor.  But,  (as  Ch.  J.  Eyre  said,  in  (he 
case  of  Gibson  v.  Mtfiet,)(5)  when  the  bill  is  offered  as 
evidence  of  the  general  doty  to  pay,  it  is  but  evidence ; 
and  any  of  the  presumptions,  which  the  writing  aiibrds, 
may  be  contradicted  by  other  evidence;  and  from  the 
whole  of  the  evidence  the  jury  must  draw  the  conclusion 
of  fact,  whether  so  much  money  was  lent,  or  so  much  had 
and  received.  In  the  case,  therefore,  of  Bennett  v.  Whit* 
well,(6)  where   the  bill  was  incorrectly  stated,  and  the 

(1)  Young  v  Wright,  1  Campb.  ter  v  Miller,  4  T.  R.  339.    Israel 

N.  P. < .  1..9.  ▼  Douglas,  1  H.  Bl.  242.  Whith- 

(2  Ante,  p.    9.    2)  erthe  bill  is  evidrnce  of  money 

(3>  Bayley  on  Bills,  164.  High-  paid  by  the  holdeT  to  the   use  of 

more  v  Primrose,  S  Maule  &  Sehr.  the  acceptor,  see  ante,  p.  27,  and 

65.  ante.  p.  27.  1  H.  Bl.  602. 

<4)  Lord  Kenyon,  in  Tatlock  t  (5)  1  H.  Bl.  602. 

Harris,  3  T.  R.   182.     And  see  (6)  3  Bos  fc  Pull.  559.  and  see 

Vere  v  Lewis,  3  T.  B.  1*2.    Mas*  Israel  t  Douglas,  1  H.  Bl.  239. 
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indorsee  v.  ac-  plaintiff  was  consequently  obliged  to  resort  to  the  money 
'  ■  counts,  the  evidence  was,  that  when  the  defendant  accep- 
ted the  bill,  (which  was  for  30/.,)  he  said,  that,  though  the 
drawer  had  not  remitted  to  him,  he  expected  that  he 
would,  and  that,  as  he  had  a  bill  of  his  for  80/.  which 
would  be  paid,  he  would  take  all  risks  upon  himself;  the 
Court  said,  that  if  that  bill  was  paid,  the  action  for  money 
had  and  received  would  be  maintainable,  on  the  ground  of 
«j  the  defendant's  specific  appropriation  of  that  money  to  the 
payment  of  the  plaintiff's  demand ;  but  that,  as  the  decla- 
ration was  upon  the  bill  for  30/.  it  was  a  surprise  upon  the 
defendant  to  call  for  proof  of  the  non-payment  of  the 
other  bill ;  and  therefore  it  would  be  too  much  to  presume 
payment  of  that  bill* 

Competency  of      The  drawer  is  not  a  competent  witness  for  the  acceptor 
witness.  cf  an  accommodation  bill,  to  prove  that  the  holder  re- 

ceived the  bill  on* an  usurious  consideration;  for  he  is 
bound  to  indemnify  the  acceptor  against  the  consequences 
of  an  acceptance  made  for  his  accommodation,  and  will 
be  liable  to  the  acceptor,  not  only  for  the  principal  sum, 
but  also  for  all  the  costs(a)  with  which  he  may  be  charged 
in  this  actional )  The  drawer  is  a  competent  witness  for 
the  plaintiff,  to  prove  the  hand-writing  of  the  acceptor, 
although  forgery  of  the  defendant's  name  is  imputed  to  the 
witness  ;(2)  or  to  prove,  for  the  defendant,  that  the  bill  has 
been  paid.(3)(6) 

(1)  Jones  v  Brooke,  4  Taunt.  (2)    Dickinson  v  Prentice,    4 

464.  Treatise  on  Evidence,  p.  59.  Esp.  N.  P.  C.  32. 

See  Brard  v  Ackerman,  5  Esp.  N.  (3)  Humphrey  v  Moxon,  Peake, 

P.  C.  119.  N.  P.  C.  52. 


(a)  That  liability  for  costs  disqualifies  a  witness,  although  in  other 
respects  standing*  indifferent  between  the  parties.  See  Hubbly  r 
Brown  and  Nichols,  16  Johns.  Rep.  70.  Shaw  v  Wallis,  2  Yeates' 
Rep.  17. 

(6)  Vide  ante,  p.  27,  note.  As  to  the  defence.  A  bill  of  exchange 
was  drawn,  payable  to  H.  Davis,  or  order,  to  whom  it  was  enclosed 
by  mail,  but  got  into  the  possession  of  etnoiltcr  H.  Davis,  who  procu- 
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III.  Thirdly,  of  the  action  by  the  drawer  against  the  ac-  Action  by 

.  drawer  against 

Ceptor.  acceptor. 

The  drawer,  when  he  takes  up  the  bill  after  its  negoti- 
ation, is  referred  back  to  his  original  contract  with  the  ac- 
ceptor; the  acceptor  is  discharged  with  respect  to  the 
drawer,  until  the  bill  returns  to  the  drawer;  but  when  that 
happens,  the  right  of  the  drawer  revives,  and  the  bill, 
which  is  the  evidence  of  the  contract  of  the  acceptor, 
proves  that  his  undertaking  was  to  pay  a  certain  sum  of 
money  at  a  fixed  time.(l) 

• 

The  declaration,  in  an  action  by  the  drawer  against  the 
acceptor,  states  the  substance  of  the  bill,  the  acceptance 
by  the  defendant,  the  presentment  to  him  for  payment,  and 
his  refusal  to  pay  the  money  specified ;  and  then  avers, 
that  the  bill  was  returned  to  the  plaintiff,  and  that  he,  as 
drawer,  was  obliged  to  pay.  The  acceptance,  therefore, 
the  presentment  for  payment,  the  dishonour  of  the  bill, 
and  the  payment  of  the  bill  by  the  plaintiff,  are  to  be  pro- 
ved at  the  trial. 

The  proof  of  acceptance  has  been  already  considered.  Proof  of  accep 
(2)     The  acceptance  is  evidence  that  the  acceptor  re- tance< 
ceived  value  from  the  drawer,  who  will  not  be  obliged  in 
the  first  instance  to  prove,  that  he  had  effects  in  the  ac- 

(1)  Lawrence  J.  in  Cowley  v        (2)  Supra,  p.  23. 
Dunlop,  7  T.  H.  572. 


red  it  to  be  accepted  by  tbe  defendant,  and  then  indorsed  it  to  the 
plaintiff.  On  the  trial  the  acceptance  was  proved,  and  the  indorse- 
ment of  Davis.  The  defendant  offered  to  prove  that  another  Davis 
was  the  real  payee,  which  evidence  being  rejected,  was,  in  a  motion 
for  a  new  trial,  held  admissible  by  Ashhurst,  Duller  and  Grose,  jus- 
tices, against  Lord  Kenyon,  C.  J.,  principally  on  the  ground  that  it  is 
incumbent  on  the  plaintiff  to  prove  the  indorsement  of  the  person  to 
whom  the  bill  is  really  payable,  and  that  this  bill  was  not  indorsed  by 
the  tame  H.  Davis  to  whom  it  was  made  payable.  Mead  v  Young,  4 
Tcm  Rep.  23.    1  Yeatcs'  Rep.  94. 
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Drawee  r.  ac-  ceptor's  hands ;  but  if  this  is  the  ground  of  defence,  th< 
— — : burthen  of  proof  will  be  on  the  defendant. 

proof  of  pre-        The  facts  of  presentment  for  payment,  and  the  accep- 

EKEi.""1  tor'8  Fefosa,»  are  be8t  Proved  by  the  person  who  actually 

presented^  1)  It  has  been  before  observed,  that  a  pro- 
mise to  pay,  made  by  the  defendant,  or  any  other  admis- 
sion of  his  liability  on  the  biH,  will  dispense  with  the  proof 
of  these  facts.  (2) 

Proof  of  pay-       The  payment  of  the  money,  mentioned  in  the  bill*  may 
ment  by  plain-  ^  prove(j  by  the  payee  or  indorsee,  who  returned  the 

bill.  A  general  receipt  on  the  hack  of  the  bill  is  not  of 
itself  evidence  of  the  payment  by  the  drawer,  though  he 
produces  the  bill  ;(3)  for  it  may  be,  that  the  drawer  and 
acceptor  have  settled  their  accounts,  and  on  such  settle- 
ment the  bill  may  have  been  delivered  up ;  the  receipt* 
therefore,  requires  some  explanation,  before  it  can  be  ad- 
mitted as  evidence  of  payment  by  the  drawer  on  the  re- 
turn of  the  bill* 

Money  counti.  If  the  drawer  should,  in  consequence  of  a  material  va- 
riance, fail  on  the  special  count,  it  seems  doubtful,  whether 
he  can  recover  on  the  common  count  for  money  had  and 
received,  without  proof  of  a  consideration  passing  between- 
the  parties. (4)  If  indeed  the  bill  is  drawn  payable  to  the 
order  of  the  drawer,  so  that  the  drawer  is  also  the  payee, 
and  there  are  only  two  parties  to  the  instrument,  the  case 
33  is  the  same  as  between  the  indorsee  and  maker  of  a  note; 

and  the  plaintiff  may  perhaps  be  allowed  to  recover  on  the 
count  for  money  had  and  received.(5) 

The  drawer  of  a  bill,  payable  ta  a  third  person,  cannot 
recover  upon  the  count  for  money  paid  to  the  acceptor's 
use,  without  proof  of  a  consideration  between  him  and  the 

(1)  Supra,  p.  18.  26.  3  Campb.  101.  Scholey v  Walsby, 

(2)  Supra,  p.  21.  Peake,  N.  P:  C.  24. 

(3)  Scholey  v  Walsby,  Peake,  5)  Thompson  T  Morgan,  3 
N.  P.  C.  24.  Campb.  101. 

(4)  See  Thompson  v  Morgan, 
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acceptor.     In  the  case  of  Cowley  v.  Dunlop,(l)  Mr.  Jus-  »i*wee  v.  a<s* 

tice  Lawrence,  with  reference  to  such  a  case,  said,  "  In  - — - • 

short,  the  question  comes  to  thi9,  whether  the  drawer  of  a 
bill  of  exchange,  who  is  obliged  to  take  it  up  after  having 
negotiated  it,  is  not  confined  to  his  action  on  the  bill  to  re- 
cover against  the  acceptor  ?  And  it  seems  to  me  that  he  is, 
for  I  see  no  reason  to  raise  an  implied  assumpsit  as  for 
money  paid  by  the  drawer  for  the  acceptor,  when  the  con- 
tract, arising  out  of  the  bill,  and  the  custom  are  fully  suffix 
crertt  to  enable  him  to  recover  what  he  may  be  obliged  to 
(pay  on  the  acceptor's  refusal. "(d) 

IV.  Fourthly,  of  the  action  by  the  payee  against  the  Action  by 
drawer.  $•*••  •*•*»* 

drawer. 

The  situation,  in  which  the  several  parties  i6  a  bill  of  situation  of 
exchange  stand  towards  each  other,  has  been  concisely  Parties' 
described  by  Lord  Mansfield  in  the  following  terms:(l)  "A 
bill  of  exchange  is  an  order  or  command  to  the  drawee, 
who  has,  or  is  supposed  to  have,  effects  of  the  drafrfcr  in 
his  hands  to  pay.  When  the  drawee  has  accepted,  he  is 
the  original  debtor;  and  due  diligence  must  be  used  in  ap- 
plying to  hitn.  The  drawer  is  oraly  liable  in  default  of 
payment  by  the  acceptor,  due  diligence  having  been  used; 
and  therefore,  if  the  acceptor  is  not  called  upon  within  a 
reasonable  time  after  the  bill  is  payable,  and  happens  to 
break,  the  drawer  is  not  liable  at  all."(A) 

(1)  7  T.  R.  572.  (t)  Hevlyn  v  Adamson,  1  nurr.674. 


(cr)  Vide  Riggs  v  Lindsay,  7  Cranch,  500.  When  and  how  the  ac- 
ceptor may  maintain  an  action  against  the  drawer,  vicje  Parker  v 
United  States,  Peters'  Rep.  262. 

(6)  Vide  7  Term  Rep.  577.  The  neglect  of  the  payee  or  holder, 
not  only  deprives  him  of  his  remedy  on  the  bill,  but  may  frequently 
prevent  his  recurring  to  the  original  consideration,  (bitty  on  Bill?, 
(Am.  ed.  1809.)  88.  195,  196.  Popley  v  Ashley,  6  Mod.  147.  As 
to  a  bill  or  check,  in  which  the  drawee's  name  is  not  mentioned,  sc« 

14 
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Payee  y.  The  payee  may  sue  the  drawer  in  consequence  of  th« 

— drawee's  refusal  to  accept,  or  in  consequence  of  his  refu- 

t     sal  to  pay  after  acceptance.     The  action  for  non-accep- 
tance may  be  brought  immediately  on  the  refusal,  to  ac- 
cept, though  before  the  expiration  of  the  time  limited  for 
payment;(a)  the  undertaking  of  the  drawer,  that  the  drawee 
34  should  give  him  credit,  not  being  performed.     In  the  first 

case,  the  declaration,  after  commencing  in  the  usual  man- 
ner with  stating  the  suhstance  of  the  bill,  alleges,  that  the 
bill  was  presented  to  the  drawee  for  his  acceptance,  and 
that  he  refused  to  accept  or  pay  the  money  specified,  of 
which  refusal  the  defendant  had  notice.(6)     The  points, . 


Ball  v  Allen,  15  Mass.  Rep.  43:1.  It  would  seem  from  the  opinion  of 
the  court,  that  they  considered  that  no  action  could  be  maintained 
upon  such  a  paper  against  the  drawer.  Of  this  there  can  be  no  doubt; 
for  how  can  the  payee  resoit  to  the  drawer,  until  refusal  by  the 
drawee  ?  and  here  there  is  no  drawee.  He  must  therefore  resort  to* 
the  original  consideration. 

(ff)  So,  if  the  declaration  state  the  non-acceptance,  and  afterwards 
the  non-payment  of  the  bill,  the  latter  may  be  rejected  as  surplus- 
age. Mason  and  Smedes  v  Franklin,  3  Johns.  Rep.  202.  So,  a  bill 
having  been  protested  for  non-acceptance,  and  due  notice  given,  was 
not  presented  for  payment  until  four  days  had  expired,  judgment 
was  given  for  the  plaintiff,  and  the  court  held  that  the  plaintiff's  right 
of  action  on  the  protests  for  non-acceptance  was  not  merely  inchoate, 
but  complete  and  perfect.  Welden  and  Furniss  v  Buck,  4  Johns. 
144.  It  has  been  attempted  to  distinguish  between  the  case  of  a  draw- 
er and  an  indorser,  but  the  rule  has  been  decided  to  apply  as  well  to 
one  as  the  other.  See  further,  Ballingalls  v  Gloster,  3  East's  Rep. 
481.  S.  C.  4  Esp.  Rep.  26«.  Chitty  on  Bills,  220.  Hull.  N.  P. 
269.  M'Carty  v  Barrow,  Str.  949.  S.  C.  3  Wils.  17.  Sterry  v 
Robinson,  1  Day's  Rep.  11.  Milford  v  Mayor,  1  Doug.  54.  Lenox 
v  Cook,  8  Mass.  Rep.  460.  Miller  v  Hackley,  5  Johns.  Rep.  384. 
Trim  *  Le  Gaux,  1  Yeates'  Rep.  204.  Robinson  v  Ames,  20  Johns. 
Rep.  146. 

(6)  It  seems  that  under  an  averment  of  notice,  evidence  cannot  be 
given  of  due  diligence  having  ineffectually  been  used  by  the  bolder, 
to  give  the  notice ;  but  the  use  of  due  diligence  should  be  averred  in 
the  declaration,  instead  of  an  averment  of  notice  being  in  fact  given. 
6  Mass.  Rep.  388.  As  to  promise  to  pay  being  evidence  of  notice* 
vide  post,  38.  in  notis. 
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therefore,  to  be  proved  at  the  trial,  are  the  signature  of  the  *£**- 
defendant  as  drawer,  the  presentment,  the  refusal  to  ac-  ' 

cept,  and  the  subsequent  notice  to  the  defendant. 

In  the  case-of  an  action  by  the  payee  against  the  draw- 
er, iu  consequence  of  the  drawee's  refusal  to  pay,  the  dec- 
laration varies  from  that  in  the  former  case,  in  omitting 
the  allegation  of  a  presentment  for  acceptance,  and  aver- 
ring that  the  bill,  when  it  became  due  and  payable,  was 
presented  for  payment  and  payment  refused.  The  facts, 
therefore,  to  be  proved  in  support  of  this  action,  are  the 
drawer's  signature,  the  presentment  to  the  drawee  for  pay- 
ment, his  refusal  to  pay,  and  notice  to  the  defendant  of 
such  dishonour.  And  if  the  declaration  allege  an  accep- 
tance by  the  drawee,  (although  such  an  averment  is  unne- 
cessary; except  in  the  case  of  bills  payable  within  a  lim- 
ited time  after  sight,)(l)  the  acceptance  must  be  pro* 
ved.(2)(«) 

As  to  the  first  point,  of  the  drawer's  signature,  enough  Proof  of  draw- 
has  been  already  said,  in  treating  of  the  action  on  a  prom-  and  of  present 
issory  note  by  the  payee  against  the  maker.(3)     With  re9-  ment. 
pect  to  the  presentment,  the  plaintiff  ought  to  shew  that 
he  presented  the  bill  in  proper  t\me,(b)  at  a  seasonable 

(1)  Raylcy  on  Rills,  p.  100.  see  ante,  p.  ?3. 

(2;  Jones  v  Morgan,  2  Campb.         (3;  bee  ante,  p.  6. 
474.     As  to  proof  of  acceptance, 


(a)  It  has  been  held  that  a  promise  by  the  indorser  or  drawer  of  a 
bill  whicU  has  been  accepted  and  dishonoured  for  non-payment,  is 
a  sufficient  admission  of  the  acceptance.  Jones  v  Morgan,  2  Campb. 
474. 

(b)  Where  the  bill  has  been  accepted  payable  at  a  fixed  time  after 
sight,  or  after  date,  presentment  for  payment  must  be  made  at  the 
same  time  as  in  the  case  of  a  promissory  note.  Ante  p  19,  in  notis. 
That  is  on  the  last  day  of  grace,  unless  when  the  last  day  falls  on 
Sunday;  and  a  demand  previously  made  is  insufficient.  Wiffen  v  Rob- 
erta, Esp.  Rep.  261.  Jackson  v  Richards,  2  Caines*  Rep.  343.  Mitch- 
ell v  Dcgrand,  Mason,   176.    Bussing  v  Lettering,  6  Wheaton,  102, 
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Payee  v,         hour,(a)  at  the  place  where  the  hill  was  payable ;( \) (6) 

(1">  As  to  proof  of  presentment,    to  pay  at  a  specific  place,sec  ante* 
sec  ante,  p, ;  .  18.  Bayley  on  Pills,     p,  ^6. 
p.  94,  95. ;  and  as  to  acceptance 


Lindenfcerger  v  Beall,  ib.  104-  But  a  bill  payable  at  sight,  roust  be 
presented  to  the  drawee  as  soon  as  can  conveniently  be  done,  taking 
into  view  all  the  circumstances  of  the  holder  and  the  drawee.  13  Mass. 
ftep.  137.  So,  the  holder  of  a  check  is  bound  to  use  due  diligence 
in  obtaining"  the  money  of  the  bank,  and  must  present  it  and  demand 
payment  within  a  reasonable  time  :  and  where  a  check  was  dated  the 
12th  April,  1796,  which  was  ne*er  presented  to  the  bank  for  payment* 
but  a  suit  was  brought  about  four  years  after  against  the  drawer,  it 
was  held  that  the  plaintiff  was  not  entitled  to  recover.  Cruger  ▼ 
Armstrong  aadBamwaB,  3  Johns.  Cas.  5.  But  where  a  check  was 
drawn  in  March,  1800,  and  was  not  presented  until  October  following ; 
and  the  drawer  after  the  date  of  the  check  had  drawn  large  sums, 
from  the  bank,  and  payment  was  refused  because  the  drawer  had  no 
money  when  the  check  was  presented,  it  was  held  that  the  drawer 
was  liable,  notwithstanding*  the  delay  in  presenting,  as  it  did  not  ap- 
pear that  he  had  sustained  any  damages  by  the  delay.  Conroy  v  War- 
ren, 3  Johns.  Cas.  259.  It  hat  is  reasonable  time  appears  to  be  a 
question  of  law  to  be  decided  according  to  the  circumstances  of  each 
case;  3  Johns.  Cas.  262.  Checks  are  now  considered  as  substantially 
the  same  as  inland  hills.  3  Johns.  Cas.  7,  8,  9.  264.  Vide  also  Jol- 
ifle  v  iiiggins,  6  Mumford's  Rep.  3. 

(a)  Where  a  bill  is  accepted  payable  at  a  banker's, the  party  taking 
•such  special  acceptance,  which  he  is  notbouad  to  do,  thereby  impli- 
edly agrees  to  present  it  for  payment  within  the  usual  banking  hours, 
at  the  place  where  it  is  made  payable;  and  if  he  present  it  after  such 
hours,  without  effect,  it  is  no  evidence  of  the  dishonour  of  the  bill  so. 
as  to  charge  the  drawer;  at  least,  as  Lord  Ellenborough  says,  not 
without  going  a  step  further,  and  presenting  it  for  payment  to  tha 
party  himself.  Parker  v  Gordon,  7  East's  Bep.  385.  Vide  4  Term 
Hep.  171.  A  presentment  for  payment  of  a  bill  payable  on  a  day 
certain  should  in  all  cases  be  made  within  a  reasonable  time  before  the 
expiration  of  the  day  when  it  is  due.  Chitty  on  Bills,  part  1,  ch.  6, 
sect.  1. 

(b)  The  demand  may  be  made  either  at  the  plncc  where  it  is  ac- 
cepted payable,  or  of  the  acceptor  personally.  Ante  p.  9,  in  notjs. 
Saunderson  and  others  v  Judge,  2  H.  Black.  Rep.  539.  Com.  Dig. 
Merchant  F.  7.  So,  if  a  bill  or  note  is  drawn  payable  at  the  house  of 
a  third  person,  a  refusal  by  such  person  is  good  evidence  of  non-pay- 
ment, though  he  is  no  party  to  the  instrument.  Stedman  v  GoqcIi, 
lisp.  Rep.  3. 
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nad  the  bankruptcy  or  known  insolvency  of  the  drawee  is  Payee  v. 

not  an  excuse(a)  for  neglecting  to  make  a  presentment^  1)  drawer- 

If  the  bill  is  presented  before  it  becomes  due,  and  the 
drawee  on  such  presentment  informs  the  holder  that  hie 
had  then  no  effects  in  his  hands,  adding,  that  the  bill  was  ~r 

not  due,  and  that  the  drawer  would  probably  provide  ef- 
fects by  the  time,  this  will  not  dispense  with  the  necessity 
of  proving  a  regular  presentment ;  for  although  it  may  not 
be  likely  that  the  drawee  would  accept  the  bill,  yet  it  is 
possible  that  he  might  change  his  mind. 

A  presentment  for  acceptance  is  not  necessary,  except  Non-accept- 
upon  bills  payable  within  a  limited  time  after  sight  ;(2)  but  ance  0P  non"  . 
if  it  is  made,  however  unnecessarily,  the  payee  must  give  notice  thereof, 
notice  of  his  failure  to  procure  au  acceptance. (3)     The 
refusal  to  accept,  or  to  pay,  is  to  be  proved  by  the  person 
vrho  presented  for  acceptance  or  payment ;  and  proof  of 
the  notice  of  refusal  will  vary  with  the  mode  in  which  the 
notice  was  given. (4)     The  notice  of  such  refusal  must  be 
reasonable  ;(fc)  and  the  question,  whether  it  is  seasonable, 

(l)Esd*ilev?owerby,  11  East,  Goodal  v  Doltey,  1T.II.    712. 

114.    Bowes  v  l.'owe,  5  Taunt. oG,  iiayley  on  Rill*.  115. 

(2)  Baylev  on  Pills,  p.  ;00.  (4)  See  ante,  p.  19. 

(3)  Blesard  v  llirst,5  iiurr  2670. 


(a)  Vide  ante,  p.  51,  in  notis.  Fb,  the  death  of  the  drawee  or  ac- 
ecptor  will  not  excuse  the  neglect  to  make  presentment,  but  it  should 
be  made  to  his  personal  representatire;  and  in  case  there  be  no  exec- 
utor or  administrator,  then  at  the  house  of  the  deceased.  Chitty  on 
Bills,  part  1,  cb.  5,  sect.  1.  ch.  6,  sect.  1. 

(&)  Vide  3  Bos.  &  Pull.  601.  Stanton  a»d  another  v  Blossom  and 
another,  14  Mass.  Rep.  116.  It  is  sufficient  if  the  notice  be  left  with 
a  person  at  the  house  of  the  party  to  be  affected  by  it.  Esp.  Rep,  5. 
Cromwell  et  sit.  v  Hynson,  Esp.  Rep.  511.  A  bill  was  drawn  on, 
and  accepted  by  persons  resident  m  New-York  :  the  prevalence  of  a 
malignant  fever  irr  the  city  of  New- York  was  held  a  sufficient  excuse 
for  not  giving  notice  until  November  of  a  protest  of  non-payment 
made  in  September.  Tunno  and  Cox  v  Laguc,  2  Johns.  Cae.  1.  If 
the  party  die  before  the  bill  or  note  become  due,  notice  should  be 
given  to  Iris  executor  or  administrator,  if  one  has  been  appointed  and 
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drawer*"  is  a  <Iue9tion  of  Jaw  to  *>e  determined  by  the  court,  upon 

'  the  facts  ascertained  by  the  jury.(a)     The  result  of  the 

several  decisions,  as  to  the  proper  time  of  giving  the  no- 
tice, is  laid  down  as  follows  :(6)(1)  "  Thegcneral  rule  seems 
to  be,  with  respect  to  persons  living  in  the  same  town, 
where  the  presentment  was  made,  that  the  notice  shall  be 
given  by  the  next  day ;  and  with  regard  to  such  as  live  in 
different  places,(c)  that  it  shall  be  sent  by  the  next  post. 
But  if  in  any  particular  place  the  post  should  go  out  so 
early  after  the  receipt  of  the  intelligence,  that  it  would  be 
inconvenient  to  require  a  strict  adherence  to  the  general 
rule,  then  with  respect  to  a  place  so  circumstanced,  it 
would  not  be  reasonable  to  require  the  notice  to  be  sent 
till  the  second  post."  Sending  notice  by  the  post  is  sufli- 
cient,(rf)  though  it  may  not  appear  to  have  been  ever  re- 

(1)  By  Laurence  J.  in  Darbi-  day  that  the  payment   is  refus- 

shire  v  Parker,  6  East,  10.  Lang-  ed.(6)     lurbndge  v  Manners,  3 

dale  v  Trimmer,  15  East,   291.  Campb.   193.     See   the  rule  cor- 

The  holder  may  of  course,  give  recti y  and  plainly  stated  in  2  Barn, 

noticeof  the  dishonour.on  the  same  and  Aid.  500. 


1  qualified  himself  to  act ;  otherwise,  it  may  be  left  at  the  dwelling, 
house  of  the  deceased.  Merchant's  Bank  v  Birch  and  De  Witt,  17 
Johns.  Rep.  25.  When  the  holder  and  indorser  both  resided  in  the 
same  city,  proof  of  notice  to  the  indorser  within  three  days  after  ad- 
r'.ce  of  the  dishonour  of  the  biU,  was  held  not  to  be  sufficient.  Bry- 
den  v  Bryden,  11  Johns.  Rep.  187. 

(a)  Ace.  Bryden  v  Bryden,  11  Johns.  Rep.  187. 

(b)  Vide  ante,  p.  18,  in  notis. 

(c)  If  the  parties  reside  in  the  same  place,  notice  sent  by  the  post 
is  insufficient,  16  Johns.  Rep.  152. 

(d)  Vide  Parker  ▼  Gordon,  7  East's  Rep.  385.  3  Bos.  &  Pull. 
602.  A  bill  was  drawn  and  dated  at  New-York,  on  persons  residing 
there,  who  accepted  it.  The  drawers  in  fact  resided  at  Petersburg!* 
in  Virginia.  The  bill  being  protested  for  non-payment,  on  the  same 
or  next  day,  two  letters  were  put  in  the  post  office,  giving  notice  to 
the  drawers  one  directed  to  New-York,  and  the  other  to  Norfolk,  the 
supposed  place  of  their  residence.  It  was  held,  that  as  it  did  not 
appear  that  the  holder  knew  where  the  drawers  lived,  and  on  diligent 
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ceived.(l)     If  there  is  no  post,  it  will  be  sufficient  to  send  Payee  v. 

drawer. 

notice  by  the  ordinary  mode  of  conveyance ;  as,  in  the 


case  of  a  foreign  bill,  to  send  by  the  first  regular  ship  bound  3$ 

for  the  place,  to  which  the  notice  is  to  be  directed.(2) 
The  proof  of  the  notice  of  dishonour(a)  has  been  before 
considered.(3) 

(1)  As  to  the  mode  of  giving        (2)  Muiltnan  v  D'Eguino»  211. 
notice  by  the  post,  or  otherwise,     Bl.  56^. 
see  ante,  p.  19.  (3)  Ante,  p.  19.  21. 


inquiry  having  been  made  for  their  residence,  the  information  was 
that  they  resided  at  Norfolk,  he  bad  used  due  diligence,  and  that  the 
notice  was  sufficient.  Chapman  v  Lipscombe  and  Powel,  1  Johns. 
Kep.  294.  Vide  ante,  p.  19,  20,  in  notis.  Reid  v  Payne,  16  Johns. 
Rep.  218.  80  if  the  notice  is  directed  to  the  post-office,  to  which 
the  party  usually  resorts  for  his  letters,  although  in  a  different  town 
from  that  in  which  he  resides  ;  and  where  there  is  also  a  post-office, 
the  notice  will  be  sufficient.  Ibid.  A  bill  of  exchange  drawn  at  New- 
York  on  persons  in  Baltimore,  was  protested  for  non-acceptance  and 
a  notary  testified,  that  it  was  usual  for  him,  in  all  cases  of  a  protest 
of  bills,  where  the  indorsers  or  drawers  lived  at  a  distance,  to  send  a 
written  notice  of  the  dishonour  of  the  bill,  by  post,  on  the  evening 
of  the  same  day,  to  the  indorser  or  drawer,  and  that  he  believed  he 
had  sent  such  a  notice,  in  that  way,  to  the  indorsers  in  the  present 
case,  who  resided  at  New-York  ;  this  was  held  to  be  sufficient  evi- 
dence in  the  first  instance,  to  support  the  averment  of  due  notice  of 
the  dishonour  of  the  bill.  Mi;ler  v  Hackley,  5  Johns.  Rep.  375. 
VI  here  there  is  no  post  by  which  the  notice  can  be  transmitted,  it  is 
sufficient  to  send  it  by  the  first  regular  conveyance.  Muilman  v  D'- 
Eguino,  2  H.  Black.  Rep.  565.  6  East's  Rep.  7.  18  Johns.  Rep. 
240,241.  Bussing  v  Lenering,  6YVheaton,  102.  Lindenberger  et 
al.  v  Beall,  6  Wheaton,  104.     20  Johns.  Rep.  146. 

{a)  v  here  the  bill  has  been  sent  to  an  agent  to  procure  acceptance 
or  payment,  it  is  not  necessary  that  he  should  give  notice  of  its  dis- 
honour, but  the  rule  is  complied  with;  if  he  return  the  bill  to  his  prin- 
cipal within  reasonable  time,  of  which  the  criterion  must  be  the 
same,  as  if  a  notice  from  the  payee  or  holder,  to  the  drawer,  or  in- 
dorser. Tunno  and  Cox  v  Lague,  2  Johns,  las.  1.  Scott  v  Lif- 
fotd,  9  East's  Rep.  347.  3  Bos.  and  Pull.  601.  Colt  and  others  v 
Noble,  5  Mass.  Rep.  167.  If  the  agent  himself  undertakes  to  give 
notice  to  the  drawer,  it  will  be  sufficient  if  rt  be  given  as  soon,  as  un- 
der the  circumstances  of  the  case,  it  could  have  been  received  from. 
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Payee  v.  Notice  to  one  of  several  partners  is  a  sufficient  notice  to 

draw  cp 

— : — "-* —  all.     When,  therefore,  a  bill  has  been  drawn  by  a  firm  up- 

Notice  to  part-  /».,  A  ,   ,      ,.  *    1        ,   1.  . 

newhip.  on  one  °*  the  partners,  and  by  him  accepted  and  dishon- 

oured, it  is  unnecessary  to  give  notice  of  such  dishonour  to 
the  firm;  for  this  must  necessarily  be  known  to  one  of  them, 
and  the  knowledge  of  one  is  considered  as  the  knowledge 
of  all.(l)(a)  And,  in  such  a  case>  proof  of  the  acceptance 
of  the  bill  by  the  drawee,  is  evidence,  in  an  action  against 
all  the  drawers,  that  the  bill  was  regularly  drawn.(2) 

l*foofofpro-         Where  a  foreign  bill  is  presented,  and  acceptance  or 
est*  payment  refused,  a  proteBt(6)  is  essentially  necessary  ;(3) 

(1)    Fortbouse    v    Parker,    1        (2)  lb. 
Campb.  82,  by  Ld.  Ellenborough        (3)  Hayley  on  Dills,  118.   Gate 
C.J.  v  ttalsh,  5T.  R.  239. 


the  holder.  Tunno  and  Cox  v  Lague,  2  Johns.  Cas.  1.  Duncan  v 
Young,  1  Martin's  Rep.  82.  In  an  action  by  the  payee  against  the 
drawee  of  a  foreign  bill  of  exchange,  the  bill  was  duly  presented  for 
acceptance  and  protested  for  non-acceptance.  The  drawer  having 
been  absent  from  the  state  for  several  years,  a  written  notification  of 
the  refusal  to  accept  was  left  at  his  last  dwelling-house,  none  of  his 
family  then  residing  there  ;  but  this  notice  was  in  fact  received: by 
his  wife  :  this  was  held  sufficient  evidence  of  due  diligence.  Makely 
y  Grant,  6  Mass  Hep.  386. 

When  upon  a  bill  payable  at  so  many  days  after  sight,  the  holder 
presents  the  bill  for  acceptance,  and  elects  to  consider  what  passes 
on  such  presentment,  as  a  non-acceptance  (although  in  strictness  he 
might  have  otherwise  acted)  and  protests  the  bill  for  non-acceptance, 
he  is  bound  by  such  election  as  to  all  the  other  parties  in  the  bill 
and  must  give  due  notice  to  them  of  the  dishonour  accordingly,  oth- 
erwise they  will  be  discharged  ;  and  a  subsequent  acceptance  by  the 
drawee  on  the  next  day  will  not  be  sufficient  to  charge  the  drawer* 
in  case  no  such  notice  is  given,  and  the  drawee  fails  before  the  day  of 
payment.     Mitchell  v  Degrand/  Mason,  176. 

(a)  Vide  Gowan  v  Jackson,  20  Johns.  Itep.  176.  ace.  Where  the 
drawer  of  a  bill  is  a  partner  of  the  house  or  firm  on  which  it  is  drawn, 
it  Is  not  necessary  for  the  holder  to  prove,  that  notice  of  its  dishonour 
was  given  to  the  drawee. 

(h)  Although  the  protest  must  be  produced  in  evidence,  yet  where 
there  are  a  set  of  bills,  which  is  usually  the  case,  it  is  not  necessary  to 
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it  has  been  thought  necessary  also  in  the  case  of  an  inland  Paye«  v. 

drawer. 

bill,(a)  when  a  protest  is  averred.(l)     In  an  action  on  a    1- 

foreign  bill,  presented  abroad,  the  dishonour  of  the  bill 
will  be  proved  bv  producing  the  protest,(6)  purporting  to 
be  attested  by  a  notary  public,  or,  if  there  is  not  any  notary 
near  the  place,  purporting  to  have  been  made  out  by  an 
inhabitant  in  the  presence  of  two  witnesses  ;(2)  proof  of 
the  notary's  attestation  or  of  the  affixing  of  the  seal  will 
not  be  requisite.  ( 2)  (c)  But  the  presentment  of  a  foreign 
bill  in  this  country  must  be  proved  in  the  same  manner, 
as  if  it  were  an  inland  bill  or  promissory  note. (3)  If  the 
drawer  resides  abroad,  a  copy,( d)  or  some  memorial,  of  the 
protest  ought  to  be  sent  to  him,  accompanying  the  notice 
^f  the  non-acceptance  or  non-payment ;  but  if  he  resides  in 
thisf  country,  though  at  the  time  of  the  non-acceptance  he 

(1)  Boulager  ▼  Talleyrand,  2    345.  Bolt.  Rep.  297.  S.  C.    Bay- 
Esp.   C.   550.    by   «.d.    Kenyon.    ley  on  Hills,  226. 

However,  the  plaintiff  after  wards        (3)  Chesmer  v  Noyes,4  Campb. 
proved  a  protest,  and  recovered.     129. 

(2)  Anonym.     Case,  12  Mod. 


prove  the  identical  bill  which  was  presented  to  the  drawee  or  accep- 
tor, but  proof  of  any  other  bill  of  the  same  set  is  sufficient.  Kenwor. 
thy  v  Hopkins,  1  Johns.  Cas.  ]07.  The  holder  of  a  foreign  bill  is  not 
obliged  to  forward  the  protest  at  the  time  of  giving-  notice  of  dishonour: 
but  he  must  give  notice  of  the  fact  to  such  prior  parties  as  he  intends 
to  resort  to.  Lenox  v  Leveret,  10  Mass.  Rep.  1.  Duncan  v  Young, 
1  Mass.  Rep.  32. 

(a)  Protest  is  unnecessary  in  the  case  of  an  inland  b  1\  Tassel  & 
Lee  v  Lewis,  Ld.  Raym.  743.  See  further,  Young  v  Bryan  et  al.  6 
Wheaton,  146.  Bank  of  North  America  v  McKnight,  1  YeateV  Rep. 
145.  It  is  no  evidence  of  the  facts  stated  in  it.  The  Union  Bank  v 
Hyde,  6  Wheaton,  572.  A  bill  drawn  in  one  part  of  the  United 
States  upon  another,  is  regarded  as  an  inland  biU.  Miller  v  Hackley, 
5  Johns.  Rep.  375. 

(b)  As  to  notarial  protests,  see  vol.  i.  (1st  Am.  ed.)  p.  321.  n.  b. 

(c)  Vide  Peake's  Ev.  74.  n.  221 .     Chitty  on  Bills,  290. 

(rf)  Vide  Blakcly  v  Grant,  6  Mass.  Rep.  386.  It  however  need 
not  be  sent  at  the  time  of  giving  notice.  Lenox  v  Leverett,  10  Mass; 
Rep.  1. 

15 


yee  v. 

uver. 
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may  happen  to  be  out  of  the  country,(l)  or  if  he  has  re- 
turned  from  abroad  before  the  bill  became  due,(2)  notice 
of  the  protest  will  not  be  requisite,  and  notice  of  the  dis- 
honour is  sufficient.  "  If  the  party  is  abroad,"  said  Lord 
EUenborough  in  the  last  cited  case,  "  he  cannot  know  of 
the  protesting  of  the  bill,  except  by  having  notice  of  the 
protest  itself;  but  if  he  be  at  home,  it  is  easy  for  him  to  as- 
certain that  (act  bj  making  inquiry." 

>tice  of  di*.  Proof  that  the  drawer  had  no  effects  in  the  hands  of  the 
Sensed  ***  drawee,  dispenses  with  notice  of  the  dishonour  ;(a)  or,  to 
th*  speak  more  correctly,  notice  will  be  dispensed  with,  when 

the  drawer  must  have  known  at  the  time  that  he  had  no 
effects  to  answer  his  bill.(3)  The  law  requires  notice  to 
be  given  for  this  reason ;  because  it  is  presumed,  that  the 
bill  is  drawn  on  account  of  effects  which  the  drawer  either 
has,  or  is  about  to  have,  in  the  hands  of  the  drawee :  and 
if  the  drawer  has  notice  that  the  bill  is  not  accepted,  or 
not  paid,  he  may  immediately  withdraw  the  effects  or 
stop  them  before  they  reach  the  drawee's  hands :  but  if 
be  knows  that  he  shall  have  no  effects  in  the  other's  hands, 
then  he  cannot  be  injured  for  want  of  notice,(4)  The  prin- 
ciple, on  which  the  rule  is  founded,  is,  that  the  party,  who 

(1)  Cromwell  v  Hynson,  2  Esp.  IT.  R.  410.    12  East,  177.    4 
N>  P.  C.  511.  Maule  &  Selw.  231.  The  ruleap- 

(2)  Robin*  ▼  Gibson,  1  Maule  plies  to  foreign  equally  with  in- 
&  Selw.  288.  3  Campb.  335.  S.  C.  land  bills,     bee  Legge  v  Thorpe, 

(3,  Ky  Le  Blanc,  J.  in  Legge  v    12  East,  171,  and  cases  there  ci- 
Thorpe,  12  East,  177,  ted. 

'  (4)  See  Bickerdike  v  Bollman, 


(a)  Vide  3  Bos.  &  Pull.  601.  5  Mass.  Rep.  174.  9  Mass.  Rep.  6. 
4  Cranch  154.  Rogers  v  Stephens,  2  Term  Rep.  743.  The  rule  is 
undoubtedly  correct  as  to  notice  of  non-acceptance  ;  but  it  is  a  dif- 
ferent question,  whether  want  of  effects  will,  after  acceptance,  dis- 
pense with  notice  of  non-payment.  In  Walwyn  et  al.  v  St.  Quintin, 
1  Bos.  &  Pull.  652.  it  was  decided  that  it  would  ;  but  that  case  has 
beed  doubted  and  denied  by  very  high  authority.  4  Cranch,  157, 
158,  159,  160.  The  want  ef  funds  cannot  be  a  reason  to  dispense- 
with  the  presentment  or  demand  of  payment.    3  Johns.  Cas.  7. 
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cannot  be  prejudiced  by  want  of  notice,  shall  not  be  en-  £?yeerT' 

titled  to  require  it.     But  it  is  not  to  be  understood  with — 

such  latitude,  as  to  excuse  the  want  of  notice,  on  proving 
that  the  omission  of  notice  could  not  in  point  of  fact  have 
prejudiced  the  drawer  ;(1)  a  sort  of  inquiry,  which  would 
often  lead  to  the  most  indefinite  and  complicated  investiga- 
tions. Nor  is  the  rule,  laid  down  in  the  case  of  Bicker- 
dike  v.  Bollman,  to  be  carried  to  such  an  extent,  as  to 
dispense  with  notice,  where  the  drawer  has  effects  in  the 
hands  of  the  drawee  at  the  time  when  the  bill  became  due, 
although   he    might  have  had  none  when  the  bill  was  38 

drawn  ;(2)  or  where  there  is  a  running  account  with  the 
drawee,  and  a  fluctuating  balance  between  them;(3)  of 
where  the  bill  is  drawn  in  the  fair  and  reasonable  expecta- 
tion, that,  in  the  ordinary  course  of  mercantile  transactions 
it  would  be  accepted  or  paid  when  due.(4)(a) 

(1)  Dennis  ▼  Mortice,  3   Esp.        (3)  Brown  v  MafFey,    15  Enst, 
N.  P.  C.  158.  Roger  v  Stephens,    221.  Black  ban  v  Doren,2  Carapb. 


2T.  R.  718.  50o. 


(2)    Thackray  v  Blackett,     3        (41  Claridge  v  Dalton,  4  Maule 
Catnpb.  164.  &  Selw.  -31. 


fa)  In  the  case  of  French's  Ex'x.  vthe  Bank  of  Columbia,  4  Cranch, 
141.  The  doctrine  laid  down  in  Bickerdike  v  Bollman,  incidentally 
came  into  discussion,  and  the  result  of  Ch.  J.  Marshall's  opinion  is, 
that  if  the  drawer  might  reasonably  hare  expected  that  his  bill  would 
be  honoured,  he  is  entitled  to  notice.  After  adverting  to  the  general 
rule  that  notice  must  be  given  to  the  drawer,  he  says ;— "A  drawer, 
who  has  no  effects  in  the  hands  of  the  drawee,  is  said  to  be  without 
the  reason  of  the  rule,  and  therefore  to  form  an  exception  to  it.  This 
has  been  laid  down  in  the  books  as  a  positive  qualification  of  the  rule 
but  has  seldom  been  so  laid  down,  except  in  cases  where  in  point  of 
fact,  the  drawer  had  no  right  to  expect  that  his  bill  would  be  hon- 
oured, and  could  sustain  no  injury  by  the  neglect  of  the  holder  to 
give  notice  of  its  being  dishonoured.  In  reason  it  would  seem,  that 
in  such  cases  only  can  the  exception  he  admitted,  and  that  the  neces- 
sity of  notice  ought  to  be  dispensed  with  only  in  those  cases,  where 
notice  most  be  unnecessary,  or  immaterial  to  the  drawer."  The 
Chief  Justice,  after  examining  the  cases  of  Bickerdike  v  Bollman, 
and  Rogers  v  Stephens,  2  Term  Rep.  M3,  proceeds—"  It  would 
teem  to  be  the  fair  construction  of  these  cases,  that  a  person  having 
a  right  to  draw  in  consequence  of  engagements  between  himself  and 
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dnirar.*'  ~  Ignorance  of  the  place  of  the  drawer'*  residence  is  an 
—  excuse  for  not  giving  him  notice  of  the  dishonour ;  and 
whether  the  party  has  used  due  diligence  to  discover  the 
place  of  residence,  is  a  question  for  the  jury.(l)  In  the 
late  case  of  Phipson  v.  Knellcr,(2)  where  it  appeared 
that  the  drawer,  only  a  few  days  before  the  bill  became 
due,  stated  to  the  holder,  that  he  had  no  regular  residence,, 
but  would  call  and  inquire  whether  the  bill  had  deen  paid 
by  the  acceptor,  Lord  Ellenborough  held,  that  under  these 

(1)  Batemanv  Joseph,  12  East,        (2)4  Campb.  N.  P.   C.  285. 
433.  BeveridgevBurgia,  3Carop.    Pbipaon  v  Kneller,  1  Stark.  116.. 


the  drawee,,  or  in  consequence  of  consignments  made  to  the  drawee, 
or  from  any  other  cause,  ought  to  be  considered  as  drawing  upon 
funds  in  the  hands  of  the  drawee,  and  therefore  as  not  coming  within 
the  exception  to  the  general  rule*  Tbe  transaction  cannot  be  denom- 
inated a  fraud,  for  in  such  case  it  is  a  fair  commercial  transaction. 
Neither  can  it  be  truly  said  that  he  had  no  right  to  expect  his  bill 
would  be  paid,  for  a  person  authorised  to  draw  must  expe  ct  his  draft 
will  be  honoured.  Neither  can  it  be  said  that  he  has  virtual  notice 
of  the  protest,  and  that  actual  notice  is  useless,  and  the  want  of  it  can 
do  him  no  injury  ;  for  this  is  only  true,  when  at  the  time  of  drawing 
the  drawer  has  no  reason  to  expect  that  his  bill  will  be  paid.  A  per- 
son having  a  right  to  draw,  and  a  fair  right  to  expect  that  his  bill  will 
be  honoured,  would  not  come  within  the  reason  of  the  exception, 
and  therefore  it  may  well  be  contended,  ought  not  to  be  brought  with- 
in the  exception  itself. M 

The  late  English  decisions,  which  either  were  not,  or  could  not, 
be  presented  to  the  notice  of  C.  J.  Marshall,  in  the  last  cited  case,  all 
confirm  the  result  to  which  he  has  arrived.  The  same  reasoning  and 
rule,  were  adopted  in  Robinson  v  Ames,  20  Johns.  Rep.  146.  by 
Spencer,  Ch.  J .  who  delivered  the  opinion  of'the  court — An  aecovuftdt 
datum  drawer,  without  funds  or  any  expe  ctation  of  funds  in  the  hands 
of  the  drawee  is  entitled  to  strict  notice.  Cory  v  bcott,  3  Bacnwall 
and  Alderson  619. 

Where  the  drawer  of  a  bill  of  exchange  had  effects  in  the  hands  of 
the  drawee,  but  after  the  bill  was  drawn,  and  before  it  was  presented 
for  acceptance,  the  effects  were  attached  in  the  hands  of  the  drawee, 
the  drawer  was  still  held  entitled  to  notice  of  the  non-acceptance. 
Stanton  and  another  v  Blossom  and  another,  14  Mass.  Rep.  116. 
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circumstances  he  was  not  entitled  to  notice  of  its  dishon-  Payee  v, 

drawer. 
our.(a)  

An  acknowledgment  by  the  drawer  to  the  holder,  that 
the  bill  would  come  back  to  him,  or  that  it  would  not  be 
paid  by  him,(l)  or  a  promise  by  the  drawer  to  pay  the 
bill,  knowing  of  the  failure  at  the  time, (2)  will  dispense 
with  the  proof  of  notice,  as  a  waiver  of  the  objection.(fc) 
Thus  in  a  late  case  on  a  foreign  bill ,  Lord  Ellenborough 
held,(3)  that  the  drawer's  promise  to  pay  admitted  his 

(1)  Brett  ▼  Levett,  13  East,  313.  Wood  ▼  Brown,  1  Starkie, 
213.  217.    See  supra,  p.  21. 

(2)  Rogers  v  Stephens,  2  T.  B.  (3)  Gibbon  v  Coggon,2  Campb. 
714.  719.  Lundie  v  Robertson,  7  188. 

East,  231.  Brett  v  Levett,13  East, 


(a)  The  insolvency  of  the  acceptor  does  not  excuse  from  giving1 
notice  to  the  drawer.  Whitfield  v  Savage,  2  Bos.  &  Pull.  277.  May 
v  Coffin,  4  Mass.  Rep,  341.  If  the  drawee  have  absconded,  a  de- 
mand need  not  be  shewn.  Chitty  on  Bills,  (Am.  ed.  1809)  201.  But 
still  notice  must  be  given.  May  v  Coffin,  4  Mass.  Rep.  341.  If  the 
drawee  or  acceptor  have  removed  from  his  former  place  of  residence, 
the  plaintiff,  to  excuse  want  of  notice,  must  shew  that  he  inquired 
after  him,  or  attempted  to  find  him  out.  Ibid,  ante,  p.  18.  Collins 
v  Butler,  Str.  1087.  If  he  be  absent,  a  demand  of  his  wife,  at  his 
house,  is  sufficient.  Cromwell  et  alt.  v  Hynson,  Esp.  Rep.  511.  et 
vide  1  Niel  Gow.  81.     Browning  v  Kinnear. 

(b)  A  promise  to  pay  a  foreign  bill  of  exchange,  made  after  it  is 
dne,  is  evidence  to  support  the  allegations  in  the  declaration  of  a  due 
presentment  for  payment,  of  a  protest,  and  of  regular  notice  to  the 
defendant,  Greenway  v  Hindley,  4  Campb.  52.  Gibbon  v  Coggon, 
2  Campb.  188.  Pierson  v  Hooker,  3  Johns.  Rep.  68.  That  part 
payment  is  a  waiver  of  notice,  vide  ante,  p.  21.  But  where  the  ac- 
ceptor of  a  bill  of  exchange  informed  the  drawer  a  few  days  before  it  / 
became  due,  that  he  would  be  unable  to  pay  it,  and  said  that  the 

drawer  must  take  it  up,  and  gave  him  part  of  the  amount  to  assist  him 
in  doing  so,  and  the  drawer  received  the  money,  and  promised  to  take 
up  the  bill  accordingly ;  it  was  held  in  an  action  by  the  indorsee 
against  the  drawer,  that  the  latter  might  set  up  as  a  defence,  that  the 
Vffl  was  not  duly  presented  for  payment,  and  that  he  had  not  regular 
notice  of  its  dishonour  ;  but  that  the  sum  paid  him  by  the  acceptor 
was  money  had  and  received  to  the  plaintiff's  use.  Baker  v  Birch,  3 
Campb .  107. 
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Payee  v.         liability;  it   admitted  the  existence  of  every  thing  that 

rdvawer. 

■  ■■  *  ■  ■  was  necessary  to  render  him  liable :  when  called  upon  for 
payment  of  the  bill,  he  ought  to  have  objected,  that  there 
was  no  protest;  instead  of  which  he  promised  to  pay;  it 
must  therefore  be  presumed,  that  he  had  due  notice,  and 
that  a  protest  was  regularly  drawn  up  by  a  notary.  But 
when  the  premise  to  pay  has  been  made  under  ignorance 
of  those  circumstances,(a)  which  it  is  material  for  the  de- 


(ay  Vide  Duryee  v  Dennison,  5  Johns.  Rep.  348.  Killer  v  Hack- 
ley,  5  Johns.  Rep.  375.  Crain  v  Colwell,  8  Johns.  Rep.  384.  Tay. 
lor  t  Jones,  2  Campb.  105.  Donaldson  v  Means,  4  Dallas,  109.  Whit* 
field  v  Savage,  2  Bos.  &  Full.  277.  Walker  v  Laverty  &  Gantry,  6 
Mum.  487.  contra.  A  farther  question,  however,  arises,  which  is  this, 
whether  the  plaintiff  must  shew  as  part  of  his  case,  that  the  promise 
was  made  by  the  defendant,  with  knowledge  that  the  legal  requisite* 
to  render  him  liable,  had  not  been  complied  with,  or  is  it  for  the  defen- 
dant to  rebut  the  presumptions  arising  from  his  promise .  In  Trimble  v 
Thome,  16  Johns.  Rep.  152.  it  was  decided  that  the  plaintiff  must 
show  it  affirmatively,  and  that  the  defendant's  knowledge  could  not  be 
intended  from  the  mere  fact  of  the  subsequent  promise.  The  same 
point  was  previously  decided  in  Deekman  v  Connelly,  cited  16  Johns. 
Rep.  154.  See  also  Duryee  ▼  Dennison,  5  Johns.  Rep.  248.  The 
English  authorities  pursue  one  uniform  tenor,  and  if  they  are  to  gov- 
ern, conclusively  decide  the  rule  to  be,  that  the  drawer  or  indorsees 
promise  to  pay,  is  evidence  of  the  averments  in  the  declaration  of  de- 
mand and  notice,  still  leaving  this  open,  to'be  repelled  by  other  evi- 
dence.  As  to  this  position,  besides  Gibbon  v  Coggon,  Lundie  v  Rob. 
ertson,  and  Wood  v  Brown,  cited  by  the  author,  see  Taylor  v  Jones.. 
2  Campb.  105.  Jones  v  Morgan  and  another,  2  Campb.  474.  Green- 
way  and  others  v  Hindley,  4  Campb.  52.  Post,  p.  44.  and  the  obser- 
vations in  Piersons  v  Hooker,  3  Johns.  Rep.  68. 

A  strong  disposition  has  occasionally  been  manifested,  to  relax  the 
obligations  of  a  surety.  The  indoroer  of  a  note,  or  the  drawer  of  a 
bill  is  frequently  merely  a  snrety  :  but  he  is,  as  frequently,  a  party 
deriving  a  benefit  from  the  contract  into  which  he  has  entered ;  or 
supposing  he  is  not  benefited  by  it,  yet  he  has  given  credit  to  it,  and 
induced  a  third  person  to  advance  a  consideration,  on  the  faith  of  his 
security.  In  cither  case,  his  obligation  towards  the  holder  is  morally 
perfect,  and  the  requisitions  superinduced  by  positive  regulation  arc 
intended  solely  for  the  benefit  of  the  drawer  or  indorscr.  If  he  stands 
in  the  relation  of  a  surety,  he  ought  undoubtedly  to  be  discharged  by 
any  gross  neglect  in  pursuing  the  principal  for  recovery  of  the  debt. 


i 
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fendant  to  know,  it  is  not  binding  upon  him  and  the  notice  *****  * 
must  pe  proved,  or  the  defendant  will  be  discharged  by  — 
the  laches  of  the  holder.(l) 
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A  bill  is  prima  facie  evidence  of  money  lent  by  the  Money  counts, 
payee  to  the  drawer;(2)  so  that  if  the  plaintiff  faif  on  the 
special  count,  he  may  recover  on  the  common  money 
count  for  money  lent,  or  for  moDey  had  and  received, 
withour  any  proof  of  consideration.(a) 

(l)B1esaidvHirst,5  Burr. 2670.        (2)  Bayley  on  Bills,  163.    See 
Goodall  t  Dolly,  1  T.  R.  712.  ante,  p.  10. 


If  he  negotiated  the  bill  for  his  own  Use,  he  is  hound,  in  faro  consci* 
time,  to  exonerate  the  holder  from  loss.  His  promise  to  pay  is,  in  the 
instances  which  have  been  mentioned,  (and  being  the  ordinary  cases, 
they  ought  to  be  the  foundation  of  the  rule)  a  conscientious  promise; 
and  to  insist  on  proof  of  demand  and  notice,  is  as  unconscientious  as 
to  set  up  the  defence  of  the  statute  of  limitations  or  of  infancy  to  a 
just  debt.  There  can,  therefore,  under  ordinary  circumstances,  be 
bo  injustice  in  presuming,  from  the  defendant's  promise,  every  thing 
necessary  to  charge  him,  and  throwing  on  him  the  necessity  of  shew- 
ing that  he  was  not  aware  of  his  power  to  commit  a  fraud.  On  being 
called  on  for  payment,  the  defendant  may  make  a  conditional  prom* 
ise:  If  I  am  legally  liable  I  will  pay:  or  he  may  peremptorily  refuse 
payment.  If  actually  damnified  by  the  neglect  of  the  holder,  he  is, 
like  every  other  surety,  discharged.  It  may  also  be  observed,  that 
those  cases  in  which  a  promise  of  the  defendant  is  relied  upon,  occur 
comparatively  but  rarely,  and  roost  rarely  among  commercial  people, 
lor  whose  benefit  the  rules  we  have  been  discussing,  were  solely  de- 
signed. 

In  Agan  v  M'Mamis,  11  Johns.  Rep.  180.  Thompson,  Ch.  J.  says, 
"  the  doctrine  applicable  to  waiver  of  notice  of  the  dishonour  of  bills 
of  exchange,  does  not  apply  to  promissory  notes."  The  analogy  be- 
tween an  accepted  bill,  and  a  promissory  note,  may  in  some  instances 
have  been  carried  too  far ;  but  in  this  particular  we  may  venture  to  as- 
sert, that  there  is  not  the  slightest  difference  between  them. 

(*)  9o,  a  bank  check,  being  in  effect  the  same  as  an  inland  bill  of 
exchange,  (ante,  p.  34,  in  notis,)  may  be  given  in  evidence  under  the 
common  money  counts.  Cruger  v  Armstrong  &  Barnwell,  5  Johns,. 
€as.  5  Gushing  v  Gore  and  Grafton,  15  Mass.  Rep.  69.  6  Mumford's 
Rep.  3. 
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[C*.  1 


Payee  v. 
drawer. 


V.  Fifthly,  of  the  action  by  the  indorsee  against  the 
drawer. 


Action  by  in-        The  declaration  in  an  action  brought  by  the  indorsee 
d^erT"181   ag»in8t  the  drawer,  ia  similar  to  that  in  an  action  by  the 

payee,*  containing  only  an  allegation  of  the  indorsement. 
The  indorsee,  therefore,  in  addition  to  the  proof  of  the 
facts  necessary  to  be  proved  in  the  former  case,  is  to  she** 
his  title  by  proving(a)  the  first  indorsement^  1)  and  must 
also  prove  any  other  indorsement,  which  are  stated  how- 
ever unnecessarily,  in  the  declaration,^) 


Proof*?  in- 
dorsement. 


Proof  of  draw- 
ing. 
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The  indorsement  of  the  payee  must  be  proved,  although 
the  bill,  so  indorsed,  was  shewn  to  the  defendant  after  it 
became  due,  at  which  time  the  defendant  did  not  object 
to  the  title  of  the  holder;  as,  where  he  objected  to  pay 
on  the  ground  of  having  drawn  without  consideration  ;  but 
said  nothing  respecting  the  indorsement,  Lord  Ellenbo- 
rough  held,  that  this  could  not  be  considered  as  an  admis- 
sion of  the  hand- writing  of  the  indorser.(3) 
i 

It  will  be  necessary  also  to  prove  the  drawer's  signature 
— the  presentment^) — the  drawee's  refusal  to  aceept,  or 
to  pay,  as  the  case  may  be — and  lastly,  a  regular  notice  to 
the  defendant  of  the  dishonour  of  the  bill,  for  the  holder 
tacitly  engages  first  to  apply  to  the  acceptor  for  payment, 
and,  on  his  failure  only,  to  resort  to  the  drawer  or 
indorser.(6)     Respecting  each  of  these  points  so  much 

<1)  Smitbv  Chester,  1  T.  R.        (3)  Duncan  ▼  Scott,  1  Cainpb. 
654.  101. 


(2)  Ante,  p.  12.  18. 


(4)  See  ante,  p.  34. 


(a)  Ace.  Blakely  v  Grant,  6  Mass.  Rep .  386. 

(b)  Vide  Craig1  v  Brown,  Peters*  Rep.  171.  Berry  v  Robinson,  9 
Johns.  Rep.  121.  Munroe  and  Roe  v  East  on,  2  Johns.  Caa.  75,  Colt 
and  others  ▼  Noble,  5  Mass.  Rep.  167.  As  to  the  form  of  the  notice, 
vide  Chitty  on  Bills,  (Am.  ed.  1809)  175.  ante,  p.  19.     An  indorse^ 


*  ♦  »        "  « 
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has  already  been  said(l)  it  is  scarcely  necessary  to  add  indorsee  v* 

any  thing  in  this  place.     As  to  the  notice  of  the  dishonour — : L 

of  the  bill,  it  may  be  communicated  by  any  person  who  is 
a  party(a)  to  the  instrument.(2) 

A  prior  indorse^)  is  competent  to  prove,  that  the  de-  Competency  of 
fendant  promised  to  pay  the  bill  after  it  became  due  ;(3)  WItnc8S- 
and  the  drawee  is  competent  to  prove,  that  he  had  no  ef- 
fects of  the  drawer  in  hi?  hands  when  the  bill  was  drawn: 
(4)  The  payee  of  an  accommodation  bill,  who  had  indor- 
sed it  for  a  valuable  consideration,  is  a  competent  witness 
for  the  plaintiff  to  prove  the  consideration ;  for  although 

(1).  As   to    proof  of  indorse-  (2)  Wilson  v  Swabey,  1  Stark. 

meats,  see  ante,  p.  12.  18.  27.  34.    See  ante,  p.  19. 

As  to  proof  of  drawer's  signature,  (3)  Stevens  v  Lynoh,  3  Campb. 

aee  p.  G.  As  to  proof  of  dishonour  332. 

Of  bill,  p.  3V.  35.     And' on  the  (4)  Staples  v  Okines,    1   Esp, 

proof  of  notice,  p.  19.  N.  P.  C.  331. 


is  entitled  to  hotiee,  notwithstanding-  the  insolvency  and  absconding 
6f  the  draper.  May  v  Coffin,  4  Mass.  Rep.  341.  Jackson  *  Richards, 
2  Cainea  Rep.  343.  When  a  bill  oi  exchange  is  protested  for  non 
acceptance,  and  afterwards  taken  up  and  paid  for  the  honours  of  a 
party  to  the  bill,  the  holder  is  still  bound  to  the  same  duties  its  to  pro- 
tests and  notice,  titf  if  the  bill  had  not  been  paid.  Lenox  v  Leverett, 
10 Mass.  Rep.  1. 

(a)  As  to  notice  from  agent,  ante,  p.  36,  in  notis.~-An  indorsee, 
-who  has  received  notice  from  a  subsequent  indorsee,  may  give  notice 
to  a  prior  indorser,  and  to  the  drawer,  and  so  make  them  liable  to  him ; 
but  notice  from  a  parson,  the  drawee  for  instance,  who  has  no  claim 
against  any  of  the  parties,  is  insufficient  for  any  purpose.  Manton 
and  another  y^ Blossom  and  another,  14  Mass.  Rep.  116.  The  drawee 
who  refuses  to  accept,  is  not,  in  fact,  a  party,  or  chargeable  in  virtue 
of  the  bill  j  and  notice  from  him  i»  no  degree  better  than  from  any 
other  stranger. 

(A)  It  has  been  stated  in  the  foregoing  notes,  that  although  a  party 
ta  a  negotiable  instrument,  was  inadmissible  as  a  witness  to  prove  it 
void  in  its  creation,  yet,  if  disinterested  he  was  competent  to  prove 
matters  subsequently  arising,  and  which  would  defeat  the  plaintiff's 
recovery.  See  to  the  same  point,  Powell  v  Waters,  17  Johns.  Rep. 
ir6.     M'Fadden  r Maxwell,  17  Johns.  Rep.  188. 
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indorsee  r.       he  would  be  liable  to  the  plaintiff  for  the  consideration,  if 

drawer. 

the  action  fail,  yet  he  would  be  equally  liable  to  the  de- 
fendant for  money  paid,  in  case  it  should  aucceed.(l) 

What  the  drawee  states  at  the  time  of  presentment,  (as 
that  the  drawer  had  bo  effects  in  his  hands,)  is  evidence  in 
an  action  against  the  drawer;  but  what  passes  between  the 
drawee  and  the  holder,  after  a  bill  (which  has  not  been 
regularly  presented)  has  become  due,  is  not  admissible, 
since  the  drawee  was  no  longer  to  be  considered  as  the 
agent  of  the  indorser.(2) 

Money  counts.      A  bill  is  prima  facie  evidence  of  money  had  and  receiv- 
ed by  the  drawer  to  the  use  of  the  holder,  and  of  money 
paid  by  the  holder  to  the  use  of  the  drawer«(3)(«)    "  The 
original  contract  between  the  drawer  and  payee  is  to  pay 
41  to  the  payee  and  his  assigns,  tad  to  the  assigns  of  such  as- 

signs in  infinitum.  There  is  the  same  privity  between  the 
drawer  and  the  last  assignee,  as  the  first  The  first  assigns 
over  that  chose  in  action,  which  in  its  nature  and  by  the 
express  permission  of  law  is  assignable,  with  the  same 
privileges  and  advantages  that  it  had  when  he  first  received 
it."(4)  In  case  of  a  variance,  therefore,  which  would 
preclude  the  plaintiff  from  recovering  on  the  special  count, 
he  may  recover  on  these  general  counts* 

Action  by  in-        VI.  Sixthly,  Of  the  action  by  the  indorsee  against  the 

•    doraee  against  indorser. 
indorar. 

*  The  indorser  of  a  bill  is,  with  regard  to  the  indorsee,  in 

(1)  Shuttleworth  v  Stephens,  1  (3}  Bayley  on  Bills,  163. 

Campb.  N.  P.  <J.  407.  (4)  Wilmot,  J.  in  Edie  r  East 

(2   Prideaux  v  Collier,  2  Stark.  Ind.  Comp.  1  Black.  299. 
N.  P.  C.  57. 


(a)  Ace.  Cruder  v  Armstrong"  and  Barn  wall,  3  Johns.  Cas.  5.  Ford 
▼  Hopkins,  Salk.  283.  Grant  v  Vaugham,  Burr.  Rep.  1516.  Page's 
Adnrt-s.  t  The  Bank  of  Alexandria,  7  YYkeaton,  35. 
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all  respects  in  the  situation  of  a  new  drawer. (a)     He  is  Indorsee  v.  in 

dorser 

therefore  liable  to  a  subsequent  indorsee,  immediately  on '• — - — 

the  non-acceptance  of  the  drawee,  although  the  time,  for 
which  the  bill  was  drawn,  has  not  yet  elapsed.(l)  And 
this  being  the  situation  of  the  indorser  with  respect  to  the 
indorsee,  the  rules  and  observation,  which  have  been  be- 
fore made  concerning  the  action  by  the  indorsee  against 
the  drawer,  will  apply  equally  to  the  action  against  the 
indorser.  The  plaintiff  must  prove  the  defendant's  signa- 
ture,^) the  necessary  indorsements  between  him  and  the 
plaintiff,^)  the  presentment,  the  non- acceptance  or  non- 
payment,^) and  the  notice  of  such  non-acceptance  or 
non-payment  regularly  given  to  the  defendant.(S) 

The  defendant's  indorsement  admits  the  hand-writing  p^f  of    in 
of  the  drawer;  and  the  indorser  is  liable,  though  the*  bill  dorsemeot. 
be  forged.(6)  It  admits  also  the  ability  and  signature  of 
:every  antecedent   party*(7)     Antecedent    indorsements, 
therefore,  need  not  be  proved,  though  stated  unnecessarily  . 

in  the  declaration.(8)  The  rule,  with  respect  to  the 
proof  of  such  indorsement,,  is  different  in  the  case  of  an 
action  against  the  acceptor ;  because  he  undertakes  to  pay 
to  the  payee  or  bis  order,  and  the  plaintiff's  title  must 

(1)  BalliagaUs  v  Gloster,3  East,    Raym.  443.    1  Salk.  127.  S.  C. 
481.  Supra,  p.  18. 

(2)  See  supra,  p.  18.  (7)  Bayley  on  Bills,  p.  218. 

(3)  Supra,  p.  18.  (8)  Cnchlowv  Parry,2Campb. 
(4>  Supra,  p.  19.  35.                      N.  P.  C.  18,:.     Chaters  v  Bell,  4 

(5)  Supra,  p.  35.  Esp.  N.  P.  C.     10.    Lambert t 

(6)  Lambert    v  Oakes,    1  Ld.     Pack,  1  Salk.  127.  ' 


(a)  Vide  Van  Staphorst  and  another  v  Pearce,  4  Mass.  Rep.  258. 
post  p.  42.  In  an  action  against  the  indorser  of  a  bill  of  exchange,  if 
the  plaintiff  do  not  allege  a  demand  and  refusal  by  the  acceptor,  on 
the  day  when  the  note  was  payable,  it  is  error  and  not  cured  by  ver- 
dict :  in  like  manner  it  is  error  and  not  cured  by  verdict,  if  he  do  not 
allege  notice  to  the  defendant  of  the  refusal  by  the.  acceptor.  Rash* 
ton  ▼  Aspinall,  Doug,  679. 
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.J^JJjJ**  T-  iB"  therefore  he  established  through  the  payee.{«)  But  the 

• — . —    indorser  is  to  be  considered  as  a  new  drawer,(6)  drawing 

in  favour  of  the  subsequent  indorsee,  to  whom  he  engages 
to  pay  on  the  failure  of  the  original  drawee  or  acceptor ; 
and  any  prior  indorsement  is  entirely  unconnected  with 
Hie  engagement.  Prior  indorsements,  therefore,  need  not 
be  proved.  But  if  there  are  intermediate  indorsements, 
between  the  indorsement  of  the  defendant  and  that  to  the 
plaintiff,  it  should  seem  that  aH  such  intermediate  indorse- 
ments, as  are  stated  in  the  declaration,  ought  to  be  regu- 
larly proved^  However,  an  admission  by  the  defendant 
of  his  liability  to  (he  plaintiff  through  any  intermediate  in- 
dorsement, mti  dispense  with  proof  of  that  indorsement^  1 ) 

r^drT**1*  ^^  P,amt*ff  1lM,8t  P***e  a  regular  demand   on   the 

draWee  or  acceptor,  or  at  least  shew  that  he  has  used  mil 

due  diligence  to  get  the  money.(2)  If  he  neglects,  and 
the  drawee  becomes  insolvent,  the  loss  falls  upon  himself; 
if  he  is  diligent,  and  the  drawee  refuses  payment,  his  im- 
mediate remedy  is  against  the  indorser«(3)  Proof  of  a 
demand  on  the  drawer  is  not  necessary;(4)(c)  for  it  is 
not  on  the  default  of  the  drawer,  that  the  indorser  war- 
rants to  the  indorsee;  the  indorsee  does  not  trust  to  the 
credit  of  the  original  drawer;  he  may  not  know  whether 
such  a  person  exists,  or  where  he  lives  or  whether  his 
Dame  may  have  been  forged.  The  indorser  is  drawer  to 
the  indorsee,  and  is  the  person  to  whom  the  indorsee  ori- 
ginally trusted,  in  case  the  drawee  should  not  pay  the 
money.(5)  Upon  the  same  principle,  the  circumstance 
of  the  drawer's  not  having  any  effects  in  the  hands  of  the 

41)  Sidford  ?  Cbamben,l  SUrk.  (4)  Bpmley  vFra*ier,18tr.441. 

326.  Beylin  v  Adam  son,     Burr.  670. 

(2)  See  ante,  p.  35.  38.  (5)  By  Ld.Manafield,  in    Burr. 

(3)  2  Burr.  675.  €T5. 


■JT'IT 


(a)  Vide  ante,  p.  28.  (&)  Vide  rate,  p.  41 

(c)  Vide  Chitty  on  Bills,  (Am.  efL  1*09,)  202. 
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drawee,  cannot  affect  the  indorsees  right  to  notice  of  the  indorsee  v.  in- 

dorser* 

4bhonour;(l)  this  circumstance   will  dispense  with  no-  '— — 

tioe  in  an  action  against  the  drawer ;  but  the  indorsee  has  43 
no  concern  with  the  accounts  betwoea  the  drawer  and  ac- 
ceptor. It  is  not  necessary,  therefore,  in  the  action' 
against  an  indorser,  to  state  an  acceptance  by  the  drawee ; 
but  if  it  is  stated  in  the  declaration,  Lord  Ellenborough 
has  held,  that  it  must  be  proved  at  the  trial.(2) 

The  rule  is,  that  the  bill  must  be  presented  to  the 
drawee  at  some  time ;  but  at  what  specific  time,  is  not 
tixed.(a)  In  the  late  case  of  Goupy  v.  Harden,(3)  (where 
the  question  was,  in  an  action  by  the  in  lorsee  against  the 
indorser,  whether  the  plaintiff  had  been  guilty  of  neglect 
in  sending  a  foreign  bill,  payable  after  sight,  into  circula- 
tion before  acceptance,  and  in  keeping  it  in  circulation 
without  acceptance,  as  long  as  the  successive  holders  found 
convenient,)  the  Court  of  Common  Pleas  determined,  that 
there  had  not  beeft  in  this  case  any  neglect  on  the  part  of 
die  plaintiff.  Lord  Ch.  Justice  Gibbs,  in  giving  Iris  judg- 
ment, adopted  the  language  of  the  Court  m  the  case  of 
JMLuilman  v.  D'Eguino,(4)  where  a  similar  question  arose ; 
and  Eyre  Ch.  J.  on  that  occasion  said,  '4  There  would  be 
a  great  difficulty  in  saying  at  what  time  such  a  bill  should 
be  presented  for  acceptance.  The  Courts  have  been  very 
cautious  in  fixing  any  time  for  an  inland  bill,  pa}  able  at  a 
certain  period  after  sight,  to  be  presented  for  acceptance ; 
and  it  seems  to  be  more  necessary  to  be  cautious  with  re- 
spect to  a  foreign  bill  payaBle  in  that  manner.  I  do  not 
see  how  the  Courts  can  lay  down  any  precise  rule  on  the 
subject."    Heath  J.  says,  "  No  rule  can  be  laid  down  as 

(1)  Wilkes  v  Jacks,  Peake,  K.    474. 

P.  C.  »)2.  b.  (3)  7  Taunt.159. 

(2)  Jones  r  Morgan,  2  Campb.        (4)  2  H.  Bl.  565. 


(fi)  See  further  on  this  subject  Chitty  on  Bills,  (Am.  ed.  1809,) 
202—213.    Ante,  p.  34,  in  notis.    3  Johns.  Cas.  7.  9. 
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ihdofseeV.  in*  to  the  time  for  presenting  bilk  drawn  payable  at  sigjbt  at  a 
*  given  time  after."(«)    "  I  am  therefore  clearly  of  opinion, 

(concluded  Chief  Justice  Gibbs,)  that  the  parties  were  not 
guilty  of  laches  in  putting  this  bill  into  circulation,  before 
it  was  presented  for  acceptance*"  And  in  the  last  case 
on  this  subject,  that  of  Fry  v*  Hill,(l)  the  Court  of  Com- 
mon Pleas  recognised  this  doctrine,  and  determined  that  it 
44  is  a  question  for  the  jury,  whether  there  has  been  a  default 

in  not  presenting  the  bill  within  a  reasonable  time.(6) 

An  absolute  promise  to  pay  on  the  part  of  the  indorser 
Supersedes  the  necessity  of  the  ordinary  proof  of  present- 
ment,(e)  and  of  notice  of  the  default(2)    It  is  to  be  pre- 

(1)  7  Taunt.  397.  mise  in  this  case  was  made  some 

(2)  See  ante,  p.  37.     Lundi*  v    months  after  the  bil^  was  due. 
Bobertson,  7  East,  231.  The  pro-    Wood  v  Brown,  1  Starkie,  217. 


(a)  Where  a  bill  is  drawn  payable  at  sight,  or  a  number  of  days  alter 
sight,  there  is  no  fixed  rule  for  its  presentment:  but  the  holder  is 
bound  to  use  due  diligence,  and  put  the  bill  into  circulation.  A  bill 
of  exchange  dsawn  in  Antigua  on  London,  dated  July  18th,  1817,,  was 
not  presented  for  acceptance  until  Jan.  16.  1818  :  but  it  had   been 

'  put  into  circulation,  and  had  passed  into  several  hands  before  h  was 
indorsed  to  the  plaintiffs  ;  held  on  the  authority  of  Muilman  v  D'Eg- 
nino,  that  under  the  circumstances,  there  was  no  laches  in  the  hold- 
ers in  presenting  the  bill.    Robinson  v  Ames,  20  Johns.  Rep.  146. 

(b)  Quaere  as  to  the  correctness  of  this  decision.  It  seems  to  be  a 
well-settled  rule,  that  the  facts  having  been  ascertained,  the  question 
of  due  diligence  in  making  presentment  or  giving  notice,  is  a  ques- 
tion for  the  court.  Ante,  p.  35.  'Chitty  on  Bills,  p.  1.  ch.  6.  sect. 
1.    Furman  v  Haskin,  2  eaines*Rep.  369.     Ante,  p.  34,  in  notis. 

(c)  Vide  ante,  p.  38,  in  notis.  Miller  r  Hackley,  5  Johns.  Rep. 
375.  Where  a  bill  drawn  and  accepted  for  the  accommodation  of  the 
indorser,  was  not  duly  presented  for  payment  when  due,  and  the  in- 
dorser applied  to  the  indorsee  after  declaration  filed,  (in  which  a  due 
presentment  was  alleged,)  for  farther  time  to  make  payment  of  the 
bill,  it  was  held  that  it  belonged  to  the  jury  to  determine,  whether 
the  defendant  had  notice,  at  the  time  of  his  application  for  indul- 
gence, that  there  had  been  no  due  presentation.  Hopley  v  Dufresne* 
15  East's  Rep.  274. 


Sect.  9.]  *n  Bill*  of  Exchange. 

» 

■umed  prima  facie  from  the  promise  that  the  hill  had  IndoweeF.in- 
heen  presented  for  payment  in  due  time  and  dishonoured, " 


and  that  due  notice  had  been  given  to  the  defendant. 
And  whether  the  promise  to  pay  were  made  to  the  plain- 
tiff, or  to  any  other  person  who  held  the  note  at  the  time, 
it  is  equally  evidence  that  the  defendant  was  conscious  of 
liability  to  pay  the  note,  which  must  be,  because  be  had 
due  notice  of  the  dishonour^  1) 

If  the  indorsee  fail  on  the  special  count  in  consequence  common 
of  a  material  variance,  and,  except  for  this  defect,  would  ««»*• 
be  entitled  to  recover,  he  may  recover  against  the  party 
who  indorsed  the  bill  to  him,  on  the  common  count  for  mo- 
ney lent ;  /or  the  indorsement  is  prima  facie  evidence  of 
money  lent  by  the  indorsee  to  his  indorser.(2)(a) 

(1)  Pottery  Ravworth,13  East,        (3)  Bayley  on  Bills,  p.  164.  8te 
417.    By  Lord  Ellenborougtf ,         ante,  p.  26. 


(a)  Having  in  the  preceding  notes  occasionally  alluded  to  the  mat- 
ters of  defence  which  may  be  given  in  evidence  to  defeat  a  recover/ 
on  a  negotiable  instrument,  it  may  be  proper  in  this  place  to  take 
notice  of  another  ground  of  defence  of  which  the  drawer  of  a  bill,  or 
the  indorser  of  a  bill  or  note,  may  avail  himself :  it  is  this  ;  that  if  af- 
ter the  bill  or  note  becomes  payable,  the  payee  or  holder  gives  time 
to  the  acceptor  or  maker,  the  other  parties  to  the  instrument  are 
thereby  discharged.  Hubbly  v  Brown  and  Nichols,  16  Johns.  Hep. 
70.  Grain  v  Colwell,  8  Johns.  Rep.  384.  So,  if  the  holder  of  a 
bill  or, note  compound  with,  and  discharge  the  acceptor  or  maker,  he 
cannot  afterwards  resort  to  the  other  parties;  but  merely 'receiving 
partial  payments  from  the  acceptor  or  maker,  without  releasing  him, 
does  not  affect  the  liability  of  tl^e  other  parties.  Lynch  v  Reynolds, 
16  Johns.  Rep.  41.  The  drawer  of  a  bill  of  exchange  knowing  that 
the  time  had  been  given  by  the  holder  to  the  acceptor,  but  appre- 
hending that  he  was  still  liable  upon  the  bill  in  default  of  the  accep- 
tor, three  months  after  it  was  due,  said  he  knew  he  wot  liable,  and  if 
the  acceptor  did  not  pay  it,  he  would:  and  it  was  held  that  he  was 
bound  by  such  promise.  Stevens  v  Lynch,  12  East's  Rep.  38.  Vide 
IMIet  t  Holmes,  18  Joans.  Rep.  28. 
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CHAP.   It. 

Of  Evidence  in  Assumpsit  on  Policies  of  Insurance. 

THE  principal  points  which  suggest  themselves  in  con- 
sidering this  subject,  are ;  First,  the  proof  of  the  policy  of 
insurance,  upon  which  the  plaintiff's  right  of  action  is 
founded;  Secondly,  the  plaintiff's  interest  in  the  subject- 
matter  of  insurance;  Thirdly,  the  loss  of  the  property 
insured.(o) 


(a)  Polices  of  insurance  in  the  city  of  New-Yort,  and  in  some 
other  parts  of  the  United  States*  usually  contain  a  clause  that  the  in* 
surer  will  pay  the  loss  within  thirty  days  after  proof  of  interest  and 
loss.  This  is  called'  preliminary  proof  and  it  is  incumbent  on  the  in- 
sured at  the  trial  to  shew  that  sufficient  preliminary  proofs  were  pro- 
duced to  the  underwriter :  but  by  proof  as  here  used,  is  not  to  be 
understood  strict  legal  evidence  :  evidence  of  a  much  inferior  nature 
is  sufficient ;  thus  an  invoice  and'  bill  of  lading  is  good  preliminary 
proof  of  interest  in  a  cargo.  So  the  master's  protest  is  a  proper 
preliminary  proof  of  loss,  though  not  evidence  at  the  trial.  Leoor 
r  United  Insurance  Company,  3  Johns.  Cas.  224.  Kuan  v  Gardner, 
Condy's  Harsh,  on  Ins.  716.  a.  Sed  vide  Crousillat  v  Ball,  3  YeateV 
375.  So,  where  the  assured  exhibited  to  the  insurers  a-  copy  of  a 
letter  from  merchants  at  Hamburgh,  to  the  owners  of  the  ship,  men* 
tioning  her  capture  and  condemnation,  which  was  the  only  proof  of 
loss  in  the  possession  of  the  assured ;  this  was  held  sufficient  prefitt*- 
inary  proof.  Lawrence  v  Ocean  Insurance  Company,  2  Johns.  Hep-. 
241.  See  further  as  to  what  is  sufficient  preliminary  proof  of  inter- 
est and'loss,  Taleot  v  Marme  Irisuranee  Company,  2  Johns.  Sep.  130* 
Johnston  v  Columbian  Insurance  Company,  7  Johns.  Rep.  315.  Bar- 
ker v  Phamix  Insurance  Company,  8  Johns.  Hep.  307;  Munaoifr 
the  New  England  Marine  Insurance  Company,  4  Mass.  Rep.  8A.  It 
is  not  necessary  that  the  preliminary  proofs  should  be  exhibited  at 
the  time  of  making  the  abandonment.  Barker  v  Pftasnix  Insurance 
Company,  8  Johns.  Rep.  SOT.  If  at'  the  time  of  exhibiting  the  pre- 
liminary proofs-,  the  insurer  does  not  object  to  their  sufficiency,  but 
refuses  to  pay  the  loss  on  some  other  speciac  ground,  it  is  an  admis- 
sion of  their  sufficiency,  or  at  least  a  waiver  of  the  necessity  of  pro- 
ducing other  proof.  Vos  and  another  v  Robinson,  9  Johns.  Rep.  192- 
yid©  also  Cambreling  r  M'Call,  2  Yeates'  Rep.  281. 


tfito.  $.]  on  Policies  of  Insurance 

First,  as  to  the  proof  of  the  policy,  (a)  frroof  of  policy. 

The  original  policy  of  insurance  is  the  best  evidence  of 
the  contract  and  undertaking  on  the  part  of  the  defend- 
ant; this,  therefore,  ought  to  be  produced  and  prov-  45 
ed.(l)  If  the  policy  is  subscribed  by  a  third  person  as  the 
agent  of  the  defendant,  (in  which  case  the  plaintiff  may 
declare  upon  it,  as  being  signed  by  the  defendant  him- 
self.)^) the  authority  of  the  agent  must  regularly  be 
pro/ed;  and  this  may  be  proved  by  the  peiso  i  who  sub- 
scribed as  agent,  or  by  the  power  of  attorney  or  other 
writing  of  the  defendant,  by  which  he  was  appointed  :(b) 
or  it  would  be  sufficient  to  shew,  that  the  defendant  has 
recognised  his  act  on  this  particular  occasion,  or  that  ha 
has  recognized  him  on  several  other  occasions  as  his  agent 
for  subscribing  policies«(3)  The  agent  himself(e)  is  com- 
petent to  prove  his  authority  and  though  lie  should  state, 
that  he  was  appointed  agent  by  a  power  of  attorney,  yet  it 

(1)  As  to  proof  of  written  in-  though  not  expressly  stated    ia 

straments,  see  Treat,  on  Ev.  vol.  the  report  of  this  case,  must  be 

i.  p.  503.  presumed.    >ee  Courteen      Tou- 

2     Nicholson    v.     Croft,    2  se.  1  Campb.  43.  n.  as  to  proof  of 

Bar*.  1188.  agency,  in  general,  see  Treatise 

(3)  Neal  v.  Irving,  1  Esp.  N.  on  Evidence,  vol.  u  p.  104. 
P.  C.    61.    Such  a  recognition, 


(a)  As  to  secondary  proof  of  policy,  see  United  States  v.  the  Paul 
Shearman,  Peters9  Rep.  98.  Besides  proof  of  the  exhibition  of  the 
preliminary  proofs,  of  the  policy,  of  interest  in  the  subject  insured, 
(the  policy  not  being  a  wager  policy,)  and  of  the  loss,  the  plaintiff 
snnst  shew  a  compliance  with  the  warranties  contained  in  the  policy; 
for  every  warrant}',  whether  express  or  implied,  is  a  condition  prece- 
dent, which  must  be  averred  and  proved.  Craig  v  the  United  states 
insurance  Company,  Peters  Rep.  410. 

(6)  An  agent  may  be  appointed  by  parol.  Herritt  and  Merritt  v. 
Clason,  12  Johns.  Hep.  102.  Pratt  and  another  v.  Putnam,  13  Mass. 
Rep.  361; 

(o  It  is  a  general  rule  that  an  agent  is,  ex  tuccmiatc,  a  competent 
witness  to  prove  transactions  connected  with  his  agency.  Fisher  ▼ 
Willard,  13  Mass.  Rep.  379.  Miller  v  Hayman,  1  Yeates'  Rep*  22* 
Bight  r  Mifflin,  2  Yeates'  Rep.  38. 

n 
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scarcelj  seems  necessary  to  produce  the  written  authori- 
ty,^) at  least  in  the  first  instance ;  for  the  fact  of  his  hav- 
ing been  so  appointed  is  more  in  the  knowledge  of  the  de- 
fendant than  of  the  plaintiff;  and  the  defendant,  in  answer 
to  such  proof  of  agency,  may  shew,  if  he  can,  that  the  agent 
has  exceeded  his  authority.(l)(6) 

Policies  cannot  be  contradicted  or  varied  by  any  ante- 
cedent written  agreement  of  the  parties,  or  by  parol  evi- 
dence of  what  passed  at  the  time  of  effecting  the  poli- 
cy.^) The  rule  is  universal  and  applies  to  this  as  to 
every  other  written  contract.(c) 

Usage  of  mer-       The  usage  of  merchants  with  reference  to  which  the 
c  ants,  parties  are  supposed  to  contract,  is  frequently  resorted  to 

for  explaining  or  defining  the  terms  of  a  policy  for  the 

(1)   In  Johnson  v.   Mason,    1  — The  plaintiff  here  claimed  as 

Esp.  N.    P.  C.  89.  where  in  an  lessee  of  the  person  under  whom 

action  of  replevin  the    plaintiff  the  defendant  made  cognizance 

claimed  by  a  deed,  which    had  for  rent  in  arrear. 

been  executed  under  a  power  of  (/)  See  Treatise  on  Evidence, 

attorney, Lord  Kenyon  held,  that  p.  587. 
the  power  ought  to  be  produced. 


(art  Vide  Jackson  d.  Livingston  and  others  v  Neely,  10  Johns.  Rep. 
374.     Renaudet  v  Crocken,  1  Laines'  Rep.  167. 

(b)  As  to  the  authority  of  an  agent,  vide  Odiorne  and  others  v  Max- 
cy  and  others,  13  Mass.  Rep.  178.  S.  C.  15  Mass.  Rep.  39.  Chom- 
qua  v  Mason  et  al.  1  Gallison,  342.  Evans  v  Potter,  2  Gallison,  13. 
Post  p.  46,  47.  As  to  ratification  of  his  unauthorised  acts,  vide  Den 
d.  lartshorn  and  others  v  Wright  and  Dill,  Peters'  Rep.  64.  Conn 
and  others  v  Penn,  Peters'  Rep.  496. 

(c'  There  are  cases,  however,  in  which  the  cotemporaneous  decla- 
rations of  a  party  to  an  instrument  have  been  admitted  in  evidence. 
Bridge  v  Eggleston,  14  v?ass.  Rep.  245.  As  to  the  general  rule  that 
parol  evidence  is  inadmissible  to  explain,  vary  or  contradict  a  written 
instrument,  see  United  States  v  Thompson  et  al.  1  Gallison,  388.  Gil- 
pins  v  Consequa,  Peters'  Rep.  85.  Mann  &  others  v  Mann  Mothers, 
14  Johns.  Rep.  1 .  Field  v  Biddle,  1  Yeates'  Rep.  132.  Insurance  was 
effected  upon  a  ship  and  her  freight,  by  an  agent  of  the  assured,  who 
delivered  to  the  broker  a  written  memorandum  that  the  policy  was  to 


Ch.  2.]  on  Polices  of  Insurance* 

terms  used  in  'policies,  very  commonly  acquire,  by  the 
well-known  usage  of  trade,  a  peculiar  sense  distinct  from 
the  popular  sense  of  the  words.(l)  However,  proof  of 
usage  is  not  admissible  to  contradict  the  plain  unequivocal 
language  of  a  policy.(l)(a) 

Secondly,  as  to  the  plaintiff's  interest  in  the  subject-  interest  in  pro- 

..         /»•  /i\  perty  insured, 

matter  of  insurance,(6)  r    J 

(1)  See  Treatise  on  Evidence,     of  Park's  System  of  the  Law  of 
1  vol .  586  —592 .  .The  cases  on  this    Insurance . 
subject  are  collected  in  the  2d  ch. 


take  effect  if  no  insurance  was  made  by  the  owner  elsewhere' :  this 
memorandum  not  being  inserted  in  the  policy  nor  annexed  to  fit,  was 
held  not  to  be  evidence  to  controul  the  contract  contained  in  the 
policy.  Higginson  v  DaU.  13  Mass.  Rep.  96.  Vide  Norris  v  Insu- 
rance Company  of  North  America,  3  Yeates'  Rep.  K4.  contra.  Evi- 
dence is  admissible  to  contradict  the  date  of  a  policy.  Lee  and  Cab- 
ot v  The  Massachusetts  Fire  and  Marine  Insurance  Company,  6  Mass. 
Rep.  208.  But  it  is  inadmissible  to  qualify  an  implied  warranty  as  "to 
the4national  character  of  the  property.  Lewis  and  another  v  That- 
cher and  another,  15  Mass.  Rep.  431. 

(a)  So  usage  of  trade  is  inadmissible  to  take  a  case  out  of  the  ope- 
ration of  a  statute  plainly  applicable  to  it.  Dunham  v.  Gould,  16 
Johns.  Rep.  367.  The  usage  of  trade  in  a  foreign  country  may  be 
proved  by  parol,  although  it  originated  in  a  law  or  edict  of  the  gov- 
ernment of  the  country.  Livingston  and  Gilchrist  v  The  Maryland  In- 
surance Company,  7  Cranch,  506. 

(J))  As  to  what  is  an  insurable  interest.  The  owner  of  a  vessel 
mortgaged  or  hypothecated  has  an  interest  which  he  may  insure  gen- 
erally and  without  specifying  its  nature.  Kenny  .  Clark  son  and  Van 
Home,  1  Johns.  Rep.  385.  Higginson  v  Dull,  13  Mass.  Rep.  rr. 
But  the  holder  of  the  mortgage  or  bottomry-bond  must  insure  eo  w  >  * 
we,  Kenny  v  Clark  son  and  Van  Home,  1  Johns.  Rep.  ..85.  The 
hirer  of  a  vessel  who  contracts  with  the  owner  to  make  insurance, 
has  a  sufficient  insurable  interest,  and  he  need  not  state  to  the  under- 
writers, the  particular  nature*  of  his  interest,  unless  questioned  con- 
cerning it  by  them.  Bartlct  and  Goodwin  v  Walter,  1.?  ass.  Rip. 
2G7.  So,  where  the  purchaser  of  a  cargo  assigns  it  as  security  for  a 
debt,  taking  the  bill  of  lading  and  making  out  the  invoice  in  the 
name  of  the  creditor,  the  former  has,  notwithstanding  an  interest 
which  he  may  insure  generally ;  and  it  has  been  held  that  a  bona  fidt 
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In  an  action  on  ao  inaurance  of  goods  and  mi 
the  plaint  iff  avfers  in  his  declaration,  that  goods  were  laden 
on  board  to  the  amount  of  the  sum  insured,  and  that  the 
person,  for  whom  the  insurance  was  effected,  was  interest* 
ed  to  that  amount ;  or  in  the  case  of  an  insurance  of  a 
ship,  there  is  an  averment  of  interest  in  the  ship.  The 
interest  of  the  party,  therefore,  in  the  eub  ect-matter  of 
insurance,  must  be  proved  at  the  trial  as  averted. 

Bill  of  lading        Bills  of  lading  are   frequently  produced  in   evidence* 

to  prove  the  property  of  the  consignee  in  the  goods  speci- 
fied.(a)  rf  the  bill  of  lading  he  originally  made  for  deli- 
very to  the  consignee-oor,  being  made  for  delivery  to  the 
eonsignor  or  assigns,  or  to  order  or  assigns,  if  it  be  indor- 
sed by  the  consignor  to  a.  third  pfersoh  by  name,  the  per- 
son named  has  authority  to  dispose  of  the  goods ;  and  if 
the  bill  be  made  for  delivery  to  the  consignor  or  assigns, 


equitable  interest  in  property,  as  is  that  of  the  debtor  in  this  case,  of 
•which  the  legal  title  is  in  another,  may  be  insured  under  the  general 
name  of  property,  or  by  a  description  of  the  thins;  insured  ;  unless) 
there  should  be  a  false  affirmation  or  representation,  or  a  conceal- 
ment after  inquiry  of  the  true  state  of  the  property.  Ix>cke  v  North 
American  Insurance  Company,  13  Mass.  Rep.  So  by  an  insurance 
on  property  on  board  of  a  ahip  effected  on  behalf  of  the  master  of  the 
ship,  whose  only  interest  on  board  was  a  commission  on  the  home- 
ward cargo,  such  commission  is  insured.  Holbrook  v  Brown,  2  Mass^ 
Rep.  280.  A  part  owner  of  a  vessel  who  has  hired  the  remainder, 
with  a  covenant  to  pay  the  value  in  case  of  a  loss  may  insure  the  whole 
Vessel  as  his  property.  Oliver  v  Greene,  3  Mass.  Rep.  133.  See 
further  as  to  insurable  interest,  Toppan  v  Atkinson,  2  Mass.  Rep. 365. 
Murray  and  Ogden  v  The  Columbian  Insurance  Company,  U  Johns. 
l*ep.  302.    Fontaine  v  phoenix  Insurance  Company,  11  Johns.  Rep. 

(a)  By  the  delivery  of  the  goods  to  the  master,  of  which  the  bill  of 
lading  is  the  evidence,  the  property  vests  in  the  consignee,  subject 
only  to  be  divested  "by  the  consignor,  by  the  exercise  of  his  right  of 
stoppage  in  transitu,  in  case  of  the  insolvency  of  the  consignee.  1 
Johns.  Rep.  15,  '6.  Potter  v  Urising,  1  Johns.  Rep.  215.  A  bill  of 
lading  if  not  conclusive  evidence  as  to  property  in  the  goods.  The* 
Maryland  Insurance  Company  v  Rftden*s  Administrator,  6  Cranch>33t„ 
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or  to  order  or  assigns,  arid  be  indorsed  generally, («)  with* 
out  designating  any  persoa,  the  holder  of  the  instrument 
in  this  latter  case  has  the  same  authority^  1)  A  bill  of 
lading,  signed  by  the  master,  directing  the  goods  to  be  de- 
livered to  a  consignee  and  indorsed  by  the  consignor,  it 
an  immediate  transfer  of  all  interest  in  the  goods  to  the 
consignee:  "  it  conveys  the  property  upon  *  bona  fide  in- 
dorsement and  delivery,  where  it  is  intended  so  to  ope- 
rate, in  the  same  manner  as  a  direct  delivery  would  do,  if 
so  intended. "(2)  And  an  indorsement  by  a  factor,  who 
has  shipped  the  goods,  for  delivery  to  A.  B.  or  order,  (the 
bill  of  lading  directing  the  delivery  to  order  or  to  assigns, 
is  a  tnmafer  of  the  property;  here,  the  factor  being  in  pos- 
session of  the  goods,  purports  to  sell  them  bona  fide; 
and  the  principal,  who  trusts  bis  (actor  with  the  power  to 
setl  absolutely,  is  so  far  bound  by  bis  act,  (3) 

When  a  bill  of  lading,  indorsed  by  the  consignor,  is 
produced  in  evidence,  proof  of  the  indorsement  will  be  ne- 
cessary. If  the  bill,  directing  the  delivery  to  a  consignee, 
is  not  indorsed  by  the  consignor,  it  is  still  a  transfer  of  the 
property  in  the  goods  to  the  consignee,  and  negotiable : 
and  for  the  purpose  of  being  received  in  evidence,  require* 
only  proof  of  the  master's  signature.  If  he  is  dead  at  the 
lime  of  the  trial,  proof  of  the  fact  of  bis  death  and  of  his 

(1)  As  to  the  nature  and  forma  .(2)  Lord  EltenboTongh  hi  New- 

©f  bills  of  lading,  the  reader  is  torn  y  Thornton,     Bast,  41. 

referred  to  Abbot'sTreatiae  of  the  (3)  V\  right  v  Campbell,  4  Burr. 

Law  of  Merchant  ships,  bat  edit,  2047.    6  Bast,  41. 
p.  392. 


(a)  As  to  the  indorsement  of  a  bill  of  lading  and  the  effect  of  it,  see 
Hie  •pinion  of  Bulier  J.  in Lickbarrow  v  Mason, 6  East* s  Rep.  20.  n.  a. 
1  Johns.  Rep.  16,  17.  The  legal  property  in  goods  passes  by  a  bill  of 
lading  and  an  assignment  thereof,  bona  fide,  and  for  a  fair  considera- 
tion, though  the  assignment  be  made  after  the  arrival  of  the  goods  ra 
pott.  Chandler  and  Talbot  r  Belden,  18  Johns.  Rep.  157.  The  in- 
dorsement  of  a  bill  of  lading,  without  a  delivery  of  it,  vests  no  pro- 
perty in  the  indorsee.  Buffiogton  and  another  v  Curtis  and  others, 
TS  Mass.  Rep.  528. 
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j  signature  has  been  considered  sufficient  evidence  of  the  in* 

x  terest  in  the  consignee  ;(1)  and,  if  he  is  alive,  proof  of 
his  signature  will  be  equally  sufficient  for  this  purpose, 
though  it  will  not  be  evidence  of  the  shipping  of  the  goods, 
as  it  would  in  the  case  of  his  death.  If  the  master,  who 
signed  the  bill  of  lading  and  is  since  dead,  has  made  a  me- 
morandum on  the  bill,  that  the  contents  of  the  boxes  on 
board  were  unknown,  it  is  scarcely  necessary  to  observe, 
that  such  an  instrument  cannot  be  evidence  of  the  quan- 
tity of  the  goods,  or  that  the  property  was  vested  in 
the  consignee.(2) 

r 

*  Bills  of  lading  "  for  goods,  merchandize,  or  effects  to  be 

exported,"  require  a  three-shilling  stamp.(3)  This  duty 
does  not  attach  when  the  goods  are  carried  coastwise,  that 
is  from  one  port  of  Great  Britain  to  another  port.(4) 

Shipping  of  The  shipping  of  the  insured  goods  must  also  be  prov- 

*ood8'  ed.     This  fact  admits  of  various  kinds  of  proof.     It  may 

be  proved  by  the  master  of  the  ship,  or  the  mace,  or  other 
person  present  at  the  time  of  the  delivery.  A  bill  of  la- 
ding signed  by  the  master  of  the  ship,  and  acknowledging 
thq  receipt  of  the  goods  there  specified,  will  be  evidence, 
48  after    his   death,  of  the  shipment  of  the  goods  :(5)   for 

the  deceased  master  charges  hinuelf  by  this  instrument 
with  the  receipt  of  the  goods;  and  upon  this  ground  from 
analogy  to  many  other  cases  of  a  similar  nature,(6)  the  in- 
strument has  been  considered  admissible  evidence  on  the 
part  of  the  consignee  against  third  persons.  If  the  master 
is  not  deceased  at  the  time  of  the  trial,  the  bill  of  la- 
ding seems  not  to  be  evidence  of  the  shipment  of  the 
goods  on  board;(7)  though  it  would  be  evidence  of  the 

(1)  Haddow  v  Parry,  3  Taunt.  303,    The  bill  of  lading"  seems, 
303 #  according  to  the  report,  not  to 

(2)  lb.  3  Taunt  303.  have  been  indorsed. 

(3)  St    48  G.  3.  c.  149.  sch.  (6  See  Treatise  on  Evidence, 
pt.l.      '  P.  265-269. 

(4)  Scotland  v Wilson,  5  Taunt.  (7>  bee  Treatise  on  Evidence, 
533.  p.  269. 


(5)  Haddow  v  Parry,  3  Taunt. 
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transfer  of  the  property  to  the  consignee.  The  shipment 
of  the  goods  has  been  sometimes  proved  by  certain  offi- 
cial documents;  as,  in  the  case  of  Johnson  v.  Ward,(l) 
where  a  copy  of  an  official  paper,  containing  an  account 
of  the  cargo  of  a  ship,  (the  original  having  been  made 
in  pursuance  of  an  act  of  parliament  by  an  officer  of  the 
customs,  and  lodged  there  as  an  official  document,)  was 
admitted,  as  proof-  that  the  insured  property  was  put 
on  board. (a) 

A  bill  of  lading  though  the  most  most  usual  proof  of 
property  in  the  goods  shipped,  is  not  the  only  proof;  the 
owner  may  convey  his  interest  in  any  other  form  that 
is  effectual  for  the  purposes  of  sale*  The  shipment  of 
goods  on  account  of  the  purchaser,  according  to  the  agree- 
ment or  course  of  'dealings  between  the  parties,  is  analo- 
gous to  a  delivery  to  a  land-carrier  and  operates  as  an  ac- 
tual delivery  to  the  purchaser»(2)(6) 

(1)  6  Esp.  47.     The  official  pa-    have  gone  with  the  ship, 
per,  in  this  case,  was  proved  to       {2)  See  Treat,  ou  Ev.vol.  i.  467. 


(a)  Abstracts  from  the  books  of  merchants  abroad,  are  evidence  to 
prove  the  shipment  of  goods;  but  they  must  be  supported  by  other 
proof.  Bell  v  Keely,  2  Yeates*  Kep.  255.  The  notarial  copy  of  an 
agreement  made  in  Philadelphia  respecting1  the  loading  of  a  vessel  in- 
sured; the  original  being  admitted  to  be  in  the  hands  of  an  agent 
abroad,  not  permitted  as  evidence  against  the  underwriters.  Donatle 
y  Insurance  Company  of  North  America,  4  Yeates'  Rep.  ¥75.  Nor  are 
letters  of  the  captain  sufficient  proof  of  property  shipped,  without  in- 
voices or  bills  of  lading.     Crousillat  v  Ball,  3  Yeates'  Hep.  375. 

(b)  The  property  in  the  goods  vests  in  the  consignee  upon  the 
shipment  and  delivery  to  the  master.  A  delivery  to  an  agent  for 
and  on  behalf  of  his  principal,  wiU  transfer  the  property  equally  with 
a  deliver}'  to  the  principal  himself.  This  is  an  elementary  rule  in  the 
transfer  of  property,  and  the  master  of  the  vessel  is  considered  as  the 
agent  of  the  consignee.  The  delivery  to  the  carrier  is  a  construc- 
tive delivery  to  the  vendee,  and  the  goods  are  considered  in  the  pos- 
session of  the  vendee,  the  instant  they  pass  out  of  the  possession 
of  the  vendor,  to  every  other  purpose  but  that  of  defeating  his  equi- 
table right  of  reclaiming  the  property  upon  the  insolvency  of  the  ven- 
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iProperty  in  When  a  ship  is  the  subject-matter  of  insurance,  the  in- 

terest of  the  party  maj  be  shewn  by  proving  his  possession 

1.  Possession,   of  the  ship,  or  the  possession  of  those  to  whom  he  has 

committed  it,  or  that  he  has  directed  the  loading  of  the* 
ship  and  purchased  the  stores,  or  paid  the  persons  employed 
on  board.(l)  Such  acts  are  presumptive  evidence  of  own- 
49  erahip,  and  sufficient  in  the  first  instance  to  entitle  the 

plaintiff  to  recover,  without  the  aid  of  any  documentary 
evidence  or  title-deeds.  The  most  common  and  ordinary 
proof  is  the  evidence  of  the  captain,  stating  that  the  per- 
sons, who  are  represented  in  the  declaration  as  owners, 
employed  him  in  that  character;  and  though  it  should  af- 
terwards appear  on  his  cross-examination,  that  they  were 
entitled  to  the  ownership  under  a  bill  of  sale,  yet  this  will 
not  make  it  necessary  for  the  plaintiff  to  produce  that  docu- 

(1)    Aroery  V  Rogers,  1   Esp.  non-compliance  with  the  register 

206.  Thomas  v  Foyie,     Esp.  88.  acts,  is  a  sufficient  title  in  trover. 

14  East,  233.  4  Taunt.  657.  Pos-  -  utton  v  .  uck,  2  Taunt.  302.  See 

Session  of  a  ship  under  a  transfer,  Treatise  on  Evidence,  vol.  1.  408 

though  the  transfer  is  void  for  — 4i0. 


dee.  And  if  the  bill  of  lading  is  to  the  order  of  the  tfuppers  and  unin- 
dorsed, still  the  property  vests  in  the  consignee  upon  the  shipment. 
Kent  Ch.  J.  1  Johns.  Rep.  15,  16,  17.  8  Crunch,  275.-  Potter  v  i An- 
ting, 1  Johns.  Rep.  215.  The  Mary  and  Susan,  1  Wheaton.  25.  In 
order,  however,  to  make  the  shipment  a  delivery  to  the  consignee, 
the  goods  must  have  been  shipped  in  consequence  of  some  contract 
of  sale.  The  Frances,  8  Cranch,  359.  418.  The  property  in  that 
case  vests  in  the  purchaser,  although  by  the  bill  of  lading  the  goods 
are  consigned  to  another  person.  But  if  consigned  to  the  purcha. 
ser,  and  the  bill  of  lading  is  inclosed  to  the  shipper's  agent  with  di- 
rections not  to  deliver  them  until  paid  for,  the  property  continues  in 
the  shipper.  The  Merrimack,  8  Cranch,  317.  See  also  the  St.  Jo* 
ze  Indiano,  1  Wheaton,  208.  So,  if  there  is  an  option  to  be  exer- 
cised by  the  consignee,  whether  be  will  accept  the  goods  or  not,  the 
property  does  not  vest  in  him  until  he  makes  his  election.  The  Ve- 
nus, 8  Cranch,  253.  The  Frances,  8  Cranch,  354.  S.  C  9  (.ranch, 
183.  If  the  goods  are  not  to  be  paid  for  until  delivery,  and  the  con- 
signor is  to  run  all  the  risk  of  transportation,  the  property  remains 
in  him  until  delivery,  notwithstanding  that  the  freight  is  to  be  paid 
by  the  consignee.  Ludlow  liowiie  and  Eddy,  1  Johns.  Kep.  1. 
Woohey  v  Cenaa,  1  Martin's  Rep.  36.  Sergent  t  Morris,  3  Barnwell 
and  Alderson,  277: 
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meat,  or  to  produce  the  ship's  register,  or  to  give  any  fur- 
ther proof  of  their  property. (1)  "  The  mere  fact  of  posses- 
sion by  them  as  owners."  said  Lord  Ellenborough  in  the  case 
of  Rohprtson  v.  French  above  cited,(2)  is  sufficient  prima 
—  ■-  -—  %ice  of  ownership,  without  the  aid  of  any  docu- 
mentary pf  oof  or  title-deeds  on  the  subject,  until  such  further 
evidence  should  be  rendered  necessan  in  support  of  the 
prima  facie,  case  of  ownership,  in  co.  sequence  of  the  adduc- 
tion of  ome  contrary  proof  o?i  the  other  side.  No  such  con- 
trar/  pimf  was,  however,  in  this  case  gi  vei>  on  the  part  of  the 
defendant:  for  the  prior  register  in  the  name  of  J.*S.  as 
owner  in  1792,  and  a  subsequent  register  to  the  same  per- 
son upon  a  sale  in  1802,  under  a  decree  of  the  Court  of 
Vice  Admiralty,  (and  which  were  given  in  evidence  by  the 
defendant,)  were  perfectly  consistent  with  a  title  in  other 
persons  in  the  mean  time,  agreeably  to  the  averment  in  the 
declaration."  But  if  the  defendant,  in  answer  to  such 
prima  facie  evidence,  prove  by  the  registry  j  that  the  ship 
was  registered,  as  belonging  to  another  person,  at  the  time 
when  the  insurance  was  made,  the  plaintiff  cannot  reco. 
▼er.(3) 

Proof  of  possession,  then,  without  the  production  of  the 
register,  is  prima  facie  evidence  of  an  interest  in  the  ship 
as  it  would  have  been  before  the  register  acts.  Indeed 
any  of  the  proofs  of  ownership,  which  would  have  been 
admissible  before  the  register-acts,  will  now  also  be  equal* 
ly  admissible. (a)     But  where  the  aditional  proof  of  regis- 

(1)  Robertson  v  French,  4  East.        (2)  4  East,  137. 
130.     5  Esp.  88.     Marsh  v  Rob-         (3)  Marsh  v  Robinson,  4  Esp. 
inson,  4  Esp.  99.  99.  Teed  v  Martin,  4  Campb.  90. 


(a)  The  mere  delivery  of  a  ship  without  a.  bill  of  sale,  transfers  the 
property ;  and  the  law  of  the  United  States  requiring*  the  register  to 
be  inserted  in  the  bill  of  sale  on*  every  transfer  of  a  vessel  affects  only 
its  character  and  privileges  as  an  American  vessel.  Wendover  and 
Hinton  v  Hogeboom  and  others,  7  Johns.  Rep.  308.  Hatch  v  Smith 
and  Trustees,  5  Mass.  Rep.  42.  Post,  p.  50  note.  51  note.  See  far- 
ther as  to  possession  and  acts  of  ownership  being'  evidence  of  title  in 
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try  is  required,  in  order  to  maKe  the  other  evidence  admis- 
sible,(1)  (as  it  clearly  is  where  the  property  is  claimed 
under  a  bill  of  sale  or  otheT  writing,)  the  registration  mus* 
be  regularly  proved. 


2.  Bill  of  sale.       If  the  plaintiff  claim  the  property  in  the  ship  under  a  bill 

of  sale  or  other  instrument  in  writing,  such  written  instru- 
ment ought  to  be  produced;  and  in  those  cases,  where  the 
registry-acts  require  the  ship  to  be  registered,  the  regis- 
tration must  be  proved. (2)  In  an  action,  therefore,  on  a  pol- 
*cy  of  insurance  on  freight,  where  the  interest  in  a  ship  and 
its  earnings  was  alleged  to  be  in  four  persons,  who  were 
partners  in  trade,  and  had  jointly  purchased  and  paid  for 
the  ship,  but  had  caused  her  to  be  registered  in  the  names 
of  two  of  them  alone,  it  was  decided  that  the  action  was 
not  maintainable  ;(3)  for  it  could  only  be  maintained  on 
the  proof  of  ownership,  and  the  plaintiffs  here  failed  in 
proving  their  title,  since  the  bill  of  sale,  under  which  they 
claimed,  did  not  truly  recite  the  certificate  of  which  the 
re^islry  conformably  with  the  provisions  of  thfc  statute,  and 
was  therefore  absolutely  void.  The  purchase  of  a  ship  in  a 
foreign  country  has  been  proved  by  a  copy  of  the  bill  of 
sale  issued  by  a  public  officer,  whose  duty  it  was  to  record 
the  original,  and  authenticate  the  copy. (4) 

3.  ne^istra-  The  registration,  though  necessary  to  complete  a  title  is 

tion. 

(1)  See  4  Taunt.  657.  subject. 

(2)  As  to  the  registry  on  trans-  3)  •  amden  v  Anderson,  5  T. 
*                  fer  of   ships,   see   Abbot's  Trea-     R.  709. 

tse  on  the  law  of  Merchant  Ships.         (4X    Woodward    v  Larking",    3 
And  Holt's  Treatise  on  the  same    Esp.  286.  before  Lord  Eldon. 


a  ship.  Abbot,  part  1.  c.  2.  §  50.  MarshaU  and  Another  v  Cliff  and 
Another,  4  Campb.  133.  So,  where  by  agreement  between  the 
vendor  and  purchaser,  the  purchaser  takes  possession  of  the  vessel 
immediately,  but  time  is  given  for  the  payment  of  the  purchase  mon- 
ey, and  a  biU  of  sale  is  not  to  be  delivered  until  that  is  paid  ;  the  ven- 
dor is  not  liable  for  repairs  made  on  the  credit  of  the  purchaser. 
Leonard  and  M'Cartee  ▼  Huntington  and  another,  15  Johns.  Rep . 
298. 


M 

\  i-stun  v 

Of  Evidence  in  Assumpsit.  [Ch.  2. 

not  evidence  of  the  ownership  in  he  vessel.  "  It  was 
stron/iv  iir^ed  for  the  defendant,"  saio  the  Chief  Justice, 
that  because  the  title  cannot  be  complete  without  the  re- 
gisier,  therefore  the  register  shall  be  prima  facie  evi- 
dence of  ihe  title  5  but  that  does  not  follow.  If  the  Legis- 
lature makes  an  act  nccessar)  to  complete  a  title,  it  does 
not  thereby  make  that  act  alone  a  proof  of  the  title  5  if  such 
were  the  rule  of  law,  a  man  might  make  for  himself  a  title 
to  any  thing."(a) 

If  in  the  last-cited  case  of  Pirie  v.  Anderson,  the  affidavit  of 
all  the  parties  had  been  proved,  and  it  had  appeared  that 
the  registration  was  actually  made  on  the  oaths  of  the  per- 
son described  as  interested,  still  the  register  would  not  have 
been  of  itself  evidence  of  their  joint-interest:  for  the  fact  of 
their  saying  that  they  have  title,  (whether  accompanied  by 
an  bath  or  not,)  is  not  evidence  of  their  title.(l)  u  If  a  person 
siBn  the  register,  it  is  evidence  against  him:  but  it  can  amount 

(1     See  4  Taunt.  655.     And  as    which  seems  contrary  to  this,  see 
to  the  dictum  in  14  East,   233.,    4  Taunt.  657.  ad  fin. 


(a)  Where  a  party  has  procured  insurance  to  be  made  upon  a  ship, 
he  cannot,  in  an  action  to  recover  back  the  premium,  on  the  ground 
of  want  of  interest,  avail  himself  of  a  register  in  the  name  of  a  third 
person,  as  even  prima  fade  evidence  that  the  title  was  not  in  himself. 
««  The  object  of  the  register  is,*'  says     pencer,  J.  "to  shew  the 
character  of  a  vessel,  and  to  entitle  her  to  the  advantages  secured  by 
law,  to  the  vessels  of  our  own  country.    It  was  granted  on  the  oath 
of  one  of  the  owners,  and  there  can  be  no  reason  for  admitting  this, 
as  proof  of  ownership,  to  contradict  the  fact  set  up  by  the  act  of 
procuring  an  insurance  on  the  same  ship,  as  owned  by  different  per- 
sons.     It  wowld  be  incongruous  to  allow  a  person  who  applies  for  an 
insurance  on  a  ship,  representing  himself  to  be  the  owner  to  set  up 
the  act  of  obtaining  a  register,  as  evidence  to  the  contrary  ;  espe- 
cially after  the  lapse  of  several  months  after  it  bears  date."     Sharp  v 
Thr"  United  Insurance  Company,   14  Johns.  Rep.  201.     15  ,«ohn.. 
Ben*  302.    That  a  register  is  not  evidence  of  ownership,  see  further 
Cooper  and  another  v  South  and  others,  4  Taunt.  802.     Frazer  r 
Hopkins  and  Long,  2  Campb.  170.     Smith  v  Fuge,  3  Campb.  456. 
Beusse  v  Meyers,  3  Campb.   475.     Clark  and  others  v  .  ichards,  1 
Connecticut  Uep.  54.     Sed  vide  Woods  v  Counter  et  al.  1  Dallas, 
141.    Stokes  ▼  Carne  and  others,  2  Campb.  339. 
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to  no  more  than  a  declaration  that  he  is  owner,  which  a 
man  cannol  convert  into  evidence  of  his  own  title,  lithe 
register  were  recognised  as  a  public  document  to  prove  ihe 
ownership,  it  would  be  evidence  as  well  against  as  /or  all  52 

the  persons  whose  name*  appear  upon  it.  However,  it 
must  be  considered  as  a  private  instrument  only ;  aud  there- 
fore, although  it  may  be  evidence  as  an  acknowledgement 
against  the  persoLS  who  sign  it,  it  cannot  be  enuence  in 
their  favour  amounting  to  nothing  more  than  their  own 
declaration.'^  I )  The  registration  may  be  indispenhably 
necessary  to  complete  the  tit ie  "on  a  transier  of  the  prop- 
erty in  a  ship,  but  it  is  not  of  itseif  evidence  of  title. (a) 

A  material  variance  between  the  interest  averred  in  the     proof  of 

declaration,  and  that  proved  at  the  trial,  is  a  ground  of  t  T  s   *s»ver- 

red 
non-suit.     The   allegation,    on    whose   account,   and   for 

whose  benefit  the  policy  was  made,  is  a  material  allegation, 
and  the  statement  ought  to  be  strictly  conformable  with 
the  fact.  Thus,  where  the  interest  was  alleged  to  be  in  a 
single  person,  and  the  policy  purported  to  be  made  on  his 
account,  whereas  in  fact  several  were  jointly  interested, 
and  the  pohcy  was  made  on  their  joint  account,  the  vari- 
ance^) was  held  to  be  fatal. (2)     Lord  Ellen  borough,  in 

• 

(1)  By  Ld.  Ellenborough,  Flow-  terested  with  the  defendant, 

er     Young, *>  Canipb.  240.     The  (2     Bell  v  Ansley,  16  East,  141. 

register  was  offered  as  evidence  Cohen  v  Hannam,  5  Taunt.  l'/l. 

in  support  of  a  plea  of  abatement,  See  Camithers  •  Shedden,  1  *.ar- 

that  other  persons  were  jointly  in-  shall,  416.    6  Taunt.  14.  S.  C. 


m- 


(«)  A  copy  of  the  register,  certified  to  be  a  true  copy  by  the  Col- 
lector is  not  evidence,  on  proof  of  the  Collector's  hand- writing-,  but  it 
should  be  proved  in  the  strict  and  regular  manner,  which  is  by  a  copy 
compared  with  the  original  record  kept  by  the  Collector,  by  a  witness 
who  can  testify  to  its  being  a  true  copy.     Coolidge  and  Oliver  v  The 

a 

New- York  Firemen  Insurance  Company,  14  Johns.  Rep.  308. 

(6)  tit  Murray  and  Ogden  v  The  Columbian  Insurance  Company,  11 
Johns.  Rep.  202.  where  there  were  two  policies,  one  on  the  ship, 
and  the  other  on  the  cargo,  it  was  held  that  it  is  not  necessary  for 
the  assured  to  have  the  precise  interest  or  proportion  of  interest  he 
intends  to  insure,  inserted  ib  the  policy.    If  he  has  an  insurable  in- 


Of  Evidence  in  Assumpsit.  [Ch«  2. 

delivering  the  judgment  of  the  Court  in  this  case,  said, 
"  The  underwriters  are  entitled  to  have  it  stated  truly  upon 
the  record,  whose  interest  the  policy  was  to  protect.  Al- 
though an  action  upon  a  policy  may  be  brought  in  the 
name  of  the  person  who  effected  it,  though  he  is  not  the 
person  actually  interested  :  jet  the  persons  interested  are 
so  far  looked  upon  as  parties  to  the  suit,  that  the  declara- 
tions  of  any  of  them  are  admissible  in  evidence  against  the 
plaintiff,  and  what  would  be  a  defence  against  them  is,  in 
many  instances,  a  defence  against  the  plaintiff:  and  with  a 
view  to  apprize  the  underwriter,  whose  declaration  it  may 
be  material  for  him  to  be  prepared  to  prove,  and  whose 


terest  in  the  entirety  of  the  cargo,  he  may  cause  it  to  be  separately 
insured  ;  and  under  a  general  averment  of  interest  in  the  entire  thing 
insured,  he  shall  recover  for  the  loss,  in  proportion  to  the  quantum 
of  interest  he  proves  upon  the  trial.  Van  Ness,  J.  in  delivering  the 
opinion  of  the  Court,  observes,  "  I  ha 'e  not  found  any  case  where 
this  very  point  has  been  determined,  and  it  must  therefore  rest  upon 
general  principles.  The  ground  of  decision  in  the  cases  that  have 
been  referred  to  in  the  argument  on  the  case  on  the  cargo  policy,  is 
that  although  the  insurance  be  general  upon  a  ship  or  cargo,  and  the 
declaration  avers  a  general  interest  in  the  plaintiffs,  yet  the  recovery 
shall  be  according  to  the  interest  and  loss  proved  upon  the  trial.  The 
contract  of  insurance  is  purely  a  contract  of 'indemnity,  .and  it  is 
equally  so,  whether  it  be  an  open  or  valued  policy.  Hence  it  follows 
that  the  plaintiffs  ought  not  to  recover  more  than  hair  the  sum  at 
which  the  whole  ship  is  valued,  for  as  they  owned  but  one  half,  they 
ought  not  to  recover  more  than  they  have  lost.  In  an  open  policy,  in 
cases  of  this  kind,  the  amount  of  the  recovery  is  determined  and  as- 
certained by  recurring  to  the  prime  cost,  in  the  usual  manner.  When 
the  policy  is  a  valued  one,  and  the  assured  on  the  trial,  shews  an  in- 
terest only  in  part  of  the  subject  insured,  as  for  example,  an  eighth, 
a  fourth  or  a  half,  he  will  recover  an  eighth,  a  fourth  or  a  half  of  the 
valuation  in  the  policy,  and  a  greater  or  smaller  proportion  of  such 
valuation,  according  to  the  quantum  of  interest  proved."  See  fur- 
ther Laurence  and  \\  hitney  v  Van  Home  and  Clarkson,  1  Caines 
Rep.  276.  Laurence  v  Sebor,  2  Caines  Hep.  203.  Post  and  others 
▼  The  Phoenix  Insurance  Company,  10  Johns.  Rep.  79.  Hence  it  ap- 
pears, that  a  person  having  a  joint  iuterest  in  the  subject,  may  insure 
his  portion  of  that  interest  without  specifying  it :  but  if  the  insurance 
were  made  on  the  account  as  well  of  the  other  persons  interested 
a*  of  himself,  the  joint  interest  should  be  truly  averred,  and  proved 
m  averred. 
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case  he  i9  to  meet,  he  ought  to  be  truly  informed  by  the 
record,  for  whose  interest  and  on  whose  behalf  the  policy 
was  made*  It  certainly  is  material  also,  in  point  of  public 
policy  and  convenience,  that  a  disclosure  of  the  true  in- 
terest, meant  to  be  covered  by  the  policy,  should  be  cor- 
rectly made,  in  order  to  exclude  the  property  of  enemies 
from  the  benefit  of  British-insurance."  The  rule,  indeed, 
is  general,  that,  in  an  action  on  a  contract,  the  contracting 
parties  ought  to  be  named  in  the  declaration  ;(a)  if  it  were 
otherwise,  the  defendant  might  be  surprised  by  having  one 
of  the  parties  called  as  witness  against  him ;  or,  what 
would  be  still  worse,  one  of  them  might  sit  undiscovered 
among  the  jury.(l) 

An  averment  of  there  being  an  interest  at  the  time  of 
effecting  a  policy  is  immaterial,  and  need  not  be  proved; 
hence/  although  there  is  such  an  allegation,  it  will  be  suf- 
ficient to  prove,  that  the  plaintiff  was  interested  at  the 
commencement  of  the  risk;(2)  On  the  subject  of  varian- 
ces, two  other  cases  may  here  be  mentioned ;  the  case  of 
Pepin  v*  Solomous(3)  and  that  of  Abitbol  v.  Bristow.(4)  fn 
the  former,  where  the  declaration  stated,  that  the  ship 

(1)  5  Taunt.  108.  (3)  5  T.  T.  496.  6  Taunt.  465. 

f 2)  Rhind  vWilkinson,  2  Taunt.         (4}  6  Taunt.  464. 
237.    6  Taunt.  465. 


(a)  Vide  Dunlap's  Pr.  33.  In  the  case  of  the  omission  of  proper 
parties  as  plaintiffs  in  an  action  ex  contractu,  the  defendant  may  plead 
the  non-joinder  in  abatement ;  or  avail  himself  of  it,  as  a  variance, 
under  tke  general  issue,  to  nonsuit  the  plaintiff;  or  if  the  defect  ap- 
pear upon  the  pleadings,  may  demur,  or  move  in  arrest  of  judgment, 
or  bring  a  writ  of  error,  and  where  the  action  is  founded  upon  a  deed 
may  crave  oyer  and  then  demur.  1  Saund.  l.»3.  n.  1.  291.  f.  1 
Johns.  Rep.  122.  128.  Com.  Dig.  Abatement,  E.  12.  7  Mod.  116. 
Str.  1146.  820.  1  Bos.  and  Pull.  67.  2  Johns.  Cas.  384.  16  Johns. 
Rep.  34.  Dunlap's  Pr.  34.  Baker  v  Jewell*  6  Mass.  Rep.  460.  Con- 
verse v  Symmes,  10  Mass.  Rep.  377.  Thompson  and  another  v  Hos- 
kins  and  another,  11  Mass.  Rep.  419.  A  dormant  partner,  although 
participating  in  the  profits,  need  not  join  as  plaintiff.  2  Taunt.  3^4. 
lap.  Rep.  468.     Et  vide,  14.     East's  Rep.  210.    2  Campb.  302. 
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tailed  after  the  making  of  the  policy,  arid  the  sailing  was 
proved  to  have  been  before,  the  Court  thought  the  variance 
immaterial.  In  the  latter  case,  the  declaration  averred, 
that  after  the  loading  of  the  goods  on  board,  on  a  certain 
dkf  th€  ship',  with  the  .goods  on  board,  departed,  and  set  sail 
on-  Iter*  intended  wjage,'  and  afterwards,  and  while  the 
•snip^was'in  'the  course  of  her  voyage,  they  were  destroyed 
by  perils  of  the  sea :  the  evidence  was,  that  before  the 
ship  had  half  her  cargo  on  board,  she  was  driven  from  her 
moorings  by  bad  weather,  and  lost;  -Thje  iphief  Justice, 
after  adverting  to  the  cases  of  Peppin  v.  Solomons,  and 
Rhind  v.  Wilkinson,  above  cited,  added  :  u  This  is  a  dif- 
ferent case.  This  is  a  policy  at  and  from  Mogadore,  and 
embraces  as  well  losses  happening  at  Mogadore,  as  losses 
occuring  while  the  ship  might  be  on  her  voyage  home  5 
bu  the  two  cases  demand  very  different  consideration. 
While  the  ship  is  on  her  voyage  home,  she  must  be  fujjy 
rir^ed,  victualled,  manned,  audequiped:  while  she  is  at 
Mogadore  she  need  have  no  other  men  on  board  than  such 
ka  as  are  necessary  to  prevent  fire  or  the  like  accident ;    no 

sails,  provisions,  or  equipment  are  necessary.  The  aver- 
ment, therefore,  of  a  loss  on  the  voyage  would  lead  the  un- 
derwriter to  enquire,  whether  her  state  at  the  time  of  the 
loss  was  adapted  to  such  a  voyage.  Therefore,  though  both 
losses  are  within  the  policy,  each  requires  a  very  different 
state  of  facts,  and  different  declaration."  The  Court  de- 
termined, that  the  plan  tiff  had  not  proved  the  averments, 
and  a  nonsuit  was  entered* 

Thirdly,  as  to  the  loss  of  the  insured  property.(ff) 


(a)  Every  loss  is  either  total  or  partial.  The  term  total  lost  is  un- 
derstood in  two  different  senses  ;  natural  and  legal.  In  its  natural 
sense,  it  signifies  the  complete  and  absolute  destruction  of  the  thing 
insured.  In  its  legal  sense  it  means,  not  merely  the  entire  destruc- 
tion or  deprivation  of  the  thing  insured,  but  also  such  damage  to  it, 
though  it  specifically  remain,  as  renders  it  of  little  or  no  value  to  the 
owner.  A  loss  is  also  said  to  be  total,  if  by  the  happening  of  any  of 
the  perils  or  misfortunes  insured  against,  the  voyage  be  lost,  or  be  not 
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The  loss  nwwt  be  substantially  proved,  as  averred.    A 
plaintiff,  who  declares  for  a  loss  by  capture,  cannot  reco- 


worth  pursuing,  and  the  projected  adventure  frustrated  ;  or  if  the 
value  of  what  is  saved  be  lest  than  the  freight. — A  partial  loss  is  air/ 
loss  or  damage  short  of,  or  not  amounting  to  a  total  loss ;  for 'if  tt  be 
not  the  latter,  it  must  be  the  former.— Marsh,  on  Ins.  (Condy^s  Ed.) 
486.  If  the  insured*  would  recover  for  a  total  k>9S  according  to  its  le*- 
gal  sense,  (or  for  what  is  commonly  called  a  technical  total  loss)  he 
must  abandon  .-  that  is,  he  must  renounce  and  yield  up  to  the  insurer 
all  his  right,  title  and  claim,  to  what  maybe  aa.ed,  and  leave  it  to 
him,  to  make  the  most  of  it  for  his  own  benefit.  The  insurer  then 
«tands  in  the  place  of  the  insured,  and  becomes  legally  entitled  to  all 
that  can  be  rescued  from  destruction.  The  idea  of  abandonment, 
therefore,  presupposes  a  total  loss  in  this  latter  sense,  and  implies 
that  something  remains  which  may  be  saved,  and  which  may  he  given 
up,  or  abandoned  to  the  insurers.  For,  if  the  insured  could  only 
abandon,  in  the  case  of  a  total  loss,  in  the  strict  and  natural  sense  of 
the  words,  there  would  be  nothing  to  abandon,  and  abandonment 
could  then  be  only  an  useless  form.  Marsh  on  Ins.  (Condy's  ed.) 
559.  The  insured  may  abandon  in  every  case  where  by  the  happen- 
ing of  any  of  the  misfortunes  or  perils  insured  against,  the  voyage  is 
tost,  or  not  worth  pursuing,  and  the  projected  adventure  is  frustrated ; 
or  where  the  thing  insured  is  so  damaged  and  spoiled  as  to  be  of  little 
er  no  value  to  the  owner  ;  or  where  the  salvage  is  very  high  ;  or 
where  what  is  saved  is  of  less  value  than  the  freight ;  or  where  fur- 
ther expense  is  necessary,  and  the  insurer  will  not  undertake,  at  all 
events,  to  pay  that  expense.— Marsh,  on  Ins.  (Condy's  ed.)  562. 

To  constitute  a  right  to  abandon,  there  must  have  existed,  dur- 
ing the  continuance  of  the  risk,  a  total  loss,  either  real  or  technical, 
occasioned  by  one  of  the  perils  insured  against.  4  Cranch,  42.  Wood 
▼  Lincoln  &  Kennebeck  Ins.  Co.  6  Mass.  Rep.  479.  The  perils  in- 
sured against  are,  by  the  express  terms  of  the  instrument,  or  its  legal 
construction  (for  it  must  be  remembered  that  the  law  Of  insurance  is 
nothing  else  than  the  interpretation  and  effect  of  the  written  con- 
tract or  policy)  contained  in  the  following  customary  enumeration  c 
•'  Adventures  and  perils,  of  the  seas,  men  of  war,  fire,  enemies,  pi- 
**  rates,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart, 
"  surpvizals,  takings  at  sea,  arrests,  restraints  and  detainments  of  all 
"  kings,  princes  and  people  of  what  nation,  condition  or  quality  so- 
*•  ever,  barratry  of  the  master  and  mariners,  and  of  all  other  perils  f 
**  losses,  and  misfortunes  that  have  or  shall  come  to  the  hurt,  detrl* 
**  ment,  or  damage"  of  the  subject  insured.  Marsh,  on  Ins,  (Con- 
dy's ed.)  Appendix.  No.  I.  II.  111.  Idem,  Addenda,  843.  849. 
The  following  are  the  principal  causes  of  abaudonment.    1.  Cap* 
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rcr,  if  the  ship  after  the  capture  was  restored,  so  as  to  be 
in  a  condition  to  pursue  the  voyage  insured,  and  was  after* 


lure.  A  capture  by  one  belligerent  from  another,  constitutes,  in  the 
technical  sense  of  the  word,  a  total  loss,  and  gi  es  an  immediate 
right  to  the  insured  to  abandon  to  the  insurers,  although  the  vessel 
may  be  afterwards  recaptured  and  restored.  4  Cranch,  42.  So,  the 
capture  of  a  neutral  by  a  belligerent  is  a  total  lofts,  for  which  the  as- 
sured may  forthwith  abandon,  without  waiting  the  result  o*  proceed, 
tngs  in  the  prize  court  of  the  captor.  Rhinelander  v  Ins.  Co.  of  Penn. 
sylvania,  4  Cranch,  29.  7  Cranch,  540.  Gardere  v  Columbian  Ins. 
Co.  7  Johns.  Rep.  514.  Murray  v  United  Ins.  Co.  2  Johns.  Cas.  263. 
10  Johns.  Rep.  83.  Dorr  v  New-England  Ins.  Co.  11  Mass.  Rep.  1. 
— 2.  The  blockade  of  the  port  of  destination  or  departure.  Schmidt 
v  The  United  Ins.  Co.  1  Johns.  Rep,  249.  Craig  and  others  v  The 
United  Ins.  Co.  6  Johns.  Rep.  226.  OKvera  v  The  Union  Ins.  Co.  3 
Wheaton,  183. — 3.  When  the  vessel  is  prevented  from  sailing  by  an 
embargo  imposed  by  our  own,  or  a  foreign  government  in  whose  ports 
she  is  lying.  4  Cranch.  42.  M'Bride  v  Marine  Ins.  Co.  5  Johns.  Rep* 
299.  Walden  v  the  Phoenix  Ins.  Co.  5  Johns.  Rep.  3-0.  Ogden  and 
Murray  v  the  New- York  Fire  Ins.  Co.  1  Johns.  Rep.  177.  8.  C.  12 
Johns.  Rep.  25.-4.  Where  the  vessel  has  sustained  damage  from 
some  of  the  perils  insured  against,  which  cannot  be  repaired  at  an  ex- 
pense less  than  one  half  her  value,  after  deducting  from  the  amount 
of  such  repairs  one  third  new  for  old,  (as  to  which  see  **mith  -  Bell  and 
others,  2  Caines  Cas.  in  error,  153.  Dupuy  v  the  United  Insurance 
Co.  3  Johns.  Cas.  182.)  the  insured  may  abandon.  Stagg  and  SneU 
vthe  United  Ins,  Co.  3  Johns.  Cas.  34.  Abbott  *  Broome,  1  Caines 
Rep.  292.  Wood  v.  the  Lincoln  and  Kennebeck  Ins.  Co.  6  Mass.  Rep. 
479.  Coolidge  and  another  v  the  Gloucester  Marine  Ins.  Co.  15  Mass. 
Rep.  341.— 5.  In  a  policy  on  cargo,  where  there  is  a  loss  or  deterio- 
ration of  goods,  not  included  in  the  usual  memorandum,  to  the  amount 
of  half  their  value,  or  where  there  is  a  loss  of  a  moiety  of  an  article 
specifically  insured,  the  insured  may  abandon.  Gardiner  and  others 
v  Smith,  1  Johns.  Cas.  .41.  Judab  v  Randal,  2  Caines  Cas.  in  error, 
324.  Vandenheuvel  v  the  United  Ins.  Co.  1  Johns.  Rep.  406.  Mo* 
ses  and  others  v  the  Columbian  Ins.  Co.  6  Johns.  Rep.  219.  So  if  dif- 
ferent sorts  of  goods  are  specified  and  separately  insured  in  the  same 
policy,  the  insured  may  abandon  any  one  sort  or  article,  in  case  of 
loss,  and  retain  the  rest,  in  the  same  manner  as  if  the  different  arti- 
cles were  insured  by  different  policies.  Deidericks  v  the  Commercial 
Ins.  Co.  10  Johns.  Rep.  234. — 6.  If  by  any  accident  or  misfortune, 
the  ship  be  prevented  from  proceeding  on  her  voyage,  and  the  voy- 
age be  thereby  lost,  this  is  a  total  loss  of  the  cargo,  if  no  other  ship  can 
be  procured  to  carry  it  to  its  port  of  destination.    But  the  mere 


€h*  9  J  on  Policies  of  Insurance* 

ward*  lost  on  another  voyage ;  for  the  loss  cannot  be  said 
to  have  been  occasioned  by  the  capture.(  1 )    So,  an  aver- 

(1)  Kulen  Kemp  v.  Vigne, 1 T.  R.  304« 


stranding  of  the  ship  is  not,  of  itself,  deemed  a  total  loss,  so  as  to  en- 
title the  assured  immediately  to  abandon.  Marsh,  on  Ins.  <Condy*s 
ed.)  582  c.  585.  J,udlow  v  the  Columbian  Ins.  Co.  Johns.  Itep. 
335.  Dorr  v  the  New-England  Marine  Ins.  Co.  4  Mass.  Rep.  221. 
231.  Murray  v  Hatch,  6  Mass.  Rep.  465.  Wood  y  the  Lincoln  and 
Kennebeck  Ins.  Co.  7  Mass.  Rep.  479.  Fuller  v  M'Call,  1  Yeates* 
Rep.  464.  The  loss  of  the  voyage  as  to  the  cargo  is  not  a  loss  of  the 
voyage,  as  to  the  ship  :  so,  if  at  the  time  of  the  offer  to  abandon,  the 
•hip  be  in  possession  of  the  master,  in  good  condition,  and  at  full  lib- 
erty to  proceed  on  the  voyage,  the  loss  of  the  cargo  will  not  author- 
ize the  owner  of  the  vessel  to  recover  as  for  a  total  loss  of  the  vessel. 
Alexander  v  the  Baltimore  Ins.  Co.  4  Cranch.  370.  Hurtin  v  Phoenix 
Ins.  Co.  Condy's  Marsh,  on  Ins.  601  a.  Goold  v  Shaw,  1  Johns.  Cas. 
293.  S.  C.  2  Johns.  Cas.  442.  So  damage  to  the  ship  or  cargo,  does 
not  authorize  the  owner  of  the  ship,  who  has  made  insurance  on 
freight,  to  abandon  on  the  policy  on  freight.  Griswold  %  the  New- 
York  Ins.  Co.  1  Johns.  Rep.  205.  S.  C.  3  Johns.  Rep.  321.  Brad- 
hurst  and  Field  v  the  Columbian  Ins.  Co.  9  Johns.  .Rep.  17.-7. 
Where  salvage  and  expenses  consequent  upon  a  peril  insured  against, 
exceed  one  half  the  value  of  the  property.  Parage  v  Dale,  3  Johns. 
Cas.  156.— As  to  other  cases  in  which  the  insured  may  abandon,  see 
Bordes  v  Hallet,  1  Caines  Rep.  444.  Gilfert  v  Hallett  and  Bowne,  2 
Johns.  Cas.  296.  Craig  and  others  v  the  United  Ins.  «  o.  6  Johns. 
Rep.  226.  That  a  remote  or  contingent  danger,  or  the  fear  of  cap- 
ture or  other  peril,  does  not  authorize  an  abandonment,  see  Craig  and 
others  v  the  United  Ins.  Co.  6  Johns.  Rep.  226.  Corp  and  others,  v 
the  United  Ins.  Co.  8  Johns.  Rep.  277.  King  v  the  Delaware  Ins. 
Co.  6  Cranch,  71.  Amory  et  al  v  Jones,  6  tJass.  Rep.  318.  Tucker 
v  the  United  Marine  and  Fire  Ins.  co.  12  Mass.  Rep.  288.  If  any  pe- 
ril begins  to  act  upon  the  subject,  yet  if  it  be  removed,  before  any  loss 
takes  place,  and  the  voyage  is  not  thereby  broken  up,  but  is  or  may 
he  resumed,  the  insured  cannot  abandon  for  a  total  loss.  Smith  v  the 
Universal  Insurance  <  ompany,  6  Wheaton,  176. 

An  abandonment  or  offer  to  abandon,  duly  made,,  fixes  the  rights 
of  the  parties,  unless  subsequently  modified  or  waived  j  and  if  the  loss 
were  total,  at  the  time  of  the  abandonment,  the  right  of  the  insured  to 
compensation  for  a  total  loss  cannot  be  divested  by  any  subsequent 
ehange  in  the  situation  of  the  property ;  for,  by  abandonment,  the  ti- 
tle of  the  insured  is  vested  in  the  insurer,  to  whose  benefit,  whatever 
may  be  saved  or  recovered,  enures.    Bordes  v  Hallet,  1  Caines  Uep, 


Of  Evidence  in  Aesutofnt  [Ch.  2. 

ment,  of  loss,  from  seizure  in  a  hostile  maimer  by  dtyemisa 
unknown,  is  not  supported  by  proof,  that  the  goods  xtese 

* 

444.   Rhinelander  v  the  lift.  Co.  of  Pennsylvania,  4 Crunch  29.  Wood 
v  the  Lincoln  and  Kennebeck  Ins.  *'o.  6  Mass.  Kep.  479.     Munson  v 
the  New-England  Marine  Ins.   Co.  4  Mass.    Rep.  &>'.    Lee  y  Board- 
man,  3  Ma&s   Rep.  238.     But  where,  after  *  technical  total  loss,  and 
before  abandonment,  the  property  has  been  reco  ered  or  restored, 
the  insured  cannot  abandon.     Marshall  ▼  the  Delaware  Ins.  <i  o.  4 
Cranch,  202.    Muir  &  Boyd  v  the  tJnitcid  Ins.  Co.  1  CaineB  Rep.  49. 
Olivera  v  the  Union  Ins.  Co.  3  Y\  heaton,  183..    Martin  <t  4il.  v  the 
Salem  Marine  Ins.  Co.  2  Mass.  'tep.  4<.0.    Amory  etal.  v  Jones,  6 
Mass.  Rep.  318.    Tucker  v  the  United  Marine  and  Fire  Ins.  Co,  12 
Mas*.  Rep.    88.    And  if,  at  the  time  of  abandonment,  the  property 
were  restored  or  recovered,  although  the  insured  bad  no  information 
of  the  fact,  the  abandonment  is  nugatory  ;  his  right  to  abandon  de- 
pending upon  the  fact  at  the  time  of  the  offer  to  abandon,  and  not  up- 
on the  state  of  the  information  received.     Marshall  v  the  Delaware 
Ins.  Co.  4  Cranch,  20?.  a,6.    Church  v  Oedient  and  others,  1  Caines 
Cas.  in  error,  21.     Haltet  v  Peyton,  1  Caines  Cas.  in  Error  8.     Dorr 
V  the  Union  Ins.   Company,   8  Mass.  Rep.  502.    bed  vide  Mum- 
ford  v  Church,   1  Johns*  Cas.  147.    sslocum  &  Burling  v  the  Uni- 
ted Ins.  «Co.  I  Johns.  Cas.   151.    Murray  and  another  v  the  Uni- 
ted Ius.  Co.  2  Johns.  Cas.  263.    livingston  v  Mastic  &  Patrick, 
3  Johns.  Cat.  293.    Dorr  v.  the  New-England  Viarine  Ins.  Co.  4 
Mass.  Rep.  221 .    The  object  of  abandonment  is  to  give  to  an  injury 
*  or  deprivation  of  the  properly  neither  total  or  desperate,  the  same 
effect  as  if  it  were  physically  destroyed,  or  rendered  of  no  value,  or 
irrecoverably  lost  to  the  insured  ;  the  insured,  therefore   is  not  com- 
pelled to  abandon  on  the  happening- of  the  event  which  would  entitle 
him  to  do  so  ;  but  he  may  wait  the  result,  and  if  the  loss  should  turn 
out  to  be  total,  he  will  recover  for  a  total  loss,  and  if  only  partial,  for 
a  partial  loss.     Church  v  liedient  and  others*  1  Caines  Can.  in  error, 
21.    Hallet  v  Peyton,  1  Caines  Cas.  in  error,   28.    Earl  v  hhaw,  1 
Johns.  Cas.  313.    Roget  v  Thurston,  2  Johns.  Cas,  248.    Steinbach 
vthe  Columbian  Ins.  Co.  2  Caines  Rep.  129.    Smith  v  ttteinbach;  2 
Caines  Cas.   in  error,  158.     >nydam  &  Wyckoff  v  the  Marine  Ins. 
Co.  2  Johns.  Rep,  138.     Gordon     Bowne*  2  Johns.  Rep.  150.    Gra- 
de v  the  New-York  Ins.  Co.  8  Johns.  Rep.  237.    Dorr  v  the  Union 
Ins.  Co.  8  Mass.   Rep.  494.    Hence,  where  thene  is,  in  the  first  in- 
stance, an  actual  total  loss,  an  abandonment  is  unnecessary.    As  to 
abandonment  on  policy  on  ptofite,  see  Tern  v  Smith,  3  Cninea  Rep. 

245. 

The  insured  who  seeks  to  recover  for  a  technical  total  loss,  must, 
besides  proof  of  the  facts  which  entitled  him  to  abandon,  shew  that 
he  offered  to  abandon,  within  a  reasonable  time  :aftcr  receiving  infor- 
mation of  the  loss,  and  in  proper  manner.    An  unnecessary  dtVf 


Ch.  2  j  W  -Policies  of  Insurance* 

seized  by  the  government  of  a  foreigB  country  on  the 
ground  of  b^ing  abopt  to  be  illegally  icBported.(l)  A 
payment  into  court  by  the  defendant,  of  so  much  per  cent* 
on  a  valued  policy,  is  clearly  not  an  admission  of  a  total 
Jo98.(2)(a) 

m 

(1)  Matthie  v  Potts,  3  "Boa.  &        (2)  Rucker  v  Palsgrave,  1  Taunt. 
Pull.  23.  4t9. 


amounts  to  a  waiver  of  his  right  to  abandon  ;  and  what  Is  reasonable 
time  is,  when  the  facts  have  been  ascertained  by  the  jury,  a  question 
of  law  for  the  decision  of  the  court.    The  Chesapeake  Ins.  Co.  v 
Stark,  6  tfranch,  268.    The  Maryland  Ins.  Co.  v  Ruden*s  Adm'r,  6 
Cranch,  336.     Livingston  fc  Gilchrist  v  Hie  Maryland  In*.  Go.  7 
Cranch,  506.    livermore  v  the  Newburyport  Marine  las.  <o  1  Mass. 
Bep.  264.    Smith  and  others  v  the  Ijewburyport  Marine  Ins.  «  o.  4 
Mass.  Rep.  668.  Murray  v  Hatch,  6  Mass.  Hep.  475.    3  Esp.  Rep. 
244.    Kelly  and  others  v  Walton,  %  '  ampb.  155.     Fuller  v  Ji"  all,  1 
-Yeate's  Rep.  464.     \TCaltnont  v  Murgatroyd,  3  ¥eftte*s  «ep.  27. 
There  is  no  form  prescribed  in  which  an  abandonment  is  to  be  made, 
yet  care  should  be  taken  that  it  be  unconditional,  explicit,  and  on 
sufficient  ground  ;  and  particularly  that  the  accident  occasioning  it 
be  described  with  certainty,  so  as  to  enable  aftttnderwiiter  to  d«ter- 
tnine  wbether'he'be  hound  to  aeeopt.    If -the  insured  rely  on  matter 
which  is  not  a  Justifiable  caose,  b*  must  be  bound  by  it,  andohall 
not  be  permitted  to  avaU  hhnaetf  of  a  subsequent  -accident,  without 
making  a  new  abandonment.    Suydam  &  Wyckoff  v  the  marine  Ins. 
Co.  1  Johns,  ttep.  181 .    S.  C.  2  Johns.  Rep.  138.    King  v.  Del.  Ins. 
Co.  Copy's  Marsh,  on  Ins.  601  a.    It  is  not  at  the  time  of  abandon- 
ment,  necessary  to  exhibit  to  the  insurer  the  pretiminary  proofs  but  it 
may  be  done  afterwards,     Uarker  ▼  the  Phoenix  fas.  Co.  8  Johns. 
Rep.  307.    "No  deed  of  cession  is  necessary  from  the  msuredto  the  in- 
surer* the  property  vesting  in  the  other  by  the  mere  act  of  abandon- 
ment.   The  Chesapeake  Ins.  «.o.  v  Stark,  6 Cranch,  268.     *  urtin  v 
Tbdffnx  Ins.  C  o.  uondy*s  ^arsh.  on  Ins.  "601  a.    And  the  agent  who 
makes  insurance  for  his  principal,  has  authority  to  abandon  without  a 
formal  letter  of  attorney.     The  Chesapeake  Ins.  Co.  s  stark.   6 
Cranch,  26$.    CromtiHatv  Ball  3  Yeate*s,  375.    As  to  waiver  of  aban- 
donment, secWa!den*v  the  r^hanix  Ins.  Co.  5  Johns .  Rep.  3<0. 
Ogdtn  &  Murray  *  Kew^Tork  Fife  Ins.  Co,  10  Johns.   Rep.  17T. 
Martin  €t  al.  v  the 'Salem  Harine-fa».  Co.  2  Mass.  Rep.  420: 


(«)  Of  the  effort,  of pacing  money  into  court,  as  an  admission  of  the 
plaintiff *s'«a*ae  of  action,  see  Bunt  Pr.  42 J.  Where  money  is  paid 
into  court  on  sr  policy  of  roaurance,  the  plaintiff,  by  taking  it  oitf,  will 
not  bo  precluded  from  proceeding  for  a  total  loss,  when  he  informs- 


Of  Evidence  in  Assumpsit  [Ch.  2. 

Proof  of  cap*      An  entry  in  the  book  kept  at  Lloyd's,  stating  the  cap- 
tute'  ture  of  a  ship,  is  evidence  of  that  fact,  though  it  is  not 

sufficient  evidence  of  notice  to  the  defendant,  so  as  to 
make  him  liable  on  a  policy  of  insurance,  by  which  it  was 
t  agreed,  that  the  loss  should  be  adjusted  within  a  certain 
time  after  the  advice  of  the  capture.(l)  The  sentence  of 
a  foreign  court  of  admiralty  is  not  evidence  of  a  capture: 
but,  after  independent  proof  of  the  capture,  it  will  be  evi- 
dence of  the  facts,  on  which  the  condemnation  proceeded* 

(2)(«) 

Ship  when        There  is  no  fixed  rule  of  law  for  ascertaining  at  what 
j^8"^         precise  period  a  ship,  which  has  been  for  some  time  missing 

and  unheard  of,  shall  be  considered  as  lost*    This  must 
65  vary  with  the  circumstances  of  each  particular  case.(A) 

(1)  Abel  v  Potts,  S  Esp,  242.        of  Admiralty  courts,  gee  Treatise 

(2)  Marshall  y  Parker.  2  Gamp,    on  Evidence,  1  vol.  p.  339. 
70.   As  to  the  effect  of  judgments 


•4m 


the  defendant's  attorney  at  the  time,  of  his  intention  to  go  for  a  total 
loss.  1  Johns.  Rep.  199.  Proof  of  low  as  averred  on  a  Narr,  stating* 
loss  by  capture,  there  can  be  no  recovery  on  the  barratry  of  the  mas- 
ter.   Crouaillat  v  Ball,  3  Yeate's  Rep.  275. 

w 

(a)  For  the  American  authorities  on  the  proof  and  effect  of  sen- 
tences of  Foreign  courts  of  admiralty,  see  1  Phillips  on  £▼.  2d  Am. 
edition,  p.  248  to  251,  in  notis.  A  decree  of  a  court  of  admiralty  in 
the  island  of  Hayti,  not  founded  upon  a  libel,  made  without  a  hearing*, 
and  unaccompanied  with  the  usual  formalities,  condemning  a  vessel 
and  cargo,  for  an  alleged  breach  of  blockade,  was  held  not  to  be  con- 
clusive evidence  of  that  fact.  Sawyer  and  others  v  the  Maine  Fire 
&  Marine  Ins,  Co.  12  Mass.  Rep.  291.  But  a  regular  condemnation  on 
the  ground  of  a  breach  of  blockade  is  prima  facie  evidence  of  the  fact 
of  a  blockade,  in  an  action  where  the  policy  excepts  the  risk  of  block- 
aded ports.  Radcliff&  other j  v  the  United  Ins.  Co.  9  Johns.  Rep.  277". 
A  sentence  of  a  court  of  admiralty  is  sufficient  evidence  of  a  condemna- 
tion, without  shewing  the  previous  proceedings.  Gardere  v  the  Co* 
lumbian  Ins.  Co.  7  Johns.  Rep.  514.  Bourke  v  Granbury  1  Varg.  Rep. 
16,  7  Wheaton,  581. 

(6)  Vide  Brown  &  Kimberfey  v  Neibon  &  Bunker,  1  Cables  Rep. 
325.  Gordon  v  Bowne,  2  Johns.  Rep.  150.  No  abandonment  is  re- 
quired. Gordon  v  Bowne,  2  Johns.  Rep.  150.  CambreHiog  v  M'- 
Catt,  2  Yeates' Rep.  381. 


Ch.  &]  on  Polices  of  Insurance 

Ob  a  short  voyage  the  presumption  of  loss  must  naturally 
arise  sooner  titan  upon  one  more  distant.  Ail  that  Can 
be  necessary  in  such  inquiries  is  the  best  proof,  that  the 
nature  of  the  case  admits.(l)  A  practice,  it  is  said,  has 
prevailed  among  insurers,  that  a  ship  shall  be  deetaed  lost, 
if  not  heard  of  lor  bix.  months  after  her  departure  Sot  any 
part  of  Europe,  or  after  the  time  of  the  latest  intelligence ; 
and  in  twelve  months,  if  for  a  greater  distance.(2)  The 
plaintiff  need  not  show,  that  the  ship  has  not  since  been 
heard  of  at  her  place  of  destination ;  but  it  will  be  sufficient 
to  prove,  that  no  information  has  been  received  in  this 
country,  since  her  departure. (3) 

In  the  case  of  a  supposed  loss  at  sea  there  must  be  some  proof  of  sailing 
evidence  of  the  ship's  sailing  upon  the  voyage  mentioned  in  ont  e  '"W* 
the  policy*  For  this  purpose,  proof  of  a  particular  destin* 
ation  by  charter-party  would  be  a  grotmd  for  presuming, 
that  it  was  the  chartered  voyage  on  which  the  ship  sailed ; 
or  the  proof  of  clearing  out  for  a  particular  port  would  af- 
ford a  presumption,  that  she  set  sail  for  that  port,  when 
she  dropped  from  her  moorings.(4)  In  the  case  of  Cohen 
v.  Hiucldey,(5)  where  it  was  necessary  to  prove  the  sailing 
of  a  ship  from  Portsmouth  to  Quebec,  the  counsel  for  the 
plaintiff  offered  in  evidence  the  convoy  bond,  executed  at 
the  custom  house  by  the  captain  and  by  the  plaintiff  as 
owner,  at  the  foot  of  which  there  was  a  memorandum  of 
"  Convoy  bond  for  Quebec ;"  and  an  officer  of  the  customs 
further  proved,  that  a  certificate  and  other  papers  for  a 
voyage  to  Quebec  would,  in  the  regular  course  of  office^ 
be  delivered  to  the  captain  before  he  sailed :  this  was  held 
sufficient  proof,  that  the  voyage,  on  which  the  ship  sailed, 
was  the  voyage  insured.  And  a  licence  to  carry  a  cargo 
to  the  place  of  destination  mentioned  in  the  policy,  is  evi- 
dence to  the  same  effect.  (6) 

CD  Green  v  Brown,  2  Str.  1109.  (4)  By  Ld.    Ellenboroagb,   2 

Ncwby  v  Read,  Park.  106.  Houat-  Campb.  52, 

man  v  Thornton,  1  Holt,  N.  P.  C.  (5)  2  Campb.  51. 

243.  (6;  Marshall  y  Parker,  2  Camp, 

(2)  Park.  Intor.  107.  69. 

(3)  Twemlow  v  Oswin,  2  Camp. 
85. 


Of  Evidence  in  Aseimipsit  [Ch.  "I. 

Proof  of  li-        JVhen  a  voyage,  which  was  illegal  of  itself,  has  been  le- 
CW1CC5fi  galized  by  a  licence,  the  licence  must  be  produced.     The 

original  document  is  the  best  evidence.  If  a  licence,  gran- 
ted by  a  competent  authority  in  a  foreign  country,  has 
been  lost,  and  the  loss  is  satisfactorily  proved,(l)  parol  ev- 
idence of  its  contents  will  be  received.  But  if  the  licence 
has  been  granted  by  the  government  of  this  country,  parol 
evidence  is  not  admissible  to  prove  its  contents,  though 
the  licence  be  lost ;  for  there  must  be  some  register  of  it 
preserved  at  the  office  of  the  secretary  of  state,  (on  whom 
the  stat.  48  G.  3.  c*  126.  s.  2.  throws  the  office  of  signing 
licences,*)  and  that  register  would  be  better  than  parol  evi- 
dence; and  even  if  the  licence  were  under  the  sign  manu- 
al, still  some  register  of  it  would  be  preserved,  which  ought 
to  be  resorted  to  in  preference  to  mere  parol  evidence.(2) 
By  the  stat.  of  4&  G.  3.  above  mentioned,  a  duplicate  of 
the  order  of  council  which  authorises  the  grant  of  the  li- 
cence, is  to  be  annexed  to  the  licence;  and  if  the  license 
is  lost,  examined  copies  of  the  order  in  council  from  the 
council-books,  and  of  the  licence  in  the  office  of  the  sec- 
retary of  state,  ought  to  be  produced  as  the  best  secondary 
evidence.(3) 

* 

Proof  of  par-      The  P^n*«ff,  though  he  declares  as  for  a  total  loss,  and 
till  loss.  proves  only  a  partial  loss,  may  recover  to  the  extent  of  his 

(1)  Kensington  v  Inglis,  8  East.    245. 

273.  See  Treatise  xm  Evidence,  1        (3)  Eyer  v  Palsgrave,  2  Caropb. 
vel.  p.  36.  606. 

(2)  Rhind  v  Wilkinson,  2  Taunt. 


*  This  statute  enacts,  that  it  shall  be  lawful  for  his  Majesty,  by  or- 
der of  council,  or  by  his  royal  proclamation,  to  direct  that  all  such  li- 
cences, as  by  virtue  of  any  act  of  parliament  or  otherwise  bis  Majesty 
may  lawfully  grant  under  his  sign  manual,  may  be  granted  by  one  of 
the  principal  secretaries  of  state  in  pursuance  of  an  order  of  council 
specially  authorising  the  grants'  of  such  licence,  a  duplicate  of  which 
order  shall  in  all  cases  be  annexed  to  such  licence. 


Ch.  $J]  on  Policies  of  InsurdnCi* 

► 

proof.(«)  As  to  the  fas  being  a  total  or  a  partial  loss, 
that  is  a  question  more  applicable  to  the  quantum  of  the  .- 

damages  than  to  the  ground  of  action ;  the  ground  of  the 
action  is  the  same,  whichever  the  loss  may  be;  both  are 
perils  within  the  policy.(  1 )  The  plaintiff  may  recover  less 
damages  than  he  demands  in  his  declaration,  though  he 
canhot  recover  more* 

.In  an  action  upon  an  insurance  of  goods  on  board  of  a    Proof  of  sal* 
ship,  if  the  declaration  state  that  the  ship  was  sunk,  where-  THTe- 
by  the  goods  were  spoiled,  and  it  appear  that  some  of  the 
goods  were  saved,  the  plaintiff  may  give  evidence  of  the  ex- 
pense of  salv&ge,  though  not  specifically  averred:(2)  for  it  i& 
a  consequence  of  the  damage  stated  in  the  declaration,  and  t 


Burr 


(1)    Gardiner"  v  Croatia!*,  2        (St)  Cary  v  King,  Rep.  teinp. 
it.  904.  Hard.  304. 


(a)  In  all*  actions  the  plaintiff  is  not  obliged  to  prove  a  damsgfe 
to  the  full  extent  alleged,  although  he  cannot  recover  more  than  he 
claims,  with  costs.    Com.  Dig.  Pleader  C.  84.    Dunl.  Pr.  268.  IJurr. 
Rep.  1188T.    4  Dattatf,  283.     rfarsh.  on  Ins.  729.    2  Saund.  207,  a. 
So,  if  he  declares  as  for  a  total  loss  of  the  entire  thing  insured,  when 
in  fact,  he  was  only  owner  of,  or  interested  in  a  part  of  it,  he  may  re- 
cover in  proportion  to  his  interest.    Marsh,  on  Ins.  729.    Lawrenoe  v 
Van  Home,  1  Caines  Rep .  276.    When  the  plaintiff  may  recover  the 
whole  amount  insured,  although  having  an  interest  only  in  part,  see 
t)avis  v  Boardman,  12  Mass.  Rep.  80.    Where  a  partial  loss  is  incur- 
red during  the  continuance  of  the  risk',  and  afterwards  a  total  loss, 
the  insured  is  entitled  to  compensation  from  the  insurer  for  the  par- 
tial loss,  inr  addition  to  the  total  loss.  Barter  v  The  Phoenix  Insurance 
Company,  8  Johns.  Rep.  307.    Wood  y  The  Lincoln  and  Kennebeck 
Insurance  Company,  6  Mass.  Rep.  479.    As,  where  a  vessel  during 
her  voyage  puts  into  a  port  of  necessity,  and  is  repaired,  and  after- 
wards proceeds  on  her  voyage,  and  is  totally  lost,  the  insured  is  enti- 
tled to  recover  the  partial  loss  arising  from  the  repairs,  and  general 
average  consequent  thereon,  in  addition  to  the  total  loss.    Saltus  and 
others  v  The  Commercial  Insurance  Company,  10  Johns.  Rep.  487. 
So,  the  insured  may  recover  above  the  sum  insured,for  the  expenses  of 
labour  and  travel  for  the  expense  and  recovery  of  the  property  insur- 
ed*   Watson  v  The  Marine  Insurance  Company,  7  Johns.  Rep.  57. 
Jumel  and  Desobry  v  The  Marine  Insurance  Company,  7  Johns.  Rcpi 
412,  M'firide  v  The  Marine  Insurance  Company,  7  Johns.  Rep.  43 1* 
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the  defendant  has  sufficient  notice  as  to  the  nature  of  the 
loss.(a)  Salvage  on  the  recapture  of  a  ship  must  be 
proved  bj  producing  the  proceedings  of  the  admiralty 
court,  which  has  ascertained  the  amount :(1)  the  act 
of  parliament  53  G.  3.  c.  1G0.  s.  40.  expresBly  requiring, 
in  all  cases  of  capture  and  recapture,  that  some  proceed- 
ing should  be  had  in  the  admiralty  court,  to  ascertain  what 
shall  be  the  amount  of  salvage.  The  amount  therefore 
of  partial  loss,  claimed  of  the  underwriter  must  dmem? 
upon  the  proceedings  of  that  court.  Where,  indeed,  * 
ship  could  not  be  carried  into  an  admiralty  court,  the  im~ 
possibility  might  excuse  the  production  of  the  proceedings, 
which  would  be  required  in  ordinary  cases*  But  the  gene- 
ral rule  is,  that  where  the  plaintiff  seeks  to  recover  in  con- 
sequence of  the  judgment  of  a  court,  he  must  produce  the 
judgment. 

Captain's  A  protest  by  the  captain  of  the  ship  is  not  admissible  m 

protest.  Aie(  ag  evi(jence  0f  the  facts  there  stated.(ft)    Nor  cad  It 

be  received  as  an  admission  of  those  facts,  merely  on  the 
ground  of  having  been  shown  by  the  broker  to  the  defend- 
ant, the  underwriter.(S)  If  the  protest  has  been  adopted 
by  the  plaintiff  as  his  own  statement,  it  will  of  course  be 
evidence  against  him  on  the  footing  of  an  admission  ;  or  it 
58  may  be  admitted  in  evidenee  for  the  purpose  of  contra- 

(1)  Thellusson  y  Shedden,   2"       (2)  Senatv  Porter,  7  T.  R.  158. 
New  Rep.  229.  Christian  v  Coombe,  2  Esp.  489. 


(a)  As  to  the  rule  that  the  declaration  need  not  state  a  particular 
damage,  and  for  the  exception  to  the  rule,  see  Com.  1%.  Pleader  C. 
84.  2  Johns.  Rep.  149.  16  Johns.  Rep.  222.  1  Chitty  on  Plead. 
332.    Dunl.  Pr.  267,  268. 

(61  Ace.  Marsh,  on  Ins.  716.  Scriba  v  Insurance  Company,  X.  A. 
Condy's  Marsh.  716,  a.  Hempstead  r  Bird,  1  Day,  91.  Lamalore  v 
Cftze,  and  Winthfop  v  Union  Insurance  Company,  Condy*s  Marsk. 
716.  n.  United  States  v  8harp  et  al.  Peters  Rep.  118.  Contra  Nir- 
envlxmg,  1  Dallas,  6.  Story  ▼  Strettel,  1  Dallas,  10.  Morgan  ▼ 
itsuranco  Company  of  North  America,  4  Dallas,  456.  Brown  ▼  Ckirard, 
I  Binney,  40.    Contra.  Brown  t  Griard,  4  Yeates'  Rep.  115. 
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dieting  the  statement  ot  the  captain,  and  so  to  discredit  his 
testimony. 

The  principal  facts,  to  be  proved  on  the  part  of  the     Evidence  for 
plaintiff,  having  been  considered,  it  may  be  convenient  to 
mention  in  this  place  a  few  of  the  several  grounds  of  de- 
fence, and  to  treat  shortly  of  the  evidence  applicable  to 
each* 

The  defendant,  under  the  general  plea  of  non-assumpsit  Mlsrepresenta- 
may  prove  any  thing  that  will  have  the  effect  of  rendering 
the  policy  void,  such  as  misrepresentation  or  concealment 
{a)  of  circumstances,  by  which  the  underwriter  may  have 


(0)  If  by  the  usage  of  the  trade  insured,  it  be  necessary  that  cer- 
tain* papers  should  be  on  board,  the  concealment  of  those  papers 
cannot  affect  the  plain  tiffs  right  to  recover  upon  the  policy.  Liv- 
sogston  and  Gilchrist  y  The  Maryland  Insurance  Company,  7  Cranch, 
406.  Le  Roy  and  others  v  The  United  Insurance  Company,  7  Johns. 
Rep.  343.  And  it  is  always  open  to  inquiry,  how  far  a  paper,  though 
intentionally  false,  was  material  to  the  risk.  Le  Roy  v  The  United 
Insurance  Company,  7  Johns.  Rep.  343.  The  insurer  is  presumed  to 
be  acquainted  with  the  nature  and  situation  of  the  places  to  which 
the  contract  of  insurance  relates,  and  the  insurer  therefore  is  not 
bound  to  inform  him  of  those  facts  ;  the  topography  of  the  places 
mentioned  in  the  policy,  being  matter  of  general  knowledge,  with 
-which  every  underwriter  takes  upon  himself  to  be  acquainted.  De- 
feraguemerc  t  The  New- York  Fire  Ins.  Company,  10  Johns.  R-p. 
120.  Dclonguemere  v  The  Firemen  Ins.  Co.  10  Johns.  Rep.  126. 
As  to  what  need,  or  what  need  not  be  disclosed,  see  further  iluSbard 
et  al.  ▼  CoolWge  et  alt.  2  GalKson,  352.  Walden  and  Walden  v 
The  New-York  Firemen  Insurance  Company,  12  Johns.  Rep.  128. 
Yass  v  Ball,  2  Yeate's  Rep.  17B.  The  operation  of  a  concealment, 
en  the  policy,  depends  on  its  materiality  to  the  risk  ;  and  this  mate- 
riality is  a  subject  of  consideration  for  the  jury.  The  Maryland  In- 
surance Company  v  Ruden's  Administrator,  6  Cranch,  338.  So,  in 
tiie  case  of  the  New. York  Firemen  Insurance  Company  v  Walden  r.nd 
Walden,  12  Johns.  Rep.  5J13,  it  was  held  that  what  facts  in  the  knowl- 
edge of  the  insured,  are  material  and  necessary  to  be  communicated 
to  the  assurers  at  the  time  of  effecting  the  insurance,  Is  matter  for  a 
•  jury  exclusively  to  determine  $  and  the  judge  in  his  charge  to  the 
jury,  though  he  may  express  his  opinion  as  to  the  materiality  of  the: 
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been  deceived  or  misled  as  to  the  nature  of  tfoe  risk.  With 
respect  to  this,  the  evidence  of  underwriters,  as  .to  the  ma- 
terial nature  of  the  circumstances  aod  the  effect  which 
they  would  have  upon  the  premium,  is  cot  admissible*  It 
is  the  province  of  a  jury,  and  not  of  individual  underwri- 
ters, to  decide  what  facts  ought  iq  be  communicated.  It  is 
not  a  question  of  science,  in  which  scientific  men  will 
mostly  think  alike,  but  a  question  of  opinion,  liable  to  be 
governed  by  fancy,  and  in  which  the  diversity  might  be 
endless.  Such  evidence  leads  to  nothing  satisfactory,  and 
ought  on  that  grqund  to  be  rejected.(l) 

re^ution?^  In  aa  action  aSain8t  a  second  or  other  subsequent  un- 
tUe  fim  under-  derwriter,  it  has  been  the  practice  to  admit  evidence  of 
WTl  cr*  representations  made  to  the  first  underwriter,  on  the  ground 

that  the  others  give  credit  to  the  representations  ma<]f  to 
the  first,  and  have  faith  in  his  judgment.(2)  However, 
the  rule  has  never  been  extended  to  any  underwriter  e#? 
cept  the  first ;  and  the  admissibility  of  the  representations, 
even  in  that  instance,  has  been  thought  to  be  founded 
$9  more  on  precedent  than  on   reason. (3)      Lord  Ellenbo- 

rough  has  said,  upon  this  subject  (4),   "  Whenever  the 

(1)  By  Gibbs  C.  J.    Durell  v  8imon,    MS.    case    reported  ip 

Bederley,  1  Holt,  N.   P.  C  286.  Park's  System  of  Insurance,  64$% 

See  Karthon  v  Lough  man,  con-  last  edit. 

tea,  by  Holroyd  J.  2  Starkie,  258  (3 »  See  Brine  ▼  Featherstone* 

stated  in  vol.  i.  Treat  on  Ev.  p.  4  Taunt*  871, 

*         298.  (4)  Forrester  ▼  Pigou,  1  Maule 

(2    Pawson  v  Watson,  Cowp.  fcSelw.  13.  And  Bee  3  East,  57?. 
739.  3  East,  573.     Stackpole  y 


facta,  for  their  assistance  or  by  way  of  advice,  in  cases  of  doubt  and 
difficulty,  ought  not  to  give  them  positive  direction  or  opinion  as  to  the 
materiality  of  the  facts  concealed,  so  as  tq  prevent  the  jury  from  ex- 
ercising their  own  judgment,  and  deciding  for  themselves,  vide  also 
Pine  v  Van  Nuxem,  and  the  same  v  Pratt  &  Kintying  3  Yeatc's  Rep. 
30. 

To  constitute  a  representation  there  should}  be  an  affirmation  pj 
denial  of  some  fact ;  or  an  allegation  which  would  plainly  lead  the 
mind  to  the  same  conclusion.  Livingston  and  Gilchrist  v  Tlje  Ma- 
ryland Insurance  Company,  7  Cranch,  506. 
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question  conjes  distinctly  before  the  court,  whether  a  com- 
munication to  the  first  underwriter  is  virtually  a  notice  to 
all,  I  shall  not  scruple  to  remark,  that  the  proposition  h 
to  be  received  with  great  qualification.  It  may  depend 
upon  the  time  and  circumstances  under  which  that  com- 
munication was  made  ;•  but  on  the  mere  naked  unaccom- 
panied fact  of  one  name  standing  first  upon  the  policy,  I 
should  not  hold  that  a  communication  made  to  him  was 
virtually  made  to  all  the  subsequent  underwriters.  But 
the  question  is  of  such  a  magnitude,  that,  if  it  should  arise, 
1  should  direct  it  to  be  put  on  the  record,  in  order  that  it 
might  be  submitted  to  (he  consideration  of  all  the  Judges." 

In  the  case  of  Marsden  v.  Reid(l),  as  the  n^me  of  the 
underwriter,  to  whom  the  broker  had  made  certain  repre- 
sentations concerning  the  ship,  stood  in  the  policy  after  the 
name  of  the  defendant,  it  was  proposed,  on  the  part  of  the 
defendant,  to  give  in  evidence  a  separate  slip  of  paper, 
which,  as  it  was  said,  contained  the  names  of  the  under- 
writers  in  the  true  order  in  which  jlbey  tad  been  originally 
applied  to,  and  in  which  they  had  agreed  to  sign,  and  this 
order  was  different  from  that  on  the  policy.  This  paper 
was  tepdered  in  evidence  to  show  the  Qrder  in  which  the 
underwriters  had  in  truth  engaged,  for  the  purpose  of  iur 
tmdaeiag  evidence  of  a  false  representation  made  to  the 
first  underwriter.  But  Lord  EHenborough  C.  J.  at  the 
trial,  and  the  Court  afterwards,  upon  the  discussion  of  the 
rule  for  setting  aside  the  verdict,  were  of  opinion,  that  the 
paper  in  question  could  not  be  received  in  evidence  for 
tfek  purpose  on  account  of  the  want  of  a  stamp  ;  the  effect 
of  the  evidence  b^lng  fb  show,  through  the  medium  of  a 
wtit\og%  that  the  contract  entered  into  between  these  par- 
tie*  was  different  from  that  which  it  appeared  to  be  upon 
the  fece  of  the  policy  itself,  inasmuch  as  the  true  contract 
was  to  be  evidenced  by  the  order  in  which  the  undcrwrt- 

0)  3  Ffcst,  573. 
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ters  had  engaged:  as  appeared  by  the  paper  furoduce<L(«) 

Sea-worthiness      Another  ground  of  defence  is,  that  the  ship  insured  was 
60  not  sea-worthy  at  the  commencement  of  the  risk  ;   for 

the  sea- worthiness  is  an  implied  condition  or  warranty  in 
every  policy,  (b)  If  the  inability  of  the  ship  to  perform 
the  voyage  becomes  evident  immediately  after  leaving  the 
port,  or  in  a  short  time  after  the  risk  commences,  without 
any  apparent  cause  of  injury,  the  presumption  is,  that  this 
inability  has  arisen  from  causes  existing  before  her  setting 
sail  on  her  intended  voyage,  and  that  the  ship  was  not  then 
sea-  worthy  :  and  the  burthen  of  proof,  in  such  a  case,  is 
thrown  upon  the  assured,  to  show  that  the  inability  arose 
from  causes  subsequent  to  the  commencement  of  the  voy- 
age^ 1)  On  the  question  of  sea- worthiness,  ship-builderjs 
may  be  admitted  to  state  their  opinion  on  examining  a 
survey  (c)  taken  by  others,  although  taken  in  their  ab- 
sence ;  the  subject  being  a  matter  of  skill  and  science. (2) 

(11  Watson  t  Clark,  1  Dow.     Campb.  117.    See  Treat,  on  Er. 
336.'  '  vol.  i.  p.  299. 

(2)  Beckwith  v  Sydcbotham,  1 


(a)  Insurance  was  effected  upon  a  ship  and  her  freight  by  an  agent 
of  the  assured,  who  delivered  to  the  insurance  broker  a  written  me- 
morandum, that  the  assured  was  the  owner  of  one  half  the  ship  and 
freight,  and  that  the  policy  was  to  take  effect,  if  no  insurance  were 
made  by  the  owner  elsewhere :  this  memorandum  not  being  inserted 
in  the  policy  or  annexed  to  it,  was  held  not  to  be  evidence  to  control 
the  contract  of  the  parties.  Tligginson  v  Dall,  13  Mass.  Rep.  96.  Sed 
vide  Norris  v  Ins.  Co.  of  N.  A.  3  Yeates*  Rep.  84. 

(ft)  The  vessel  herself  must  not  only  be  competent  for  the  voyage ; 
but  to  be  seaworthy  when  she  sails,  must,  among  other  things  be  pro- 
vided with  all  necessary  stores  for  the  voyages  Fontaine  v.  The  Phoe- 
nix Insurance  Company,  10  Johns.  Rep.  58. 

(r)  A  survey  of  a  ship  made  in  a  foreign  port,  as  to  heir  seaworthi. 
nets,  is  an  ex  parte  document,  and  not  evidence  in  chief  on  the  part 
of  the  insured,  unless  called  for  by  the  defendant.  Saltua  and  others 
v  the  Commercial  Insurance  Company,  10  Johns.  Rep.  487.  As  to 
the  admissibility  and  effect  of  a  survey  made  in  a  foreign  port,  when 
authorised  by  the  policy.  Vide  Dorr  v  The  Pacific  Insurance  Co.  7 
Wbeaton's  Rep.  581.  Steinmeta  v;  U,  States  Insurance  Co.  2  Ser~ 
geant&Rmulc  293. 
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Other  grounds  of  defence,  winch  may  be  proved  underothev  grounds 
the  general  issue,  are,  that  the  voyage,  the  trading,  or  in-  ** dcfellC0' 
surance,  were  prohibited  bj  the  laws  of  the  country  ;(a) 
or  that  the  ship  deviated  before  the  loss,  without  any  ne- 
cessity or  reasonable  cause,  from  the  regular  course  of  the 
insured  voyage  ;  for  tim  is  an  implied  condition,  that  the 
ship  shall  pursue  the  most  direct  course  from  the  point  of 
starting  to  the  point  of  destination*(6) 


(a)  If  the  vessel  have  on  board  an  enemy's  license,  the  policy  is 
thereby  avoided.  Colquhur  and  other*  v  The  New-York  Firemen  In- 
surance C  ompany,  15  Johns.  Rep.  35'J.  Craig1  v  The  United  tates 
Insurance  Company,  Peters  Rep.  410.  The  Supreme  Court  of  Massa- 
chusetts has  held  otherwise,  but  their  opinion  is  opposed  by  the 
soundest  principles  of  law  and  morality.  Hayward  v  Blake,  12  Vaas. 
Rep.  176.  Perkins  t  The  New-England  Marine  Insurance  Company* 
12  -lass.  t?ep.  2 14.  Insurance  against  condemnation  for  a  breach  of 
the  trade  laws  of  a  foreign  country  is  a  lawful  contract ;  but  this  risk 
is  not  within  the  general  words  of  a  policy,  unless  the  voyage  be  to  a 
place  where  no  legal  trade  can  be  carried  on  ;  in  which  case  such  a 
risk  will  be  presumed  to  have  been  within  the  intentions  of  the  parties 
to  the  policy.  Parker  and  others  t  Jones,  13  Mass.  Hep.  173.  Gar- 
diner and  others  t  Smith,  1  Johns.  Cas.  141.  As  to  the  effect  of  an 
enemy's  license  upon  a  contract  of  charter-party,  see  Ogden  t  Barker 
and  others,  18  Johns.  Rep.  87.  Another  ground  of  defence  in  an  ac- 
tion on  a  policy,  is  the  commission  of  some  act  prohibited  by  the  law 
of  nations ;  as  the  rescue  of  a  neutral  ship,  detained  for  an  alleged  jus- 
tifiable cause,  from  a  belligerent.  M>Lellan  v  The  Maine  Fife  and 
itarine  Imurance  Company,  12  Mass.  Bep.  246. 

(ft)  What  is  a  deviation,  and  when  it  is  or  is  not  justifiable,  vide 
Gilfert  v  Hallet  &  Bowne,  2  Johns.  Cas.  296.  Lawrence  v  The  Ocean 
Insurance  Company,  11  Johns.  Rep.  241.  United  States  v  The  Pan 
Shearman,  Peters  Rep.  98.  Robinson  v  The  Marine  Insurance  Co. 
of  New-York,  2  Johns.  Rep.  89.  14  Johns.  Rep.  315.  Suydam  and 
WickofFv  The  Marine  Insurance  Co.  2  Johns.  Rep.  138.  Laroche 
others  v  Oswin,  2  East's  Rep.  131.  Vos.  and  Lightbourne  v  Robinson 
9  Johns.  Rep.  192.  Robertson  v  The  Columbian  Insurance  Company, 
S  Johns.  Rep.  491.  Kettle  v  Wiggin  and  others,  13  Mass.  Rep.  68. 
Ward  v  Wood,  15  Mass.  Rep.  539.  thierhagen  v  The  United  States 
insurance  Co.  2  Sergeant  &  Rawle,  309.  Hammond  v  Reade,  4  Barn- 
walle  &  Alderson,  72.  Where  a  vessel  having  a  letter  of  marque,  but 
insured  only  for  a  mercantile  adventure,  makes  a  prize,  it  is  a  devia- 
tion.    Wiggin  and  others  r  Amory,  13  Mass.  Rep.  118.    Wiggin  and 
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Kcn>6ompfi*      The  defendant  may  tftoe>  prove,  under  the  general  faefag 
Mic^wiA  ww-  tbat  Ae  ^rty  in^roiha^not  eompKed  With  a  wa#ranty(a) 

contained  in  the  policy^  1 )  In  ofrder  to  prove  at  Warranty, 
tbat  a  ship  insured  was  of  a  particular  nation,  proof  of  her 
carrying  the  flag  of  that  nation  at  time*  when  she  was  free 
from  all  danger  of  capture,  and  that  the  captain  siddr&sed 
Himself  to  the  consul  Of  that  nation  in  a  foreign  part*  iff 
prima  facie  evidence  of  the  truth  of  the  fact  W4rrahted»(2) 

* 

(lx  As  to  effect  of  sentences  of    p.  341. 
courts  of  admin  ty  in  falsifying*        (2)  Arcangelo  v  Thompson,  2 
warranties,  see  Tr.  on  £v.  vol.  i.    Campb.  620. 


«m4».m*mm*<«  »• 


g£  another  v  Boardman,  14  Mass.  Rep.  12.    As  to  deviation  by  delay  in 

commencing  the  voyage,  vide  Earl  v  Shatf,  1  Johns.  Cas.  313.  As  to 
•  the  distinction  between  art  intended  deviation  and  a  change  of  the 
▼oyage,  vide  Lawrence  v  The  Ocean  Ins.  Co.  11  Johns.  Rep.tMl. 
As  to  deviation  to  avoid'  capture,  vide  Reade  and  Jephson  v  The  Com- 
mercial Instance  Company,  3  Johns.  Rep.  325.  10  Johns.  Rep.  &. 
fteilson  and  other!  V  *fhe  ColumVtari  Insurance  Company,  1  Johns. 
Rep.  301. 

(a)  The  description  of  a  vessel  in  the  policy,  as  the  AfterU&i  Span- 
ish, &c.  vessel  called  (he,  Uc.  is  an  implied  warranty  of  her  national 
Character,  8  Johns.  Uep.  307.  Higgins  vLivermore,  14  Mass.  Rep.  106. 
And  the  national  character  of  the  property  depends  oil  the  place  of 
domicil  of  the  owner,  and  not  that  of  his  birth  or'  citizenship .  Elbert 
and  Kraffts  V  The  Onited  Insurance  Company,  16  Johns.  Rep.  12$, 
Livingston  and  Ghilchrist  v  The  Maryland  Ins.  Co.  7  Cranch,  506. 
Where  property  Was  insured  on  board  The  Spanish  Brig  New  Consti- 
tution, K  was  holden  that  the  description  in  the  policy  amounted  to  a 
Warranty  that  the  vessel  was  Spanish,  and  that  was  not  competent  for 
the  assured  to  shew  that  the  underwriters  were  informed,  at  the  time 
of  their  subscription,  that  she  was  in  truth,  an  American  vessel,  and 
Was  to  be  ostensibly  Spanish,  for  the  purpose  of  avoiding  capture  by 
the  enemy.  Atherton  v  Brown,  14  Mass.  Rep.  152.  A  warranty  that 
a  ship  is  American  property  imports  not  merely  that  she  la  American, 
but  that  she  should  be  accompanied  with  the  documents  requisite  to 
shew  her  national  character.  Coolidge  and  Oliver  v  The  New- 
York  Firemen  Insurance  Company,  14  Johns.  Rep.  308.  And 
proof  that  the  vessel  was  owned  by  an  American  citizen,  and  had  all 
the  papers  for  an  American  vessel,  except  a  register,  ha  ing  sailed 
with  a  sea-letter  only,  was  held  to  be  sufficient  evidence  of  a  compli- 
ance with  the  warranty.  Barker  v  The  Phoenix  Insurance  Company* 
8  Johns.  Rep.  307.  See  further  as  to  evidence  of  national  character. 
The  United  States  v  Furlong,  5  Wheat.  184. 


Ch.  2.]  o»  Policies  of  Insurance. 

The  circumstance  of  her  carrying  such  colours  merejy  at  61 

the  time  of  capture  would  have  very  little  weight,  as  in 
the  moment  of  danger  any  strange  flag  might  be  hoisted 
for  the  purpose  of  deception  :  it  is  the  fact  of  her  carrying 
them  at  other  times,  when  in  a  state  of  security,  thai  gives 
weight  and  importance  to  the  evidence* 

An  underwriter  is  not  an  incompetent  witness,  in  an  ac-  Wne  w' 

ti on  against  another  underwriter,(a)  merely  from  the  circum- 
stance of  his  having  subscribed  his  name  on  the  same  pol- 
icy^ 1)     If  he  has  entered  into  a  consolidation  rule,  he 
has  an  interest  in  the  result :  and  that  will  disqualify  him 
as  a  witness.     Or  if  he  has  chosen  to  pay  his  debt  before- 
hand, upon  a  condition  to  be  determined  by  the  event  of 
the  suit,  he  becomes  as  much  interested  in  the  event,  as  if 
he*were  a  party  to  a  consolidation  rule.(2)  In  an  action  on 
a  policy  of  insurance  on  goods,  the  owner  of  the  vessel, 
on  board  of  which  the  goods  were  put,  is  not  a  competent 
witness  for  the  plaintiff,  to  prove  the  sea-worthiness  of  the 
ship  ;(3)    for  he  will  be  liable  to  an  action  at  the  suit  of 
the  plaintiff,  if  the  plaintiff  fail,  and  the  verdict  would  be 
evidence  against  him  in  such  action  as  to  the  quantum  of 
damages.    For  the  same  reason,  the  captain  of  the  vessel 
is  not  a  competent  witness  for  the  defendant,  the  under- 
writer, to  disprove  the  charge  of  barratry,(4)     When  the 
only  question  at  issue  relates  to  the  original  destination  of 

(1)  Bent  v  Baker,  3  T.  R.  27.  principle  as  Green  v  N.  R.  Comp. 

See  Treat,  on  Ev.  vol.  i.  p.  46.  4  T.  R.  589.  and  other  cases  cited 

(2;  1  Maule  &  Selw.  14.  in  Treat,  on  Ev.  vol.  i.  p.  54. 

(3)  Rotheroe  v   Elton,  Peake  (4)  Bird  v  Thompson,  1  Esp. 

N.    P.  C.  84.     Upon   the  same  N.  P.  C.  339. 


(a;  He  is  not  interested  in  the  event  of  the  suit :  and  on  the  same 
principle  one  seaman  may  be  a  witness  for  another;  in  any  suit  re- 
specting the  same  voyage,  although  interested  in  tfre  question,  if  not 
interested  in  the  event  of  the  suit.  Spiirr  and  others  v  Pearson,  Ma- 
son  104.  A  witness  who  has  the  legal  title  to  property,  in  which  the 
assured  has  an  equitable  interest,  is,  notwithstanding,  a  competent  wit- 
ness for  him,  13  Mass.  Rep.  65. 
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Of  Evidence  in  Assumpsit  [Cb.  3v 

the  ship,  the  captain  is  competent  to  give  evidence  on  that 
point,  though  he  is  part  owner  of  the  ship«(l)(a) 

(1)  Be  Syroonds  y  De  la  Cour,  2  New  Bep.  3/4.    See  Treat,  oa 
Bv.  vol.  i.  p.  47. 


(a)  In  certain  cases  the  insured,  although  he  fails  to  recover  for  a 
loss  under  the  policy,  will  yet  be  entitled  to  have  the  premium  of  in- 
surance restored  to  him,  as  to  which  see  Waddington  v  The  United 
Insurance  Company,  17  Johns.  Bep.  123.  Hendricks  v  The  Com- 
mercial Insurance  Company,  8  Johns.  Rep.  1.  Robertson  v  The  Co- 
lumbian Insurance  Company,  8  Johns.  Rep.  491.  ♦  Where  one  effects 
an  insurance  on  account  of  a  third  person  as  his  agent,  but  without 
any  authority  from  him,  such  third  person,  in  an  action  against  the 
insurer  for  a  return  of  premium,  on  being  released  by  the  plaintiff" 
from  all  claim  for  the  premium,  is  a  competent  witness.  Steinbach  v 
Bhinelander,  3  Johns.  Cas.  269. 


CHAP.  III. 


Of  Evidence  in  an  Action  of  Assumpsit,  on  the  Sale  of  Real 

Property. 

S 
IF  the  buyer  or  seller  of  property  refuse  to  perform 

the  contract,  the  other  party  may  bring  an  action  of  as- 
sumpsit for  the  breach  of  the  contract.  The  plaintiff,  in 
support  of  this  action,  will  have  to  prove  the  contract  or 
particulars  of  sale ;  the  performance  of  every  thing  to  be 
done  on  his  part ;  and  the  breach  of  the  contract  by  the 
defendant. 

l.  Action  by        First,  of  the  action  by  a  vendor.(o) 
vendor. 


(b)  Assumpsit  lies  to  recover  the  consideration  money  for  land 
•old  and  conveyed,  14  Johns.  Rep.  165.  And  although  the  vendox 
has  given  a  deed,  in  which  it  is  expressed  that  the  consideration  had 
been  paid,  parol  evidence  is,  notwithstanding,  admissible  to  shew 
that  it  had  not  been  paid  ;  (Shepherd  v  Little,  14  Johns.  Rep.  210.) 
the  admission  in  tto  deed  being  no  more  than  a  receipt,  which  is  only 


Cfa.  3,]  on  Sale  of  Real  Property. 

The  best  evidence  to  prove  the  contract  of  sale  is  the  ****<&  c*a- 
•contract  itself,  and  this  must  be  in  writing :  the  fourth  sec* 
tion  of  the  statute  of  frauds  having  enacted,(l)  that  no  ac- 
tion shall  be  brought,  to  charge  anj  person  upon  any  con- 
tract or  sale  of  lands,  tenements,  or  hereditaments,  or  [of] 
any  interest  in  or  concerning  them,  unless  the  agreement, 
upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized.(a)  The  several 
particulars  of  this  section  have  been  already  considered  in 
another  place  ;(2)  and  it  is  not  necessary  here  to  add  any 
thing  further  upon  the  subject. 

Where  the  estate  has  been  sold  at  public  auction,  such  Salebyanotien. 
conditions  and  particulars  of  sale,  as  are  stated  in  the  dec- 
laration, must  be  proved  at  the  trial.  And  the  verbal  dec- 
larations of  an  auctioneer  at  the  time  of  the  sale  are  not 
admissible  for  the  purpose  of  varying,  or  adding  to,  or  ex- 
plaining the  printed  conditions  of  sale«(3)(6) 

(1)  St.  29  G.  c.  3.  •    proof  of  written  agreements,  see 

(2)  See  Treat,  on  Ev.  part  2d.     sect.  2. 

oh.  8.  sect.  1.    And  as  to  the        (3)  Treat,  on  Ev.  vol  i.  p.  592. 


prima  fade  evidence  and  may  always  be  contradicted.  A  Count  in 
assumpsit  generally  for  certain  lands  sold  and  conveyed  by  the  plaintiff* 
to  the  defendant  without  any  particular  description  is  bad,  13  Johns. 
Rep .  483.  Where  a  note  founded  on  an  usurious  consideration,  was 
passed  by  the  defendant  to  the  plaintiff,  in  part  of  the  consideration 
for  the  sale  and  conveyance  of  land.  The  Plaintiff  after  having  sued 
on  the  note,  and  failed  to  recover  because  of  the  Usury,  may  maintain 
an  action  of  assumpsit,  to  recover  the  amount,  on  the  original  con- 
tract ;  the  note  being  a  nullity.  Swartwout  v  Payne,  19  Johns.  Rep. 
994. 

(a)  As  to  memorandum  made  by  agent,  see  Clason's  Executors  v 
Bailey  and  others,  14  Johns.  Rep.  484,  cited  post,  p.  80  in  notis. 

(6)  Parol  evidence  of  the  declarations  of  an  auctioneer,  contrary  to 
the  written  terms  of  sale,  is  not  admissible  ;  but  such  evidence  as  to 
the  property  intended  to  be  sold  by  him,  is  proper.  Wright's 
t  Deklyne,  Peters'  Rep.  199. 
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Of  Evidence  in  Assumpsit  [Ch.  3. 

Proof of  re*-  The  vendor,  in  support  of  this  action,  must  prove,  that 
anc.*onu«rni"  ^e  wa8  ^ady  on  his  part  to  perform  every  thing  which  the 
Partf  /,«  contract  required  him  to  do,  when  the  other  party  ought 

to  have  completed  the  purchase.  It  is  a  general  rule,  ap- 
plicable to  all  contracts  of  sale,  that  where  two  concur- 
rent acts  are  to  be  done,  the  party,  who  sues  the  other  for 
non-performance,  must  aver  and  shew  that  he  performed, 
or  was  ready  to  perform,  his  part  of  the  contract :  and 
when  the  plaintiff  is  first  to  do  an  act  to  entitle  himself  to 
the  action,  he  must  either  show  the  act  done,  or,  if  it  is 
not  done,  at  least  that  he  has  performed  every  thing  that 
was  in  bis  power  to  perform.(l)(a)  If  the  other  party 
stops  him,  intending  not  to  perform  his  part,  (as  where  the 
draft  of  an  assignment  was  shown  to  the  defendant  for  his 
approbation  of  the  form,  but  he  refused  to  read  it,  and  dis- 
charged the  plaintiff  from  executing  it,  intending  not  to 

(I)   Goodissonv.   Nunn,   4  T.     It.    129.     Glazebrook  v.    Wood- 
Jt.  761.  Morton   v.  Lamb,  7  T.    row,  8  T.  R.  366.     1  East,  210. 


(a)  Where  two  acts  are  to  be  done  at  the  same  time,  as  where  A. 
Covenants  to  convey  an  estate  to  B.  on  such  a  day,  and  in  considera- 
tion thereof  B.  covenants  to  pay  A.  a  sum  of  money  on  the  same  day 
neither  can  maintain  an  action  without  shewing  performance  of,  or 
an  offer  to  perform  his  part,  though  it  is  not  certain  which  of  them  is 
obliged  to  do  the  first  act.     1  Saund.  320,  n.  4.  balk.  1  «i.  pi.  1;  171. 
pi.  3.  fetr.  569.  Bull.  N.  P.  147.  2  Johns.  Rep.   207.  Jones  v  Gard- 
ner, 10  Johns.  Hep.  266.    5  Johns.  Rep.    179.   Gazey  v  Price,   16 
Johns.   Rep.  267.    Kobb  v  Montgomery,  20  Johns.  Kep.   15.  !  arker 
v  Parmale  20  Johns.  Kep.  130.    Spindle  v  Miller,  6  Vumford's  Kep. 
170.     Dunl.  Pr.  .59.  Post  p.  82.      A.  in  consideration  of  the   cove- 
nants of  B.  in  the  "same  deed,  covenants  that  he  will  purchase  certain 
lands  of  B.  then  in'possession  Of  A.  and  will  pay  for  the  same  a  cer- 
tain sum  in  four  years,  with  interest  annually  ;  and  B.  covenants  that 
Jlc  will  deliver  to  A.  a  conveyance  of  the  land,  upon  his  paying  the 
said  sums  at  the  time  or  times  mentioned.    It  was  holden  that  B. 
might  recover  the  interest  at  the  end  of  each  of  the  three  first  years 
by  way  of  rent ;  but  that  he  could  not  recover  the  fourth  year's  inter- 
est nor  the  principal  sum,  without  making  a  tender  of  the  conveyance. 
Gardiner  v  Corson,  15  Mass.  Rep.  500. — The  rules  as  to  the  depen- 
dency, or  independency  of  covenants,  equally  apply  to  stipulations 
pontained  in  agreements  not  under  seal. 


Ch.  3.]  on  Sale  of  Real  Property. 

pay  the  money,)  in  such  a  case  it  is  not  necessary  for  the 
first  party  to  go  farther  and  do  a  nugatory  act ;( 1 )  but  he 
may  aver  that  be  tendered  the  draft,  and  that  the  other 
party  discharged  him  from  executing  it ;  or  that  he  ten- 
dered the  assignment,  and  that  the  other  party  refused  to 
accept  it. 

In  an  action  against  the  defendant  for  not  accepting  the  ?'iof  ?^ren- 
conveyance  of  an  estate,  which  he  agreed  to  purchase  on 
having  a  good  title,  the  plaintiff  may  aver  generally  that 
he  was  seized  in  fee,(2)  and  at  that  trial  will  have  to  pro- 
duce the  evidence  of  his  title  to  an  estate  in  fee  simple  ; 
but  though  he  may  produce  the  requisite  title-deeds,  he 
will  not  be  obliged  to  prove  their  execution  :(3)(a)  and 
when  the  defendant  has  refused  to  accept  an  abstract  of 
the  title,  it  will  be  sufficient  if  the  deeds  show  a  good  title 
subsisting  in  the  plaintiff  at  the  time  of  the  trial,  although 
it  was  not  complete  even  until  after  the  commencement  of 
the  action. (4) 

64 
The  defendant,  under  the  general  plea  of  non-assump-  Evidence  un. 

der  general 

(1)  Jones  v  Barkley,  2  Doug.    N.  P.  C.  185.    See  Treat.  onEv.  i*suc 
686.   694.    Phillips  v  Fielding,  2'  vol.  i.  p.  495. 

H.  Bl.  123.     5  East,  ,202,  (4)  Thompson  r  Miles,  1  Esp, 

(2)  Martin  v  Smith,  6  East,  555.    N.  P.  C.  185. 

(3)  Thompson  v  Miles,  1  Esp. 


(a)  In  the  case  of  Thompson  v  Miles,  cited  by  the  author,  which 
was  an  action  by  the  vendor  against  the  vendee  of  premises  to  which 
a  right  of  way  was  attached,  the  plaintiff,  to  prove  the  right  of  way, 
produced  the  deeds  by  which  it  had  been  granted,  and  pointed  out 
the  clauses  by  which  it  was  given  ;  and  which  right  had  been  enjoyed 
by  the  plaintiff.  On  the  part  of  the  defendant  it  was  objected  that 
the  deeds  should  be  proved  by  the  subscribing  witnesses.  "  Lord 
Kenyon  ruled  it  not  to  be  necessary.  He  said  "  be  would  never  al- 
"  low  it,  that  where  the  question  was  respecting  a  title,  that  the  party 
"  should  be  called  upon  to  prove  the  execution  of  all  the  deeds  de- 
"  ducing  a  long  title  :  that  it  was  never  mentioned  in  the  abstract, 
**  or  expected  in  making  out  a  title  in  any  case  of  a  purchase,  more 
"  particularly  where  possession  had  accompanied  them  :  he  there - 
V  fore  admitted  them  without  proof  of  the  execution." 


Of  Evidence  in  Assumpsit  [feh.  s. 

Fraud.  Bit,  may  show  that  the  contract  is  absolutely  void  on  ac- 

count of  fraud  practised  against  'him  by  the  plaintiff:  ai, 
where  the  plaintiff  has  fraudulently  misrepresented  the 
quality  or  value  of  the  property :  or  wilfully  misdescribed 
its  locality,  so  as  to  make  it  appear  more  valuable. (1) 
And  if  persons  have  been  employed  to  bid  for  the  owner 
at  a  public  sale,  not  for  the  purpose  of  preventing  a  sale 
at  an  under- value,  but  to  take  advantage  of  the  eagerness 
of  bidders  and  screw  up  the  price,  (the  effect  of  which  bid- 
ding for  the  owner  has  been  to  raise  the  price  of  the  es- 
tate above  its  true  value,)  this  seems  also  to  be  a  fraud 
practised  upon  the  defendant.  (2) 

Btefect  ef  title.  The  defendant  may  show  a  defect  of  title  in  the  ven- 
dor, and  on  that  ground  rescind  the  contract :  as,  where 
the  vendor  had  an  interest  in  the  premises  for  a  shorter 
term  than  he  contracted  to  sell  ;(3)  or  where  the  premises 
are  subject  to  an  incumbrance(a)  or  annual  payment;  of 
which  no  notice  had  been  given.(4)  If  the  purchaser  has 
not  made  an  application  for  the  title  before  the  commence- 

(1)  D.  of  Norfolk  v  Worthy,  X        (3)    Fairer  ▼  Nightingale,    2 
Campb.  337.  12  East,  637.  Ksp.  N.  P.  C.  639.    Hibbert  v 

(2)  See  Smith  v  Clark,  12  Ves:    Shee,  1  Campb.  113. 

488  ;  and  the  cases  collected  on  (4)  Turner  v    Beaurain,    MS. 
tliia  subject,  in  Sugden's  Treatise  case  stated  in  Sugden's  Law  of 
on  the  law  of  Vendor  and  Pur-  Vendor  &  Purchaser,  227.    Barn- 
chaser,  p.  17—22.  well  r  Harris,  1  Taunt.  430. 


(a)  If  at  the  time  of  the  contract,  there  was  a  lease  outstanding, 
which  was  unknown  to  the  vendee,  he  is  not  bound,  but  may  rescind 
the  contract,  the  vendor  not  being  in  a  situation  to  give  a  perfect  ti- 
tle. Tucker  t  Woods.  12  Johns.  Rep.  190.  A  registered  mortgage 
on  the  land  is  such  an  incumbrance  as  authorizes  the  purchaser  to 
rescind  the  sale,  although  the  registry  is  in  taw  constructive  notice  of 
the  existence  of  the  mortgage.  Judson  v  Wass,  11  Johns.  Rep.  525. 
Vide  Parker  v  Parmele,  20  Johns.  Rep .  130.  If  a  seller  will  not  make 
an  assurance  when  reasonably  demanded,  he  loses  the  bargain,  and 
the  purchaser  is  not  bound  to  wait  until  he  is  able  to  convey  ;  and  it 
seems  that  after  a  continued  neglect  and  inability  of  the  seller  for  six 
years  subsequent  to  a  request  and  refusal  to  convey,  neither  a  court 
of  law  or  equity  would  intcrefere  to  enforce  the  performance  of  the 
agreement.    Van  Benthuysen  v  Grapser,  8  Jokra.  Rep.  257*, 


Oh.  3.}  %n  Sale  of  Real  Property* 

merit  of  the  action,  and  no  time  is  fixed  for  completing 
the  contract,  he  cannot  object  that  the  title  was  defective 
at  the  time  when  the  contract  was  made  :  it  will  be  suffi- 
cient, in  such  a  case,  if  the  vendor  show  a  complete  title 
at  the  time  of  the  trial,  though  it  was  not  complete  when 
the  action  was  commenced. (1) 

Secondly,  as  to  the  action  by  the  purchaser*  2.  Action  by 

vendee. 

If  the  purchaser  has  paid  any  part  of  the  purchase  mo- 
ney, and  the  seller  refuses  to  complete  his  part  of  the  con- 
tract, the  purchaser  may  make  his  election,  either  to  af- 
firm the  contract  by  bringing  an  action  for  the  non  per- 
formance, or  to  disaffirm  the  contract  ab  initio,  and  bring  W 
an  action  for  money  had  and  received  to  his  use.(2)(a) 
The  contract  must  be  disaffirmed  ab  initio,  or  not  at  all. 
If  the  purchaser  has  had  an  occupation  of  the  premises 

(V  Thompson  v  Miles,  1  Esp.    Lord  Mansfield,  2   Burr,  1011. 
K.  P.  C.  184.  Fairer  v  Nightingale,  2  Esp.  N. 

(2)  Dutch  v  Warren,  cited  by    P.  C.  641. 


m^m 


(a)  Ace.  Judson  v  Wass,  11  Johns.  Rep.  525.  Putnam  t  West- 
eott,  19  Johns.  Rep.  73.  IT  the  contract  of  sale  were  by  parol  mere- 
ly, and  not  in  writing,  as  required  by  the  statutes  of  frauds,  the  pur- 
chaser who  has  paid  part  of  the  consideration  cannot,  there  being  no 
default  on  the  part  of  the  vendor,  maintain  an  action  to  recover  it 
back.  Dowdle  v  Camp,  12  Johns.  Rep.  451.  A  party  who  has  ad- 
vanced money,  or  done  any  act  in  part  performance  of  an  agreement, 
bat  refuses  to  proceed  to  the  completion,  and  execution  of  the  con- 
tract, the  other  party  having  performed,  or  being  ready  to  perform, 
every  thing  agreed  to  be  done  on  his  part,  cannot  recover  back  the 
money  he  has  advanced,  nor  is  he  entitled  to  compensation  for  what 
he  may  have  done  in  part  performance  ;  and  after  such  refusal  to 
proceed,  or  voluntary  abandonment  of  the  contract  by  the  vendee 
the  vendor  is  at  liberty  to  sell  the  land  to  another.  Ketchum  &  Sweet 
v  Evertson,  13  Johns.  Rep.  359.  To  entitle  a  purchaser  to  recover 
back  part  of  the  consideration  money,  paid  on  a  contract  for  the  pur- 
chase of  land,  he  must  shew  that  he  has  tendered  the  residue  of  the 
purchase  money  and  demanded  a  deed,  so  as  to  put  the  vendor  in  de- 
fault.    Hudson  v  Swift,  20  Johns.  Rep.  24. 

Whether  the  purchaser  must  not  prepare  and  tender  the  convey- 
ance to  be  executed  by  the  vendor.  Quxre,  such  seems  to  be  the 
law  in  England,     ib. 


Of  Evidence  in  Assumpsit  [Ch.  3. 

under  the  contract,  he  adopts  the  contract,  and  cannot 
affirm  it  afterwards  by  quitting  the  premises,  as  the 
parties  cannot  be  put  into  the  same  situation,  in  which 
they  before  stood  ;  consequently,  in 'such  a  case,  an  action 
for  money  had  and  received  cannot  be  maintained,(a)  but 
the  only  remedy  is  on  the  special  agreement^  1)  The 
plaintiff  in  this  case,  as  in  the  last,  will  have  to  prove  the 
contract,  the  conditions  of  sale,  .the  performance  of  eve- 
ry thing  requisite  on  his  part,  and  the  breach  of  the  con- 
tract on  the  part  of  the  defendant. 

Action  to  re- 
cover deposit.      When  the  plaintiff's  claim  to  recover  the  deposit  rests 

on  a  defect  of  title  in  the  vendor,  the  plaintiff  must  prove 

the  title  defective ;  and  it  will  not  be  enough  to  prove, 

that  the  title  has  been  deemed  by  conveyances  to  be  in* 

sufficient,^)      The  vendor  is  to  give  a  good  ti*e  ;  and 

(1)  Hunt  t  Silk,  5  East,  449.      N.  P.  C.  221. 

(2)  Camfield  v  Gilbert,  4  Esp. 


(a)  An  agreement  waa  entered  into,  in  January,  1814,  for  the  sale 
and  conveyance  of  land,  a  part  of  the  consideration  to  be  paid  on  the 
first  of  March  ensuing,  and  the  residue  to  be  secured  by  mortgage, 
at  which  time  the  vendor  was  to  execute  a  conveyance .  The  land 
was  at  that  time  incumbered  by  a  mortgage,  of  which  the  vendee 
had  notice.  The  vendee  went  into  possession  of  the  land,  removed 
a  nursery  and  some  buildings  from  it,  and  made  several  payments  on 
account  of  the  principal  and  interest  of  the  purchase  money,  but  the 
execution  of  the  deed  and  mortgage  was  postponed  by  mutual  con. 
sent.  In  1817,  the  land  not  having  been  sold  under  the  prior  mort- 
gage the  vendee  brought  an  action  to  recover  back  the  money  paid 
on  account  of  the  agreement ;  and  it  was  held,  that  after  such  a  lapse 
of  time,  and  acts  of  ownership  and  payments  made,  with  notice  of 
the  incumbrance,  the  vendee  could  not  rescind  the  contract,  especi- 
ally as  he  could  not  put  the  vendor  in  statu  quo,  but  that  if  he  did  in- 
tend to  rescind  it  because  the  vendor  could  4bt  make  a  good 
title,  he  ought  to  have  expressed  his  determination  at  the  time 
when  the  first  payment  became  due,  and  that  his  remedy  waa 
in  equity  and  not  at  law.  If,  however,  the  land  had  been  acta, 
mlly  sold  under  the  prior  incumbrance,  before  the  commencement  of 
the  suit,  so  that  the  vendor  could  not  give  a  title,  it  seems  that  the 
action  would  have  lain.  Caswell  t  the  Black  River  Manufacturing 
Co.  14  Johns.  Rep.  453.  See  farther,  Ellis  v  Hoskins,  14  Johns.  Rep* 
363.    Conner  v  Henderson,  15  Mass.  Rep.  319. 
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must  be  prepared  to  make  out  a  good  legal  title  on  the  day 
vrhen  the  purchase  ought  to  be  completed  ;(a)  and  if  lie 
18  not  then  ready  to  verify  his  abstract  by  the  title-deeds 
in  his  possession,  the  purchaser  may  avail  himself  of  the 
default,  and  avoid  the  contract.(l)  In  the  case  of  Cham- 
bers v.  Griffiths,^)  the  property,  which  the  plaintiff  had 
purchased,  and  on  which  he  had  paid  the  deposit,  consist- 
ed of  several  parcels,  and  were  sold  at  a  public  auction  in 
distinct  lots,  yet  Lord  Kenyon  held,  that  as  the  vendor 
had  given  an  abstract  of  the  title  only  to  a  single  lot,  and 
refused  to  deliver  an  abstract  as  to  the  rest,  the  purchaser  » 
might  rescind  the  whole  contract :  Lord  Kenyon  consid- 
ered the  purchase  of  the  several  lots  as- having  been  made 
with  a  view  to  a  joint  concern,  and  that  the  contract,  for 
tile  convenience  and  interest  of  th6  purchaser,  must  be 
Understood  to  be  one  entire  contract  for  the  whole.     How-  gg 

ever,  since  according  to  the  rule  of  law  there  seems  to 
have  been  a  distinct  contract  upon  each  distinct  l6t,(3) 
perhaps  it  may  be  doubted  whether  a  breach  of  contract 
upon  one  lot  would  be  a  breach  as  to  any  of  the  rest.  (6) 

(1)    Cornish    v   Rowley,    MS.         (3>  See  Emmcrson  y  Heelis,  2 
case,  stated  in  1  Selw.  N.  P.  Taunt.  38. 

(8)  1  Esp.  N.  I'.  C.  149. 


(a)  If  the  deed  is  not  to  he  delivered  until  a  future  period,  and  on 
the  payment  by  the  vendee  of  the  whole  or  a  specified  portion  of 
Hie  purchase  money*  he  cannot,  on  account  of  an  incumbrance  on  the 
land,  disaffirm  the  contract,  and  recover  back  whatever  money  he 
may  have  paki ;  but  he  must  pay  the  whole  or  the  stipulated  part  of 
the  consideration,  and  put  himself  in  a  condition  to  demand  a  deed, 
before  he  ean  charge  the  vendor  with  a  default.  Green  by  v  Chee. 
vers,  9  Johns.  Rep.  126. 

(Z>)  So,  in  the  case  of  Van  Eps  v  the  Mayor,  See.  of  Schenectady, 
12  Johns.  Rep.  436,  it  was  held,  that  where  land  is  sold  at  auction  in 
separate  lots,  and  several  of  the  lots  are  purchased  by  one  person,  it 
is  not  an  entire  contract  ;  and  if  the  vendor  cannot  give  a  title  as  to 
all  the  lots,  the  vendee  cannot  rescind  the  agreement  in  toto,  but 
must  take  a  conveyance  for  such  of  the  lots  as  the  vendor  is  authori- 
zed to  convey:  Et  vide  Grecnwalt  v  Born  and  Enimingcr,  3  Yeatet' 
Rep.  6. 
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f^rf^tk0"       Wbeth«r  an  equitable  defect  of  title,  (that  is,  such  a 

defective  title,  as  a  party  would  not  be  compelled  bj  a 
court  of  equity  to  accept,  in  case  of  a  bill  for  specific  per- 
formance,) is  a  sufficient  ground  for  rescinding  the  con- 
tract, iq  an  action  to  recover  the  deposit,  is  a  question, 
upon  which  there  has  been  some  difference  of  opinion.  In 
the  case  6f  Elliot  v<  Edwards,(  1 )  the  Court  of  Common 
Pleas  held,  that  an  equitable  incumbrance  was  a  reasona- 
ble objection  to  the  title  offered  by  the  vendor.  How* 
ever,  the  better  opinion  seems  to  be,  that  a  court  of  law 
will  not  ipquire  into  such  defects.  In  the  case  of  Alpass 
v.  Watkins(2),  which  was  determined  two  years  before 
the  last  mentioned  case,  though  not  there  referred  to, 
Lord  Kenyon,  in  answer  to  an  objection^  that  the  title 
would  be  moulded  in  equity  to  a  variety  of  purposes,  and 
consequently  that  the  defendant  could  not  make  out  a  per- 
fect title,  said,  he  was  clearly  of  opinion,  they  could  not 
do  otherwise  than  determine,  sitting  as  they  were  in  a 
court  of  law,  that  as  the  defendant  could  make  out  a  good 
'  legal  title,  he  was  not  liable  to  repay  the  deposit  money* 

And  in  the  late  case  of  Sir  S.  Romiliy  v.  James,(3)  where 
it  was  suggested  in  argument,  that  the  plaintiff  would  not 
be  entitled  to  recover  back  the  deposit,  if  any  doubt  could 
be  cast  on  the  title  of  the  vendor,  the  Lord  Chief  Justice 
Gibbs  expressed  an  opinion,  that  although  a  court  of  equi- 
ty might  not  perhaps  have  obliged  an  unwilling  purchaser 
to  ratify  the  contract,  yet  that  as  the  party  had  resorted  to- 
rn court  of  law,  he  must  abide  by  the  decision  of  a  court  of 
•        law. 
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Costs  of  claim-      Where  the  contract  is  unexecuted  on  account  ofthe.de- 
mg  the  title.     fau,t  ^  ^  ^^ jant?  and  has  consequently  been  re- 
scinded ah  initio,  the  plaintiff  may  not  only  recover  the 
deposit  with  interest,  but  also  the  expenses  of  investigat- 
ing the  title,  as  special  damages  :(4)  such  expenses,  how- 

(1    3  Bos.  Pull.  181.  N.  P.  C.  268.  Turner  ▼  Betmiii,. 

(2)  8  T.  R    516.  MS.  case  stated  in  Sugden's  Law 

(3)  1- Marshall,  600.  of  Yandor  8nP**chaser,  195. 

(4)  Richards  v  Barton,  1  Esp, 


Ch.  3.]  on  Sale  of  Real  Property. 

*vef,  can  only  be  recovered  on  a  count  specially  framed, 
and  not  on  the  common  count  for  money  paid  to  the  use 
of  the  defendant ;  the  money  having  been  expended  en- 
tirely for  the  satisfaction  of  the  plaintiff.(l) 

The  defendant  may  obtain  a  particular  of  the  grounds*  ^trti^lkr 
on  which  the  plaintiff  seeks  to  recover  back  the  deposit ;  £££Jt^ 
and  the  plaintiff  will,  at  the  trial,  be  confined  to  such 
grounds  as  are  stated  in  the  particular  ;  but  if  a  particular 
has  not  been  given,  the  plaintiff  will  be  at  liberty  to  prove 
any  ground  for  rescinding  the  contractus) 

A  payment  of  the  deposit  to  the  agent,(a)  who  made  the  PajraeBt  to 
contract  with  the  plaintiff  on  behalf  of  the  owner  of  the  ****  * 
^estate,  is  a  payment  to  the  principal  :  and  proof  of  such 
payment  will  he  equivalent  to   proving,  that  the  money 
passed  into  the  defendant's  hands.(3) 

(1)  Camfield  v  Gilbert,  4  B#p.     293. 

N.  P.  C.  221.  (3)  D.  of  Norfolk  v  Worthy,  \ 

(2)  Squire  v  Todd,  1  Campb.    Campb.  339. 


**n  ii    ii  'w  n   *• 


(a)  Vide  Anderson  t  Tbt  President,  fee.  of  th*  Highland  Turn- 
pike, 10  Jolma.  Rep.  8f , 


CHAP.  IV. 

Of  Evidence  in  an  Action  of  Assumpsit,  for  the  use  and 

Occupation  of  Real  Property. 

THE  action  for  use  and  occupation  affords  the  most  Nature  of  the 
convenient  remedy  for  the  recovery  of  rents,  where  the  wstl011- 
demise  is  not  by  deed.  At  common  law,  difficulties  fre- 
quently occurred  in  recovering  in  this  form  of  action  :  for 
wherever  there  had  been  a  parol  demise,  upon  which  a  cer- 
tain rent  was  reserved,  the  courts  of  law  looked  upon  the 
contract  as  one  respecting  the  reality,  and  held  that  the  ac- 
tion oi  assumpsit,  to  recover  the  reserved  rent,  eeuld  not 
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be  maintained,  (1)  though  they  allowed  it  to  be  brought  on 
a  mere  promise  to  pay  a  sum  of  money  for  the  use  of  the-. 
premisea*(2)  But  this  difficulty  has  been  removed  by  the. 
statute  11  G.  2.  c.  19.  s.  14.,  which  enacts,  that  where; 
the  agreement  is  not  by  deed,  the  landlord  may  recover  a 
reasonable  satisfaction  for  the  lands  or  hereditaments  held 
or  occupied  by  the  defendant,  in  an  action  on  the  case  for 
the  use  and  occupation  ;  and  if,  on  the  trial  of  such  action, 
any  psro  demise  or  agreement  (not  by  deed)  sjiall  appear 
in  evidence,  reserving  a  certain  rent,  the  plaintiff  shall  net 
therefore  he  nonsuited,  but  may  make  use  thereof  as  evi- 
dence of  the  quantum  of  the  damages  to  be  recovered* 
The  statute  expressly  excepts  cases  where  there  has  been 
a  demise  or  agreement  by  deed,  in  which  case*  still,  as  at 
common  law,  the  action  of  assumpsit  will  not  lie.(<*)  This 
has  been  understood  as  applying  only  to  tyuch  deeds  as  con- 
tain words  of  present  demise,  or  covenants  for  payment  of 
rent;  for  if  the  deed  does  not  amount  to  an  actual  demise, 
but  is  merely  an  agreement  for  a  future  lease,  it  will  not 
prevent  the  plaintiff  from  recovering  in  this  actiaiu(3)(&) 

(I)  Roll.  Ab.  7.  (O)  pi.  1  Brett    598.    Johnson  v  May,  3  Lev.  150. 
t  Read,  Cro.  Car.  34o.  (3)  Elliott  v  Rogers,  4  Esp.  If. 

(ii)  Dartnalv  Morgan,  Cro.  Jac.     P.  C.  56. 


(a)  Vide  Codman  and  another  v  Jenkins,  14  Mass.  Rep.  93.  The 
statute  giving  an  action  for  use  and  occupation,  seems  to  apply  only 
to  the  case  of  a  demis  e,  and  where  there  exists  the  relation  of  land- 
lord and  tenant  found  ed  on  some  agreement  creating  that  relation ; 
and  if  a  person  enters  under  a  contract  for  a  de  ed,  that  relation  does 
not  exist  -f  and  on  his  refusing  to  perform  the  contract  he  becomes  a 
trespasser,  and  an  action  for  mesne  profits  is  the  proper  remedy. 
Smith  v  Stewart,  6  Johns.  Rep.  46.  Et  see  Pott  v  Lesher,  1  Yeates* 
Rep.  576. 

(6)  Assumpsit  for  use  and  occupation  will  lie  against  a  lessee  by 
deed,  who  holds  over  after  the  expiration  of  the  term ;  and  it  lies, 
against  a  tenant  holding  under  a  covenant  contained  in  the  expired 
lease  for  a  renewal.  Abeel  v  Radcliflf,  13  Johns.  Hep.  297.  So,  the 
action  lies  against  a  tenant  holding  by  the  implied  permission  of  the 
landlord.    Osgood  r  Dewey,  13  Johns.  Bop.  340. 


6h«4»]  for  Use  and  Qccupaiion. 

The  declaration  states  generally  the  nature  of  the  pre-  Declaration. 
mists,  and  the  me  and'  occupation  of  the  defendant  by  the 
peinusuoi*  of.  the  plaintiff;  for  whieh  occupation  the  plain- 
tiff seeks  to  recover*  a  specific  sum,  or  so  much  as  he  rea- 
sonify  deserves*     It  is  not  necessary  to  set  forth  the  de- 
lobe,  or  the  entry  of.  the  lessee,  or  the  time  when  the  rent 
became  due,  the  action  being  maintainable  in  its  most 
general  form.    Nor  is  it  necessary  to  state  the  parish  in 
which  the  premises  are  situated ;( 1 }  sometime*  it  would  be 
i&conyenient  to  require  such  a  statement,  as  the  plaintiff 
might  be  turned  round. upon  a  false  description* (2)     The  gg 

locality  of  the  premises,  therefore,  need  not  be  mention- 
ed ;  but  as  an  averment  of  the  local  description  cannot 
be  rejected  as  irrelevant,  the  situation,, if  described  at  all, 
must,  be  truly  described,  and  the  proof  must  correspond 
with  the  description,^) 

The  defendant's  occupation  of  the  premises  must  be  occupation  of 
proved,(a)  or,  if  he  has  not  himself  occupied,  an  occupa*  Femiw»- 
tion  by.  his  tenant ;  for  an  occupation  by  the  defendant's 
tenant  is,  as  far  as  respects  the  plaintiff,  an  occupation  by 
the  defendant  himself*(4)  But  if  the  plaintiff  has  recog- 
nized another  person  as  his  tenant,  he  cannot  afterwards 
charge  the  defendant. 

The:  plaintiff  will  have  to  prove  further,  that  the  defend- 
ant occupied  by  his  permission,  or  by  the  permission  of 
those  under  whom  he  claims  ;  and  this  may  be  shewn  by 
the  proof  of  the  demise  or  agreement  or  of  former  pay- 

(1)  Kin;  v  Fraser,  6  East,  348.  335.    See  cases  as  to  variances  in 

which  was  an  action  of  debt  for  the  venue,  Treat,  on  Evid.  1  vol. 

use  and  occupation.  p.  230.  ' 

C2)  6  East,348.by  Lawrence  J.        (4)  Bull  v  Sibbs,  8  T.  R.  327. 

(3)  Guest  v  Caumont,3  Lampb. 


(a)  The  husband  is  net  liable  in  an  action  for  use  and  occupation, 
to  pay  for  the  enjoyment  of  a  house,  by  his  wife,  dam  stiff.  Richard- 
son r  Hall,  1  Broderip  8c  Bingham,  50. 


0/  EvuUnct  m  A$$ump$ti  [Co.  4. 
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meats  of  rent*  If  the  occupation  is  founded  upon  a  writ- 
ten contract,  the  writing  must  be  produced,  as  the  belt 
evidence  and  if,  from  defect  of  stamp,  it  should  be  inad* 
missible,  the  plaintiff  ^vill  not  be  allowed  to  go  into  gene- 
ral evidence  of  the  hslding.(l)  But  where  parol  evidence 
is  offered  to  prove  a  tenancy,  it  is  not  a  valid  objection  that 
there  is  some  written  agreement  relative  to  the  holding, 
unless  it  should  appear  that  the  agreement  was  between 
the  parties  as  landlord  and  tenant,  and  that  it  continued  in 
force  to  the  very  time  to  which  the  parol  evidence  ap- 
plies.^) 

The  defendant,  who  has  obtained  possession,  or  holds 
under  the  plaintiff,  will  not  be  allowed  to  impeach  his  ti- 
tle,^) nor  to  shew,  that  the  title,  which  he  has  recogni- 
zed, has  eapired,(3)  A  submission,  by  the  defendant,  to  a 
distress  for  rent,  stated  in  the  notice  of  distress  to  be  due 
from  him  as  tenant  to  the  distrainer,  will  be  an  acknowl- 
edgment of  the  tenancy,  and  preclude  him  from  disputing 
the  title  of  his  landlord.(4)  When  his  occupation  has 
once  commenced,  he  will  be  liable  to  the  payment  of  rent, 
until  the  occupation  is  legally  determined ;  and  it  will  be 
incumbent  on  him  to  prove  the  determination  of  his  estate 
and  interest,  if  he  resist  the  payment  of  rent  subsequent  to 

• 

(1>  R.  v  St.  Paul's  Bedford,  6  4.  Balls  v  Westwood,2  Campb.ll. 

T.  R.  452.  Hodges  v.  Drakeford,  Phipps  v  Sculthorpe,  1  Barn. Aid. 

1  New  Rep.  271.  50. 

f2)   Doe  detn.  Wood  v  Morris*  (4)  Panton  v  Jones,  3  Campb. 

12  East,  237.  373. 

(3)  Cooke  v  Loxley,  5  T.  R. 


(a)  Ace.  Osgood  v  Dewey,  13  Johns.  Rep.  240.  A  tenant  of  a 
mortgagor,  in  possession,  after  the  mortgage  has  become  forfeited* 
during  the  continuance  of  the  lease  from  the  mortgagor,  may  attorn 
to,  and  take  a  lease  from  the  mortgagee ;  and  in  an  action  for  use  and 
occupation  brought  against  him  by  the  mortgagor,  he  may  set  up  such 
attornment  as  a  legal  defence.  Jones  r  Cfark  St  Btewatt,  20  jlsfcasu 
Rep.  51. 


his  giving  up  the  possession.  If  a  notice  to  quit  is  neces- 
sary, and  be  quits  die  premises  without  having  given  the 
requisite  notice,  and  without  the  consent  of  the  landlord, 
the  landlord  may  still  consider  him  as  his  tenant.(l)  But 
the  landlord  may  dispense  with  the  notice  by  parol,  and  if 
the  parties  make  a  parol  agreement,  the  one  to  deliver  up 
possession  before  the  expiration  of  his  tenancy,  and  the 
other  to.  accept  it,  and  no  claims  should  be  made  for  rent 
accruing  after  giving  up  the  premises,  in  such  a  case  the 
plaintiff  would  not  be  entitled  to  recover  rent  subsequent 
to  the  termination  of  the  occupation«(2)(a) 

(1)  Redpath  v  Roberts,  3  Esp,    (2)  Whittle*!  v  Clifford,  5  Taunt. 
N.  P.C.225.  518. 


(as  As  to  the  measure  of  damages  in  this  action,  vide  Abeelv  Rad- 
cllffe,  15  Johns.  Rep.  505. 


CHAP.  V. 

Of  Evidence  in  Assumpsit   on  Awards,  en  am  Attorney's 
Bill,  Warranty  of  a  Horse,  fa. 

IT  is  proposed,  in  the  present  chapter,  to  consider  the 
requisite  evidence  in  some  other  actions  of  assumpsit: 
First,  of  the  evidence  in  assumpsit  on  awards ;  Secondly, 
in  assumpsit  on  an  attorney's  bill ;  Thirdly,  in  assumpsit 
on  the  warranty  of  a  horse ;  Fourthly,  in  assumpsit  on  a 
special  contract  for  goods  sold,  &c. ;  Fifthly,  of  evidence 
on  the  common  counts  in  the  general  indebitatus*  Assump- 
sit, for  goods  sold,  money  paid,  &c» 

First,  of  evidence  in  assumpsit  on  an  award. 


Assumpsit  •* 
awards. 


The  general  proofs,  in  an  action  upon  an  award,  relate 
to  the  submission  of  the  parties  to  a  reference,  the  award  71 

of  the  arbitrator,  and  the  non-performance  by  the  defend* 
int. 


Of  Evidence  in  Assumpsit  [Ch.  $; 

Submission.  The  general  plea  of  non-assumpsit  puts  every  material 

averment  in  issue.  First,  a  mutual  submission  of  all  the 
parties  to  the  referemce  is  to  be  proved  ;(a)  if  written,  by 
the  production  and  proof  of  the  writing,  in  the  usual  man- 
ner ;(1)  if  unwritten,  by  the  arbitrator,  or  some  other  per- 
son conusant  of  the  submission.  An  Order  of  reference, 
made  by  a  judge  in  a  cause  tried  before  him,  maybe  prxv 
ved  by  the  original  order,  or  if  the  order  has  been  made  a 
rule  of  court,  by  proof  of  such  rule  :(2)  the  rule,  by  reci- 
ting the  order,  shews  that  the  fcburt  have  adopted  and  acted 
upon  it,  and  is  therefore  to  be  accredited  as  proof  of  the 
original  order. 

Award.  ^he  award  is  then  to  be  proved.(2)(6)     This  must  be 

properly  stamped,  and  pursuant  to  the  submission  ia  form 
as  well  as  in  substance.  It  ought  also  to  agree  with  the' 
statement  on  the  record  in  all  its  qualifications  and  condi- 
tions. An  averment  that  two  arbitrators  had  appointed  a 
third  person  as  arbitrator,  in  pursuance  of  the  order  of 
reference,  is  not  proved  by  a  recital  in  the  award  to  that 
effect ;  nor  is  it  proved  by  shewing,  that  the  third  person 
signed  the  award,  or  acted  in  any  other  part  of  the  pro- 
ceedings as  arbitrator.(3)  The  recital  is  a  mere  written 
statement  by  the  arbitrator,  and  not  legal  evidence  of  the 
antecedent  appointment  against  a  party  charged  under  the 
award ;  and  the  circumstance  of  the  third  person  paving 

(1)  See  1  rol.  p.  504.  and  An-        C2)  Still  v  Halford,   4  Campb. 
tram  v  Chace,  15  East,   309.  sta-    17.  by  Lord  Btienborough. 
ted  1  vol.  p.  400.  (3)  Still  v  Halfordy4  Campb.  19. 


(a)  Where  the  submission  is  by  parol,  the  plaintiff*  must  shew  not 
only  that  the  parties  promised  to  he  bound  by  the  award,  but  that 
their  promises  were  concurrent.  Keep  and  Hale  v  Goodrich,  12 
Johns.  Rep.  397.  As  to  declaring  on  mutual  promises,  vide  Dunl. 
Pr.  255,  and  the  cases  there  cited. 

(6)  When  an  award  of  arbitrators  is  in  issue,  the  arbitrators  may  be 
examined  to  prove  what  they  decided  upon.  Zeigler  t  Zeigler,  2 
Searg.  &  Rawlc,  286. 


Oh.  5.)  *n  Awards. 

*    » 
acted  ai  arbitrator  is  no  proof  of  the  right  to  act  in  that 

character. 

The  averment  that  the  defendant  had  notice  of  the 
award,(a)  though  commonly  made,  is  eatirelj  unneceisa- 
17,  the  fact  of  the  making  of  the  award  being  as  much  72 

within  the  knowledge  of  the  one  party  as  of  the  othet-;(t) 
consequently  this  averment  need  not  be  proved,  unless  it 
is  expressly  provided  that  the  award  should  be  notified  to 
the  parties,  in  whicfaf  case  the  notice  must  appear  to  have 
been  regularly  given.(2){6)  Nor  is  proof  of  a  demand  of 
payment  necessary,  except  where  the  payment  is  of  a  col- 
lateral sum  upon  request ;  as,  where  the  defendant  prom- 
ised to  pay  a  sum  of  money  on  request,  for  which  sum  the 
action  was  brought,  in  case  he  did  not  perform  the  award 
fen  his  part:(3)  there  the  averment  of  a  demand  must  be 
specialty  made  and  proved;  The  rule  is  different  in  the 
proceeding  by  attachment ;  where,  as  the  process  is  for  a 
(contempt,  personal  notice  of  the  award,  as  well  as  a  de- 
mand of  the  money,  is  always  necessary .(c) 

If  the  award  direct  some  act  to  be  done  by  the  plaintiff, 
previous  to  that  which  is  required  of  the  defendant,  a  pen- 

(1)  8  Rep.  .92.  Cro.  Car.  1S2.     144. 

£  Satinet  6.5.  1.  n.(4.)  (3)  Bilks  r  Titppct,  1  SaundJ>3. 

(2)  Child  v  Hovden,  2  Bulstr. 


(a)  When  a  third  person  will  be  intended  to  hare  notice  of  an 
awards vid£_Humphreya y  Gardner,  llJohna.  Rep.  61. 

(b)  The  submission  contained  a  provision  that  the  award  should  b* 
ready  to  be  deli*  ered  to  the  parties  in  difference  on  or  before  a  stated 
day.  Although  under  this  stipulation  the  party  is  entitled  to  a  deliv- 
ery of  the  original  award  ;  yet  if  he  accepts  from  the  arbitrators  a 
sworn  copy,  without  objection,  this  will  be  deemed  a  waiver,  of  his 
tight  to  receive  the  original.  SeHick  v  Addams,  15  Johns.  Kfep.  197. 
What  other  circumstances  will  amount  to  a  waiver,  see  Peritins  and 
wife  v  Wing  and  another,  J.Q  Johns.  Hep.  143. 

(e)  See  a  brief  statement  of  the  proceedings  by  attachment  for  <£s* 
•beying  an  award;  Dunl.  Pr.  349,  350. 
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Of  Evidence  in  Assvmptit.  [Ch.  &,  m 

» 

formance  of  this. precedent  act  on  the  part  of  the  pbuatUT 
ought  to  be  averred  and  proved. (a)  Ab  to  the  proof  of 
the  defendant's  default  in  not  performing  the  award,  where 
the  alleged  breach  is  for  not  paying  a  sum  of  money 
awarded  to  the  plaintiff,  the  burthen  of  proof  is  with  the 
defendant,  who  ought  to  prove  the  payment,  if  he  can,  in 
discharge  of  himself. 

A  submission  and  award  have  in  some  eases  been  admit- 
ted in  evidence,  in  actions  founded  on  the  original  debt,  as 
an  admission  on  the  part  of  the  defendant.  In  the  case  of 
Keen  v.  Bathshore,(l)  which  was  an  action  for  work,  done, 
with  the  usual  money  counts,  Lord  Ch.  Justice  Eyre  ad- 
mitted  the  award  of  the  arbitrator  as  a  statement  of 
accounts  between  the  parties,  and  an  admission  of 
the  balance  due  to  the  p)aintiff,(2)  And  upon  the  same 
73  principle,  in  the  case  of  Kingston  v.  Phelps,(3)  which  was 

an  action  of  assumpsit  on  a  policy  of  insurance.  Lord  Ken- 
yon  allowed  an  award  on  the  matters  in  dispute  to  be  given 
in  evidence.(6) 

Non-assumpsit.      The  defendant  may  insist  at  the  trial,  under  the  general 

issue,  on  any  legal  objection  to  the  validity  of  the  award, 
which  is  apparent  in  the  award  itself  :(c)  but  he  cannot 

(U  1  Esp.  N.  P.  C.  193.  proof  of  the  plaintiff's  submission 

(2    And  see  DanteU  v  Pitt,  in  to  the  reference  failed  in  this  case; 

lvol.  p.  103.  and  other  cases  there  so  that  he  was  obliged  to  resort 

cited.  to  other  evidence. 
(3;  Peake  N.  P.  C.  228.    The 


(«)  Vide  Dunl.  Pr.  260.  262. 

(b)  In  replevin  a  submission  and  award  between  the  parties,  are 
evidence  to  prove  the  defendants  claim  to  goods,  but  not  conclusive. 
Murray  v  Paisley,  1  Teste's  Rep.  197.  But  awards  not  pursuing  the 
submission,  cannot  be  received  in  evidence.  x Howard  r  Pollock*  1 
Yeate's  Rep.  509. 

(c)  Vide  Kleint  v  Catara,  2  Gallison,  61.  Swinford  v  Burn,  1  Niel 
Gow,  5. 


Ch.  5.]  w  an  Att&nuy'$  Bill. 

i  mpeach  the  award  by  proof  of  any  matter  extrinsic,  such 
as  tbe  undue  practice  of  the  arbitrator,  &c.  which  would 
be  a  ground  for  an  application  to  set  aside  the  award,  and 
ought  to  be  brought  forward  in  that  specific  form  within  a 
certain  limited  tirae.(a) 

Secondly,  of  the  evidence  in  assumpsit  on  an  attorney's  AmaoiptSt  on 
bill.  *  0niC7 ' 

• 

No  attorney  or  solicitor  can  commence  or  maintain  any 
suit  for  the  recovery  of  fees,  charges,  or  disbursements  at 
law  or  in  equity,  until  the  expiration  of  one  month,  or  * 
more,  after  he  has  delivered  to  the  party  or  parties  to  be 
charged  therewith,  or  left  for  tbe  party  ot  parties  at  his  or 
their  dwelling  house  or  last  place  of  abode,  a  bill  of  such 
fees,  charges,  or  disbursements,  subscribed  with  his,  proper 
hand.<l)(A) 

It  is  unnecessary  to  enquire  here  into  the  construction, 
which  has  been  put  upon  the  words,  "  fees,  charges,  or 

(1)  St.  2  G.2  c.  23.  s.  23.  The  by  their  hands  and  names,  of  all 

St.  3  Jam.  1.  c.  7.  required  all  charge*  concerning  suits,   before 

attornies    and  solicitor*  to  give  they  charged  them  with  the  fees, 
their  clients  a  true  bill, subscribed 


(a)  Vide  Perkins  and  wife  V  Wing-  and  another,  10  Johns.  Rep. 
143.  So,  the  8upreme  Court  of  New-York  has  held  that  where  a 
cause  is  submitted  to  arbitration  without  a  rule  of  court,  it  would  not 
interfere  to  set  aside  the  award,  nor  if  made  a  rule  of  court  would 
the  award  be  set  aside,  unless  for  corruption  or  misconduct.  Crans- 
ton and  another  v  Kenny's  executors,  9  Johns.  Kep.  212.  The  au- 
thority granted  to  the  arbitrators  bring  merely  a  naked  power,  either 
party  may  revoke  it  before  the  award  is  made  ?  and  such  previous 
revocation  is  a  defence  to  an  action  for  the  non-performance  of  the 
award.  Allen  v  \\  atson,  16  Johns.  Rep.  205.  The  defence  may,  of 
course,  be  given  in  evidence  under  rum  asmmptit. 

(b)  It  was  formerly  required  by  an  act  of  the  legislature  of  the 
state  of  New- York,  that  an  attorney's  bill  should  be  served  eight 
days  before  commencing  an  action  for  costs ;  but  this  provision  has 
recently  been  repealed,    lhinl.  Pr.  77. 


Of  Evidence  in  Assumpsit.  [<3b»  5. 

disbursements  at  law  or  in  equity ;"  the  cases  on  that  eub~ 
ject  having  been  collected  in  the  treatise  on  the  law  of 
.  nisi  prius.(l)  But,  in  passing,  it  may  be  observed,  that 
the  statute  has  received  from  courts  of  law  the  most  libe- 
ral construction  in  favour  of  the  client.  The  points  to  bo 
considered,  relate  to  the  delivery  and  proof  of  the  bill, 
and  to  the  defendant's  liability. 

DelV      af.         First,  as  to,  proof  of  the  delivery  of  the  bilL    The  in- 
bill.  tention  of  the  legislature  in  requiring  a  deliver}  of  the  bill 

74  was,  that  the  client  should  have  due  time  to  examine  the 

charges,  and,  if  necessary,  to  take  advice  upon  them*(2) 
If  the  bill  is  delivered  to  the  client  himself,  it  should  regu- 
larly be  left  with  him  ;  the  'attorney  ought  not  to  take  it 
back  again,  though  the  client  should  acknowledge  the  debt, 
and  promise  to  pay. (3)  Nor  would  it  be  sufficient  to 
prove,  that  a  copy  of  the  bill  was  shewn  to  the  client,  and 
the  several  charges  explained,  upon  which  be  admitted  the 
debt ;  the  words  of  the  statute  are  imperative.(4)  If  the 
attorney's  clerk,  who  is  supposed  to  have  delivered  the  bill, 
is  dead,  proof  of  an  indorsement  on  the  bill  in  the  hand- 
writing of  the  clerk,  stating  that  a  copy  was  on  a  certain 
day  delivered  to  the  defendant,  corroborated  by  proof  that 
it  was  the  clerk's  duty  to  deliver  the  bill,  and  that  such  an 
indorsement  would  regularly  be  made  according  to  the 
common  course  pf  business  in  the  office,  has  been  very 
reasonably  held  to  be  prima  facie  evidence  of  the  due  de- 
livery of  the  bill.(5) 

j^t  what  place.      When  the  delivery  is  not  to  the  party,  the  bill  must  be 

left  for  the  party  at  his  dwelling-house  or  iast  place  of 
abode :  leaving  it  at  the  counting-house  of  the  party  is 

not  sufficient.^)     The  meaning  pf  the  words  "  last  place 

(1)  See  8elw.  N.  P.  title  At-  (5)  Champneys  v  Fee*,  1  Star- 

torney?  tie,  404.     *  ee  a  case   in  toI.  i. 

(2 1  1  H.  Bl.  290.  part  2.  ch.  S  sect.  2,  a*  to  aecon- 

(3)  Brooks  v  Mason,  1  H.  Bl.  dary  evidence. 

290.  (6;  Hilly  Humphreys,  3  Esp> 

\4)  Crowder  ▼  Shee,  1  Campb.  N.PC.254.2Bos.&Pu]I.343.S.C 
&7. 


Cfc.  $.]  *n  an  Attorney1*  BUI. 

qfabofk"  is,  the  place  which  appears  from  the  evidence  to 
have  been  the  only  known  abode  of  die  party  at  the  time 
of  the  delivery^  1) 

The  statute  requires  the  bill  to  be  delivered  to  the  par-  To  who». 
ty,  or  left  for  the  party  at  his  dwelling-house,  or  last  place 
of  abode.  It  does  not  expressly  require  a  delivery  to  the 
client  in  person.  A  personal  service,  therefore,  is  not  in- 
dispensably necessary.  But  a  delivery  of  the  bill  to  an  75 
agent,  appointed  by  the  party  to  receive  it,(2)  or  to  a  per- 
son appointed  to  be  his  attorney  in  the  conduct  of  the  bu- 
siness in  the  place  of  the  plaintiff  whom  be  had  dismissed, 
(3)  is  a  delivery  to  the  party  within  the  meaning  of  the 
statute.  Or  if  there  are  several  persons,  jointly  liable  in 
a  suit  or  other  matter,  and  one  of  them  is  authorised  to 
act  for  the  others,  proof  of  the  delivery  of  a  bill  to  such 
acting  person  will  be  sufficient  as  against  the  rest  of  the 
party  ;(4)  or  if  they  all  jointly  employ  the  same  attorney 
and  act  together  in  the  business,  it  seems  to  be  sufficient 
to  prove  a  delivery  to  ajty  one  of  theto,  in  an  action  against 
any  other  of  the  parties.(5)  But  though  they  may  be 
jointly  liable,  yet  if  one  of  them  did  not  in  any  manner  in- 
terfere in  the  business,  and  the  other  undertake  the  entire 
direction  of  it,  a  delivery  to  the  one  who  took  no  part 
would  not  be  sufficient  as  against  the  others. (6) 

The  bill,  properly  signed,  is  to  be  delivered  at  least  one  At  what  timer 

« 

(1)  Wadeson  ▼  Smith,  t  Starkie,  dence  just  fell  short  of  the  mark, 

324.    The  bill  was  delivered  at  a  and  the  objection  failed . 

place  where  the  defendant  had  (3;  By  Lord  Bllenborough,  2 

lodged,  but  he  had  quitted  the  Campb.  277. See  also  12  East, 374. 

lodgings  about  three  months  be-  (3)  Tincent  t  Slaymakef,   IS 

fore  the  delivery,  and  then  went  East.  372.  378. 

to  a  shopkeepers  in  another  street,  (4)  Finchett  v  How  &  Jarratt,  2 

Here  the  evidence  closed  ;  it  did  Campb.  277. 

not  appear  why  he  went  to  the  (5)  Crowder  ▼  Shoe,  1  Campb. 

latter  place,  wnether  on  a  visit,  437. 

pras  to  a  place  of  abode,  or  in  (6)  Finchett  v  How  fie  JarratC, 

what  raaaner ;  so  that  th*  err-  3  Campb.  377. 


Of  Evidence  in  Assumpsit  [Cfa.  6. 

complete  month,  that  is,  one  lunar  raonth,(l)  before  the 
oommencement  of  the  action.  It  will  not  be  necessary, 
for  the  purpose  of  showing  the  commencement  of  the  suit, 
to  prove  the  issuing  of  the  writ ;  the  nisi  prius  record, 
which  is  made  up  of  the  term  in  which  the  issue  is  joined, 
will  be  prima  facie  evidence  of  the  commencement ;  and 
the  defendant  may,  if  he  can,  contradict  such  evidence  by 
producing  a  copy  of  the  writ,(2)  or  by  proving  when  the 
declaration  was  delivered  by  the  plaintiff.(3)  When  the 
record  is  of  a  term  generally,  it  relates  back  to  the  first 
day  of  the  term  :  and  if  that  day  would  be  within  a  month 
of  the  day  of  the  delivery  of  the  bill,  a  special  memoran- 
dum may  be  inserted,  stating  the  precise  day  when  the  bill 
was  filed.(4) 

Proof  of  bill.  A  notice  to  the  defendant  to  produce  at  the  trial  the  bill 
delivered,  is  always  a  prudent  precaution.  After  proof  of 
such  notice,  parol  evidence  of  the  contents  of  the  bill  will 
be  admitted;  but  parol  evidence  is  not  admissible,  unless 
such  previous  notice  has  been  given.  The  contents  may  be 
proved  by  a  duplicate  original,  without  any  previous  no- 
tice.(5)  Palpable  errors  in  the  bill,  as  well  as  error*  in  a  ' 
particular  delivered  under  a  judge's  order,  msy  be  recti- 
fied ;(6)  and  all  real  omissions  will  be  allowed  for  on  the 
taxation.  (7) 

If  a  bill  has  been  delivered,  but  delivered  irregularly,  as 
at  a  wrong  place,  or  at  the  wrong  time,  and  the  bill  con- 
tains, among  items  for  disbursements  at  law,  other  items 
of  demand  for  charges  not  of  that  description,  but  yet 

(1)  Hurd  v Leach,  5  Esp.  N.  P.    49T.  n. 

C.  168.    An  attorney  may  set  off  (4)  Dodsworth  t  Bowen,  5  T. 

his  bill  in  an  action  against  bim,  K.  325. 

without  delivering  it  a  month  be-  (5)  Vol.  i.  p.  480.  Champneys 

fore  ;  but  he  should  deliver  it  ear-  v  Peck,  supra,  p.  74. 

ly  enough  to  enable  the  plaintiff  (6)  Williams  v  Barber,  4  Taunt. 

to  have  it  taxed  before  the  trial.  806.    The  error  was  in  the  date 

Martin  v  Winder,  1  Doug.   198.  of  one  of  the  items.    And  see  aa 

in  note .  to  bill  of  particulars,  vol .  i  .p  .204 . 

(2)  IV ebb  t  Pritchett,  1  Bos.  &  K7)  Loveridge  v  Betiiam>  1  B0s. 
PulL  263.  &  Ptffl.  49. 

(3)  Harrib?  Ome,   2  Campb. 


Ch.  6.]  on  an  Attorney's  Bill* 

such  charges  as  have  been  incurred  bj  the  plaintiff  in  his 
character  of  attorney,  (for  instance,  items  of  demand  for 
conveyancing,)  here  all  the  items  are  taxable  together, 
and  one  set  of  items  cannot  be  separated  from  the  rest  5 
the  plaintiff,  therefore,  not  having  complied  with  the  re- 
quisites of  the  statute,  cannot  recover  for  anj  part.(l) 
And  Lord  Eldon,  in  the  case  just  referred  to,  alluding 
to  the  question,  whether,  if  any  items,  not  connected 
with  the  profession  of  an  attorney,  had  been  included 
in  the  bill,  the  plaintiff  would  have  been  prevented  from 
recovering  upon  such  items,  is  reported  to  have  held, 
that  the  court  perhaps  would  not  feel  great  difficulty  in 
holding,  that  an  attorney,  who  delivers  a  bill  as  attor- 
ney, and  inserts  his  whole  demand  upon  his  client  in  a 
bill  containing  taxable  items,  should  be  taken  to  agree 
that  he  would  not  bring  an  action  upon  any  part  of  such 
demand,  until  the  bill  had  been  delivered  a  month.  If  no 
part  of  the  bill  delivered  is  taxable,  the  plaintiff  may  reco- 
ver upon  it,  though  it  has  not  been  delivered  a  month  be- 
fore the  commencement  of  the  action ;  as,  where  the  bill 
relates  entirely  to  conveyancing ;  for  the  statute  does  not 
apply  to  such  a  demand. (2)     If  the  plaintiff  has  not  deliv-  77 

ered  any  bHl  before  the  commencement  of  the  action,  he 
may  recover  on  a  demand  for  money  paid  by  him  for  the 
use  of  the  defendant,  provided  the  payment  was  not  within 
the  description  of  "  fees,  charges,  or  disbursements  at  law 
or  in  equity,"  and  had  no  manner  of  reference  to  the  bu- 
siness of  attorney,  although  he  may  also  have  a  demand 
against  him  for  disbursements  at  law. (3) 

The  defendant's  liability  may  be  proved  by  proof  of  his  Defendant's  K- 
retainer  to  the  plaintiff,  or  of  his  undertaking  to  pay,  or  of  ability. 

(1)  Hill  v  Humphreys,  2  Bos.  &    der.  In  the  case  of  miter  v  Tow-         / 
Pull.  343.    Winter  v  Payne,  6 T.    ers,  Peake,  N.  P.  C.  102.  the 

B.  645.  plaintiff  was  allowed  to  recover 

(2)  Bull  N.  P.  145.  even  for  cmveyancing  f  though  he 
(3»    Mowbray  v  Fleming,   11  could  not  recover  for  other  char- 
East,  585.    The  plaintiff  in  this  ges  within  the  description  in  the 
case  delivered  a  bill  of  particulars  statute,  as  no  bill  had  been  deliv- 

"*'  demand  wider  a  Judge's  or-    ered.    2  Bet.  fc  Pall.  345. 
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his  admisstoa.(a)  Proof  of  the  Judge's  order,  referring  the 
bill  to  be  taxed,  with  proof  of  the  defendant's  undertaking 
to  pay  what  shall  appear  to  be  due,  and  of  the  master's  al- 
locatur, proves  the  whole  of  the  plaintifl's  case.(l)  The 
Judge's  order  and  the  master's  allocatur  prove  the  work 
done  and  the  amount  of  the  charges ;  the  undertaking 
proves  the  liability  of  the  defendant. 

We?k  tn4  General  evidence,  as  to  the  work  having  been  done,  wiU 

********  be  sufficient,  where  the  item  specifying  the  work  U  taxable* 

But  if  the  bill  is  not  taxable,  as  where  it  is  entirely  for  con- 
veyancing, or  entirely  for  payments  by  the  plaintiff  with- 
out the  slightest  reference  to  his  character  as  attorney,  or 
if  any  particular  items  in  the  bill  are  not  taxable, (2)  there 
the  payments  and  the  reasonableness  of  the  charges  must 
be  proved  as  in  other  cases.  The  plaintiff  need  not  pro- 
duce evidence  at  the  trial  as  to  the  reasonableness  of  his 
charges  on  any  taxable  items  in  the  bill ;(()  the  bill  baring 
7g  been  delivered  a  full  month  before  the  commencement  of 
the  action,  and  the  defendant  having  delayed  all  that  time 
to  get  it  taxed,  he  will  not  afterwards  be  allowed  to  dispute 
the  amount  of  the  items  at  the  trial  of  the  cause.(3)  Nor 
is  it  a  good  defence  to  shew  negligence  in  the  plaintiff  ia 
transacting  the  business,  for  which  he  makes  the  charge  ;(c) 

(1)  Ley  v  Jone4, 2  ^ampb.496.  As  to  the  form  in  the  exchequer, 

Ry    the  practice  of  the   King's  see  Tidd,  Appx.  \  54. 
Bench  and  Common   Pleas,  the        ^2)  As  to  what  is  taxable,   see 

undertaking  is  signed  by  the  de-  1  Tidd,  Pr.  320,  321. 
fendant  or  his  attorney   in   the        (2)  ^  illiams  v  Frith  and  Hoo- 

Judge's  book,  previous  to  an  or-  per  v  Till,  1  Doug.  189.    Ander- 

der  for  taxation ;  Tidd,  Pr.  326.  son  y  May,  2  Bos.  &  PuJ.  237. 


(a)  In  an  action  by  an  attorney  for  his  coats,  although  the  original 
retainer  need  not  be  proved,  yet  some  recognition  of  the  attorney  in 
the  progress  of  the  suit*  ought  to  be  shewn  to  make  the  party  liable 
for  costs.    HotcbJriss  t  Le  Roy  and  Rodgers,  9  Johns.  Rep.  142. 

(6)  Ace.  Scott  and  Wigram  v  Elmendorf,  12  Johns.  Rep.  315. 

(e)  Seel  quaere  and  see  Runyan  r  Nichols,  11  Johns.  Rep.  547.  t 
Campb.  176.  1  Starkie's  Rep.  409.  Post,  p.  85.  In  Runyan  v  Nich- 
ols, it  was  held  that  the  defence,  if  admissible,  could  not  be  given  in 

**ience  under  the  general  issue. 
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•* 

not,  at  least,  unless  the  negligence  has  been  so  gross,  that 
the  defendant  has  in  consequence  lost  all  possibility  of  be- 
nefit from  the  work,  and  received  not  the  least  degree  of 
beneficial  service. (1) 

Thirdly,  of  the  evidence  in  assumpsit  on  the  warranty    Assumpsit  on 
-      .  warranty  of  a 

of  a  horse.  llowe# 

if  a  person  purchase  a  horse  warranted  sound,  and  it 
afterwards  turns  out,  that  the  horse  was  unsound  at  the 
time  of  the  warranty,  he  may  bring  an  action  against  the 
seller  for  the  breach  of  the  warranty ;  in  which  action  he 
will  be  entitled  to  recover  the  difference  between  the  va- 
lue of  such  a  horse  perfectly  sound,  and  the  value  of  the 
identical  horse  as  it  was  at  the  time  of  the  warranty ;  and 
this  action  will  lie,  though  he  has  kept  the  horse  without 
offering  to  return  it,  (provided  there  is  no  stipulation  to 
the  contrary,)  and  though  he  has  not  given  the  seller  any 
notice  of  unsoundness  :(2)  the  omission  to  give  such  no- 
tice will  be  a  strong  presumption  against  the  buyer,  that 
the  horse  at  the  time  of  the  sale  had  not  the  defect  com- 
plained of,  and  will  make  the  proof  on  his  part  much  more 
4ifficultj(3)  but  it  will  not  destroy  his  right  of  action. 

The  question  of  warranty  cannot  be  tried  in  an  action 
for  money  had  and  received ;  where  the  warranty  is  one 
of  the  facts  to  be  tried,  the  action  must  be  special,  upon  79 

the  warranty  ikelf.(a)     If  the  buyer,  indeed,  by  the  terms 

(1)  Temple?  y  M'Lachlan,  2  ges,  (that  is,  the  difference  be- 
New  Rep.  136.  Farnsworth  y  tween  the  price  paid  and  the  va- 
Garrard,  1  Campb.  38.  hie  of  the  bone  ia  its  unsound 

(2)  Fielder  v  Starkin,  1  H.  Bl.  state ;,  by  Mansfield  C.  J.  Cas- 
19.  Adam  v  Richards,  2  n.  Bl.  well  v  Coare,  .  Taunt.  568.  and 
573.  Curtis  vfJfcannay,  3  Esp.  N.  seel  H.  Black.  19.  The  casa* 
P.  C.  82.  On  the  breach  of  the  on  this  subject  are  collected  in 
warranty,  the  buyer  may  iraraedi-  Selw.  N.  P.  under  title,  IVurran* 
ately  sell  the  horse,  and  recover  ly  of  horses. 

the  residue  of  the  price  in  dama-        (3;  1  11.  Bl.  19. 


(«)  Ace.  Thompson  v  Ash  ton,  14  Johns.  Rep.  316. 

21 
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<rf  the  contract,  has  a  power  to  rescind  the  contract  by  hi* 
(  own  act,  and  docs  that  act  for  the  purpose  of  rescinding: 
it,  (as,  where  together  with  the  warranty  there  is  a  power 
given  to  the  buyer  to  return  the  horse  within  a  certain 
time,  if  he  disapproves  of  it,  and  he  accordingly  offers  to 
return  it  to  the  seller,  who  refuses  to  receive  it,)  there  the 
contract  is  determined  by  the  single  act  of  the  buyer,  and 
the  buyer  will  be  entitled  to  recover  back  the  whole  pur- 
chase-money in  an  action  for  money  had  and  received.(l) 

• 

Proofs.  In  this  action  upon  the  warranty,  the  sale  of  the  horse 

and  an  express  warranty  must  be  proved  :  the  notion  of  a 
high  price  being  tantamount  to  a  warranty  has  been  long 
exploded.(a)  A  written  receipt  for  the  price,  containing 
the  warranty,  is  admissible  in  evidence,  stamped  as  a  com- 
mon receipt  without  an  agreement-stamp. (2)  There  must 
also  be  positive  proof  of  the  unsoundness  at  the  time  of 
the  warranty;  a  suspicion  of  unsoundness  is  not  sufficient,^) 

(1)    See   the    cases,   Power  v  (2)  See  1  vol,  p.  562.  fckrine  v 

Wells,    Cowp.    818.    Weston  v  Elmore,  2  (ampb.  407. 

Dowries,  1  Doug.  23.     Towers  v  (3)  Eaves  v  Dixon,   3  Taunt. 

Barr  ?tt,  1   T.   R.  133.     Payne  v  343. 
Whale,  7  East,  274. 


(a)  No  custom  or  usage  is  admissible  to  shew  that  the  sale  of  any 
particular  article  implies  a  warranty  of  the  goodness  of  that  article. 
Thompson  v  Ash  ton,  14  Johns.  Rep.  316.  Though  in  an  action  foun~ 
ded  on  a  warranty  of  the  soundness  of  a  chattel,  it  is  necessary  to> 
prove  the  warranty,  yet,  it  is  not  necessary  for  the  plaintiff  to  shew 
that  the  defendant  made  the  warranty  in  express  words.  Chapman  y 
March,  19  Johns.  Hep.  290.  Spencer,  Ch.  J.  in  delivering  the  opinion 
of  the  Court  says,  "  In  every  action  on  a  warranty,  it  must  be  shewn 
that  there  was  an  express  and  direct  affirmation  of  the  quality  and  con- 
dition of  the  thing  sold,  as  contra-distinguished  from  opinion,  &c.  and 
when  that  is  made  out,  it  would  be  an  anamoly  to  require  that  the 
word  warrant  should  be  used.  Any  words  of  equivalent  import, 
showing  the  intention  of  the  parties  that  there  should  be  a  warranty 
will  suffice."  Vide  further  Kimmel  v  Lichty,  3  Yeate's  Rep  26J. 
Searing  v  Cum,  Z  Southard,  283.  Mead  v  Crane,  ib.  852.  To  con- 
stitute an  express  warranty,  it  is  essential  that  the  affirmation  at  tip 
time  of  sale  should  be  intended  as  a  warranty ;  otherwise  it  is  only 
matter  of  judgment  or  opinion.  Swett  v  Colgate,  20  Johns.  Rep.  19fi. 
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As  the  breach  of  the  warranty  is  the  foundation  of 
the  action,  the  fact  of  the  defendant  having  known  of  the 
unsoundness,  at  the  time  of  the  warranty,  need  not  be 
averred,  and,  if  averred,  need  not  be  proved.(l) 

A  charge  for  keeping  the  horse  is  commonly  inserted  in 
the  declaration  ;  to  recover  damages  on  this  account,  the 
plaintiff  ought  to  shew,  that  he  offered  to  return  the  horse 
on  discovering  its  unsoundness  ;  otherwise  he  treats  it  as 
his  own  property,  and  ought  to  maintain  it  at  his  own  ex- 
pense. (2) 

If  A.  sell  a  horse  with  a  warranty  of  soundness  to  B., 
who  shortly  afterwards  sells  the  same  horse  with  a  similar 
warranty  to  C.,and  C.  brings  an  action  against  6.  for  a 
breach  of  the  warranty,  on  the  trial  of  this  action  A.  is 
not  a  competent  witness  for  8.  to  prove  the  soundness;  for 
if  B.  fail  in  the  action,  after  giving  notice  of  it  to  A.,  he 
may  sue  A.  for  the  costs  as  for  special  damages,  having 
been  induced  by  A.'s  warranty  to  warrant  the  horse  to 
C.(3) 


Witness. 
80 


Fourthly,  of  the  evidence  in  assumpsit  on  a  special 
contract  for  goods  sold,  &c.(a) 

The  averments  in  the  declaration  m  an  action  on  a  spe- 
cial assumpsit  will  vary  with  the  nature  of  the  contract. 
It  will  be  necessary,  in  all  cases,  to  state  the  consideration 
on  which  the  contract  is  founded,  the  contract  itself,  and 
the  breach  of  the  contract  by  the  defendant.  In  some  ca- 
ses, it  will  be  necessary  to  aver,  in  addition  to  such  gene- 

(1)  See  1  vol.  p.  221.    Wil-  (3)  Lewis  v  Peake,  7  Taunt. 

liamson  v  Allison,  2  East,  446.  153.,  an  action  by  C.  against  B. 

(2;  Caswell  r  Coare,  2  Campb.  on  the  warranty,  and  to  recover 

82.    1  Taunt.  566.  S.  C.  the  costs  of  the  former  suit. 


Special  as; 
sumpait  for 
sale  of  goods, 
fcc. 


(a)  As  to  the  distinction  between  a  sale,  and  a  delivery  of  goods 
to  sell  on  commission,  see  Afarsk  v  Wiekham,  14  Johns.  Rep.  167. 
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ral  statements,  a  performance  of  all  that  was  requisite  on 
the  part  of  the  plaintiff,  or  a  readiness  and  offer  to  per- 
form, or  a  legal  excuse  for  the  non-performance.  An  aver- 
ment also  that  the  defendant  had  notice  of  a  fact  previ- 
ously stated,  or  that  he  was  requested  to  perform  his  part 
of  (lie  contract,  is  frequently  necessary.  The  propriety 
of  introducing  such  averments  must  obviously  depend  upon 
the  nature  of  the  specific  contract,  which  is  the  subject  of 
f  the  action,  (a) 

Proof  of  con-  Several  cases  have  been  mentioned  in  the  former  vo- 
lume,  in  which  the  agreement  is  required  to  be  in  wri- 
ting ;(1)  and  in  all  those  cases,  if  the  form  of  the  issue  is 
such  as  to  make  it  necessary  to  give  evidence  of  the  agree- 
ment, a  written  agreement  must  be  regularly  proved.(^) 
The  rule  is  the  same  in  other  cases,  where  the  contracting 
parties,  however  unnecessarily,  have  contracted  in  writing. 
The  contract  is  sometimes  admitted  on  the  record,  as.  by 
81  a  judgment   by  default,    or  by  payment  of  money  into 

court(c)  or  by  confining  the  issue  to  some  collateral  point; 

(1)  As  to  the  cases,  where  a,.  Frauds,  see  1  vol.  p.  461.    As  to 
written  memorandum  of  the  agree-    the  jyoof  of  agreements,  tee  1^ 
ment  is  required  by  the  slat,  of    toI.  p.  504. 


(«)  Of  the  declaration  on  a  contract,  see  Dunl.  Pr.  250  to  253.  Of 
setting  forth  the  consideration,  Dunl.  Pr.  254,  255.  Of  averment  of 
performance,  Dunl.  Pr.  256,  257,  25$.  Of  readiness  and  offer  to 
perform,  Dunl.  Pr.  -259  to  262.  Of  averment  of  excuse  for  non-per- 
formance, Dunl.  Pr.  260.  :6i.  Of  request,  Dunl.  Pr.  262.  Of  aver- 
ment of  notice,  Dunl.  Pr.  263.    Vide  post,  p.  8^,  in  notis. 

(b  In  a  case  in  the  Court  of  Errors  of  the  state  of  New-York,  the 
question  arose  as  to  the  sufficiency  of  a  writing  made  with  a  lead 
pencil ;  and  it  was  held,  that  a  memorandum  of  a  contract  for  the 
purchase  of  goods,  written  by  a  broker  employed  to  make  the  pur- 
chase, with  a  lead  pencil,  in  his  book,  in  the  presence  of  the  vendor, 
the  names  of  the  vendor  and  vendee,  and  the  terms  of  purchase 
being  in  the  body  of  the  memorandum,  but  not  subscribed  by  the 
parties,  is  a  sufficient  memorandum  within  the  statute  of  frauds.  Cla- 
son's  ex'rs  v  Bailey  and  others,  14  Johns.  Rep.  484. 

(cv  As  to  admission  by  suffering  a  default,  see  Dunl.  Pract.  385. 
395.  By  payment  of  money  into  court,  Dunl.  I*ract.  421, 422.  Johnston 
v  the  Columbian  Ins.  Co.  7  Johns.  Kep.  315. 
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and  such  admissions  will  dispense  with  all  proof  of  the 
agreement^  1)  But  the  general  rule  is,  that  a  written 
agreement,  if  to  be  proved  at  all,  can  only  be  proved  by 
writing,  or  by  secondary  evidence  of  the  writing,  where 
secondary  evidence  is  alio  wed.  (2) 

Another  rule,  to  be  observed  is,  that  where  a  written 
contract  must  be  proved,  the  writing  ou :$ht  to  be  properly 
stamped,  if  any  stamp  is  necessary.  There  are  several 
exemptions  in  favour  of  agreements,  which  have  been  al- 
ready noticed :  the  principle  of  these,  which  applies  to 
the  subject  now  under  discussion,  is  the  exemption  of  any 
"  memorandum,  letter,  or  agreement  made  for,  or  relating 
to,  the  sale  of  any  goods,  wares,  or  mcrchandize."(3) 

The  contract  proved,  ought  to  agree  in  substance  and 
effect,  with  the  contract  set  forth  on  the  record.(a)  They 
need  not  be  co-extensive:  the  written  contract  generally 
comprises  much  more  than  is  expressed  in  the  pleadings, 
for  it  is  sufficient  to  state  only  so  much  of  the  contract,  as 
shews  the  particular  promise,  upon  which  the  plaintiff 
grounds  his  action. (4)(6)  But,  though  not  co-extensive, 
they  must  be  consistent ;  in  oilier  words,  there  must  be  no 
contrariety  between    the  statement  and  the  proof,  with 

(1)  As  to  the  effect  of  judg-    vol.  p.  233.  485. 

ment  by  default,  see  1  vol.  p.  197.  (3)  On  this  exemption,  see  1 

and  of  payment   of  money  into  vol.  p.  56.. 

court,  1  vol.  p.  198.  (4)  4  Taunt.  287. 

(2)  Upon  this  subject,    see  1 


(a)  Vide  Crawford  and  others  v  Morrell,  8  Johns.  Rep.  253.  Urn- 
bcrbocker  v  Rasscl,  3  Yeates'  Rep.  339.    ib.  444. 

(b)  Vide  Bristow  v  Wright,  Doug.  665.  2  Caines  Rep.  120.  4 
Campb.  20.  Dunl.  Pr.  251.  252.  'Tryofl  v  v,  right,  Peters  Rep.  96. 
But  the  whole  of  the  consideration  of  a  parol  agreement  must  be 
stated,  although  consisting  of  several  parts.  6  East's  Rep.  564.  3 
Caines  Rep.  286.  12  East's  Rep.  3  Cro.  Etiz.  79.  ca.  44.  9  East's 
Rep.  9.  13  East's  Rep.  15.  n.  c.  And  although  it  may  be  in  the  al- 
ternative.   2  Bos.  &  Pull.  119.    2  East's  Rep.  4.     1  Xcw  lie  p.  351 . 
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respect  to  any  qualification  or  condition  annexed  to  the 
contract.(l)  An  unwritten  contract  may  be  proved  in  va- 
rious ways  :  as  by  proof  of  the  defendant's  admission,  by 
an  agent  employed  to  make  the  contract,  or  by  some  per- 
sen  present  when  the  the  contract  was  made. 

Proof  of  are*-      Immaterial  averments,  which  might  be  expunged  from 
,Beilt'oo  *he  record  without  affecting  the  plaintiti  's  right  of  action 

need  not  be  proved.(2)(a)  In  the  case  of  an  averment  of 
a  promise  to  pay  a  sum  of  money  on  request,  in  consider- 
ation of  money  lent,  goods  sold.  &c.  where  the  considera- 
tion of  the  promise  is  not  collateral,  but  founded  on  that 
part  of  the  contract  which  is  to  be  performed  by  the  de- 
fendant, the  request  need  neither  be  averred,  nor  proved ; 
the  bringing  of  the  action  being  considered  a  sufficient  de- 
mand.(6)  But  all  material  averments  must  be  proved;  as, 
where  the  performance  of  the  contract  by  the  defendant  is 
to  depend  on  the  previous  performance  of  something  by 
the  plaintiff,(c)  or  where  the  performance  on  both  sides  is 

(1)  Wildman  v  Glossop,  1  Barn.    vol.  p.  222. 
fc  Ala.  12.    And  sec,  as  to  varU        (2)  See  1  vol.  p.  222. 
ance  in  the  proof  of  contracts,  1 


(a)  Vide  Panton  v  Holland,  17  Johns.  Rep.  92.  United  States  r 
Burnham,  Mason,  57. 

(b)  When  a  request  is  not  parcel  of  the  contract,  or  the  action  w 
founded  upon  a  precedent  debt  or  duty,  as  to  pay  a  bond,  or  against 
the  maker  of  a  promissory  note,  or  for  the  price  of  goods  sold,  or  (or 
money  paid  by  mistake,  the  request  is  usually  alleged  generally,  that 
the  defendant  licet  taepius  requmttu,  &c.  and  in  these  cases  no  demand 
or  request  need  be  proved  :  nor  is  it  necessary  to  lay  even  a  general 
request,  for  the  bringing  of  the  suit  is  itself  a  sufficient  request.  1 
Saund.  33.  n.  2.  2  Saund.  118  n.  3.  Plowd.  128.  1  w  Us.  33.  2  H. 
Black.  Rep*  131.  Uohns.  Cas.  £9.319.  7  Johns.  Rep.  462.  3  Vaule 
&  Selw.  150.    Utica  Bank  v  Van  Gieson  and  others,  18  Johns.  Rep. 

485. 

(«)  Vide  Burrill  8c  Cahoon  v  Cleeman,  17  Johns.  Rep.  72.  2  Gal- 
lison,  73.  Gray  &  Osgood  v  James  et  si.  Peters  Rep.  476.  tanl. 
V*.  255.  Ante  p.  63,  in  notis. 
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to  take  effect  at  the  same  time,  the  plaintiff's  performance 
of  his  part,  or  his  legal  excuse  for  the  non-performance,  is 
to  be  proved  substantially  as  averred  on  the  record  :  for  it 
is  an  universal  principle,  applicable  to  every  sale  of  pro- 
perty, that  no  person  shall  call  upon  another  to  perform 
his  part  of  a  contract,  until  he  himself  has  performed  all 
that  he  stipulated  to  do  as  the  consideration  of  the  other's 
promises  ;(l)(a)  of  if  he  has  not  actually  performed  it,  he 
must  shew,  that  he  was  ready  to  perform,  and  that  the  per- 
formance has  been  prevented  by  the  neglect  and  default  of 
the  other  party.(2)(A) 

Though  exact  certainty,  is  not  necessary,  when  a  thing 
is  alleged  only  as  an  inducement(c)  to  other  matter,(3)  yet, 
if  the  averment  in  the  introductory  part  is  material,  and 
cannot  be  rejected  as  surplusage,  it  ought  to  be  proved 
precisely  as  alleged.(4)  The  cases,  which  relate  to  the 
necessity  of  proving  particular  averments,  only  distinguish 

(1)  8  T.  R.  374.  l4>  Sec  Turner  v  Eylcs,  3  Bos. 

(2)  2  Doug  694.  Jones  y  Bark-  &  Pull.  463;  stated  in  another 
ley.  part  of  this  volume. 

(3)  Com.  Dig.  Pleader,  (C. 31.) 


(a)  It  is  a  rule,  that  where  performance  by  the  plaintiff  is  a  condi- 
tion precedent  to  the  defendant's  liability,  he  must  aver  and  prove  a 
performance  of  the  entire  contract,  and  cannot,  by  shewing  a  part  per- 
formance, recover  pro  tan  to.  M'  vliHan  v  Vanderlip,  12  Johns.  Rep. 
165.  Thorpe  v  white  and  others,  13  Johns.  Rep.  53.  Jennings  v 
Gamp,  13  Johns.  Rep.  94.  This  rule  peculiarly  applies- to  contracts 
of  hiring  and  service. 

(£v  Where  the  defendant  agrees  to  deliver  certain  goods  at  a  cer* 
tain  place  and  time,  and  the  plaintiff  agrees  to  receive  and  pay  for 
them,  the  plaintiff  must  aver  a  readiness  to  receive  and  pay  on  hi* 
part,  whether  the  other  party  was  at  the  place  ready  to  deliver  or  not ; 
but  an  averment  that  the  plaintiff  has  been  at  all  times  ready  to  re- 
ceive  and  pay  for  them  is  sufficient.  Porter  v  Rose,  12  Johns.  Rep. 
209.  2  Saund.  352.  n.  3.  1  Bast's  Rep.  203.  Blight  v  Ashley  and 
others,  Peters  Rep.  15. 

(«)  Vide  2  Galltson,  493. 
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between  that  which  is  material,  and  that  which  is  imperti- 
nent, but  make  no  distinction  between  that  which  is  in- 
ducement, and  that  which  is  the  immediate  cause  of  ac- 
tional) 

On  the  com-      Fifthly,  of  the  evidence  in  assumpsit  on  the  common 

mon  counts. 

32  counts. 

The  general  rule  as  to  the  power  of  resorting  to  the 
common  counts,  in  cases  where  there  has  been  a  special 
agreement,  is  thus  laid  down  by  Lord  Ch,  Justice  Mans- 
field iu  the  case  of  Cooke  v.  Munstone :  "  Where  a  party 
declares  on  a  special  contract,  seeking  to  recover  thereon, 
but  foils  altogether  in  his  ri^ht  so  to  do,  he  may  recover 
on  a  general  count,  if  the  case  be  such  that,  supposing 
there  had  been  no  special  contract,  he  might  still  have  re- 
covered for  money  paid  or  for  work  and  labour  done  :  thus, 
in  the  case  of  a  plaintiff  suing  a  defendant,  as  having  built 
a  house  for  him  according  to  agreement,  if  he  fail  to  prove 
that  he  has  built  it  according  to  agreement,  he  may  still 
recover  for  his  work  and  labour,"(2)  But  if  the  special 
contract  has  not  been  rescinded,  and  still  remains  open 
and  operative,  the  plaintiff  can  not  recover  on  the  general 
counts,  if  he  fail  in  the  proof  of  the  special  contract. (3) (a) 

(1)  By  Chambre  J.  3  B03.  and  145.  And  see  1  Selw.  N.  P.  title 
Pull.  463.  Assumpsit.  II.     The  rescinding  of 

(2)  1  New  Rep.  355.  See  El-  the  contract  must  be  &  a  rescind- 
lis  v  Hamlen,  a  nisi  prius  case,  ing  in  toto,  so  that  the  parties  may 
before  Mansfield  C.  J.  1810.  3  be  restored  to  the  same  situation 
Taunt.  52.  in  which  they  were  before  placed. 

(3)  Hulle  v  Hcightman,  2  East,  Hunt  v  Silk,  5  East,  449. 


*  («)  Where  the  special  contract  is  still  subsisting1  unrescinded,  the 
remedy  of  the  party  must  be  upon  the  contract,  and  he  cannot  recov- 
er under  the  common  counts,  a  compensation  for  the  work  and  labour 
which  he  performed  under  a  special  agreement,  which  he  has  faded 
or  neglected  to  proN  e.  Clark  v  Smith,  14  Johns.  Rep.  326.  Wood 
v  Edwards,  19  Johns.  Rep.  205.  Woody  v  Hourmay,  6  Mumford,  506. 
So,  where  there  is  an  express  contract  for  a  stipulated  amount  and 
mode  of  compensation  for  services,  the  party  rendering  the  services 
cannot  waive  the  contract,  and  resort  to  an  action  for  a  quantum  meruit 
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Of  Evidence  in  Assumpsit,  &c.  [Ch.  5# 

credit  from  him  as  such,  he  thereby  recognises  the  title  of 
the  person  with  whom  he  has  accounted,  and  cannot  after- 
wards object  to  the  plaintiff's  recovering  upon  this  general 
count,(l)  though  the  plaintiff  might  not  be  able  to  recover 
on  the  special  count  in  consequence  of  the  defective  proof 
of  his  title. 

Plea  of  nnn-aa-       The  evidence,  which  maybe  given  under  the  plea  of 

non  assumpsit,(a)  has  been  already  considered  in  the  for- 
mer volume  ;(2)  and  the  pleas  of  tender,  and  of  the  statute 
of  limitations,  have  been  so  fully  treated  of  in  the  Abridg- 
ment of  the  Law  of  Nisi  Prius,  which  is  in  general  use,  it 
would  be  superfluous  to  refer  to  any  cases  upon  these  sub- 
jects.(A) 

(11  Peacock  v  Harris,  10  East,         (2)  See  Treat,  on  Evid.  vol.  i. 
104.  p,  175. 


(a)  As  to  the  evidence  under  non  assumpsit,  seeDnnl.  Pr.  416,  447, 
Dawson  v  Tibbs,  4  Yeates'  Kep.  319.  ib.  365. 

(b)  See  as  to  the  defence  of  the  statute  of  limitations,  and  by  what 
evidence  it  may  be  repelled,  Dunl.  Pr.  ch.  1.  stct.  4.     Of  theexcep- 
ion  in  favour  of  a  plaintiff  absent  from  the  country  ;  Chomqua  v  Ma- 
son etal.   1  Gallison,  342.     Hall  v  Litt'e,  14  Mass.  Rep.  20J  ;  which 
exception  however,   has   not  been  adopted  \\  thjp  state  New-York. 
Dunl.  Pr.  50.  What  acknowledgment  of  a  debt  will  take  the  case  out 
of  the  operation  of  the  statute,  see  Dean  v  Pitts,  10  Johns.  Rep.   35, 
Martin  v  Williams,    17  Johns.  Rep.  330-     Of  a  conditional  promise, 
see  Bush  v  Uarnard,  8  Johns/Rep.  407.  Guier  v  Pearce,  2  Browne's 
Rep.  35.  Short  v  M'Carthy,  3  Barnw.  &  Alder.  626.     Beale  v  Hind, 
4  Barnw.  &.  Alderson,   568.     The  promise  of  one  joint  debtor  to  pay 
a  debt  barred  by  the  statute,  is  sufficient  as  to  all.    Johnson  v  Beards- 
lee  and  others,  15  Johns.  Rep.  3.     But  where -the  defendant  admits 
that  he  has  received  the  money  which  the  plaintiiT  claims,  but  denic* 
the  validity  of  the  claim,  such  acknowledgment  is  not  evidence  of  & 
new  promiac  so  a3  to  take  the  case  out  of  the  statute  of  limitations. 
Sands   r  Gelston,  15  Johns.  Rep.  511, 
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mentioned  in  another  place.(l)  It  has  also  been  shown, 
in  what  cases  a  variance  between  the  deed  and  the  allega- 
tion in  the  pleadings  will  be  fatal  i  and  apon  which  of  the 
litigating  parties  the  proof  of  the  issue  will  lie,  whether  on 
the  plaintiff  or  on  the  defendant. 

A*"Vl*ion  on  The  facts,  to  be  proved  by  either  party,  will  vary  in  ev- 
ery case  with  the  nature  and  form  of  the  issue.  All  aver- 
ments which  are  not  put  in  issue  are  admitted  to  be  true. 
If  the  defendant  plead,  that  the  deed  is  not  his  deed,  the 
plaintiff  mast  prove  its  execution  by  the  defendant :  if  he 
plead  some  other  plea,  and  does  not  deny  that  the  deed  i» 
his,  he  admits  the  execution  with  respect  to  all  such  par- 
ticulars of  the  deed,  as  are  exhibited  on  the  record;  but  he 
does  not  admit  the  execution  beyond  that  extent,  and  the 
plaintiff  cannot  avail  himself  of  other  particulars  in  the 
deed  besides  those  specified  in  the  declaration,  without 
proving  the  execution  in  die  regular  course.(2)(a) 

Non  est  factum       The  plea  of  non  est  factum  puts  in  issu6  this  pointy 

whether  the  defendant  has  executed  a  deed,  of  which  the 
Ie£al  effect  and  substance  are  correctly  stated  in  the  de- 
claration. The  defendant  therefore  under  this  plea  may 
take  advantage  of  any  variance,  between  the  legal  effect 
of  the  deed  produced,  and  that  specified  on  the  record.  If 
a  covenant,  for  instance,  is  set  out  as  general  and  absolute, 
but,  on  reading  the  deed  in  evidence,  the  covenant  appear* 
to  be  subject  to  an  exception  or  qualification,^)  the  state- 

(1)  Sec  Treat,  on  Evid.  vol.  L        (2)  Treat,  on  Er.  1  vol.  p. 
p.  177.  174.  (3) 


8* 


(a)  Plea  of  covenants  performed  admits  the  execution  of  the  deed, 
but  not  the  plaintiff's  performance  of  his  part  of  the  agreement. 
Neave  v  Jenkins,  2  Yeate's  Rep.  107. 

(b)  If  a  covenant  to  repair,  contain  an  exception  of  fire  and  other 
casualties,  it  is  a  fatal  variance  to  state  it  as  a  general  covenant  to  re- 


€fa.  6.]      Of  Evident*  in  an  Action  of  Covenant. 

meat  on  the  record  is  untrue  in  point  of  substance  and  ef« 
feet,  and  the  plaintiff  will  be  nonsuited,  or  the  verdict  most 
pass  for  the  defendant^  l)(a) 

Actions  of  covenant  are  often  brought  bj  or  against  the  Action  against 
assignees  of  the  reversion,  or  the  assignees  of  a  term.  If  aaM*ncc' 
the  action  is  against  the  defendant  as  assignee  of  the  rever- 
sion, and  the  issue  is,  whether  the  reversion  vested  in  the 
defendant  b/  assignment,  it  will  be  sufficient  to  prove  that 
the  estate  came  to  him  by  descent  as  heir  at  law  to  the  les- 
sor ;  for  the  substance  of  the  issue  is,  whether  the  defend* 
ant  is  clothed  with  such  a  character,  as  will  make  him  lia- 
ble on  the  covenant,  and  if  the  estate  vest  in  him,  whether 
as  assignee  or  as  heir  at  law,  he  will  be  equally  liable.(2) 
And  when  the  action  is  brought  against  the  defendant  as 
assignee  of  a  term,  and  the  issue  is  on  the  assignment,  it 
will  be  enough  for  the  plaintiff  to  give  general  evidence, 
from  which  an  assignment  may  be  inferred j  as,  that  the 
defendant  is  in  possession,  or  has  paid  rent  Payment  of 
rent  by  the  defendant  to  the  plaintiff,  when  the  defendant 
has  been  let  into  possession  by  the  original  lessee,  is  prima 
facie  evidence  of  the  assignment  of  the  whole  term.  But 
the  defendant  is  at  liberty  to  shew  that  he  is  not  such  as* 
signee,  but  only  under-tenant  to  the  lessee ;  and  if  be  is 
charged  as  assignee  of  the  whole  of  the  lessee's  estate  and 

(1)  Sands  v   Ledger,  2    Lord        (2)  Derisley  v  Custance,  4  T. 
Raym.  792.    HoweU  r  Ricbardi,    B.  75. 
11  East,  633. 


pair,  omitting  the  exception.  4  Campb.  20.  Brown  v  Knill,  2  Bro- 
derip  &  Bingham,  395.  Covenant  for  not  repairing'  declaration  stated 
the  lease  to  be  made  by  the  plaintiff  which  appeared  in  evidence  to 
hare  been  made  by  the  plaintiff  and  his  wife,  it  was  held  that  this  was 
no  variance.  Arnold  v  Revoult,  1  Brod.  &  Bing.  443.  Vide  further 
Backus  v  Taylor,  6  Mum.  488. 

(a)  Vide  Henry  r  CleUnd,  14  Johns.  Bep.  480.    Junl.  Pr.  401*. 
40*.  ' 
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interest,  when  in  fact  Ji^  is  assignee  of  a  part  only,  this  if 
a  fatal  'vanance.(l) 

Proof  confined     The  cwnnles,  just  mentioned,  illustrate  this  general 

to  the  issue.  i       i    *    .  ■  r    * 

rule,  that  the  subsrance  of  the  jssue  must  be  proved,  an<J 
90  that  this  is  all  which  needs  be  proved.     One  or  two  in- 

stances may  be  cited  in  illustration  of  another  rule,  name- 
ly, that  evidence  is  to  be  confir.ed  to  those  points  only 
which  are  at  issue.(u)  Suppose  the  issue  joined  between 
the  parties  to  be,  whether  the  plaintiff  had  on  a  certain 
day  completed  some  houses,  wh;ch  he  covenanted  to  build, 
proof  of  his  having,  comjj  eted  them  before  some  later  day, 
to  which  the  parties  afterwards  agreed  by  parol  to  enlarge 
the  time,  w.ll  not  support  the  issue, (2)  and  therefore  is  not 
admiss.be;  the  piaintif!  is  bound  to  pro'.e  the  issue  as 
laid,  otherwise  the  defendant  has  not  any  notice  of  what 
he  is  called  upon  to  answer.  So,  where  the  breach  as- 
signed  is,  u  that  the  defendant  has  not  used  a  farm  in  a 
husband-like  manner,  but  en  the  contrary  has  committed 
waste,"  to  which  the  defendant  pleads,  u  that  he  has  not 
committed  waste,  but  used  the  farm  in  a  good  and  husband* 
like  manner,19  and  the  issue  is  taken  upon  thia,  here  the 
plain  till"  cannot  give  evidence  of  any  unhushaod-hlre 
treatment  of  the  farm,  not  amounting  to  waste  :(3)  for 
though  such  evidence  wouid  be  admissible  on  the  former 
words  of  the  breach,  yet  the  Mibsetjuent  part,  by  narrow- 
ing the  issue  to  the  point  of  waste,  excludes  all  particular* 
Dot  within  the  meaning  of  that  term. 

Witneas.  *n  an  act'on  against  a  tenant  for  the  mismanagement  of 

his  farm,  the  defendant's  under  tenant,  who  is  in  pcAtes* 

(1)  Hare  t  r»tor,-Cowp.  766.    under-tenant.  -#r 

The  case  of  HoHbrd  r  Hatch,  1  (2  Little*  ▼  HoUand^fr  T.  R. 
Doug.  182,  determined  that  the    590.  /,v 

lessor  cannot  maintain  an  acton  (  )  Harris?  Manffc^S  T.  K. 
of  covenant  for  rent   against  an    307. 

( 


(«rt  As  to  this  rule,  see  Lamed  v  Bufitngton,'  3  Mass.  Rep.  55? , 
J^aogdojfet  aj.  ▼  Potter,  11  Mass*  Rep.  313. 
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flioii  of  the  farm,  is  competent,  on  the  part  of  the  defend- 
ant, to  speak  as  to  the  proper  management  of  the  prem- 
ises^ 1)  And  where  the  point  is  issue  is,  whether  the 
owner  of  the  property,  whose  title  is  admitted  by  both 
parties,  demised  the  premises  to  the  plaintiii  belore  he  Ue- 
Bu»eU  mem  to  a  tnird  person,  the  owner  himself  is  not  an 
incompetent  witness  to  prove  that  tact,  however  siron^  hie 
bia>  may  be  to  prei'cr  the  one  tenant  to  the  otuac.^2) 

(1)  Wishajr  t  Barnea,  1  Camp.        (2)  BeU  r    .arwood,  3  T.  R. 
34J.  ft09.    Treat,  en  *W.  a  vol.  p.  60. 


CHAP.  VIL 
Of  Evidence  m  an  Action  of  Debt. 

IN  treating  of  the  action  of  covenant  so  much  has  been 
aaid,  winch  is  equally  applicable  to  the  action  of  debt,  that 
▼ery  little  remains  to  be  noticed  in  this  piace.  It  would 
be  an  endless  task  to  go  minutely  through  the  various  cases , 
in  which  the  action  of  debt  may  be  brought,(a)  especially 
as  tnose  in  most  frequent  use  have  been  so  fully  treated  of 
in  ihe  Abridgment  of  the  Law  of  Nisi  Prius.(l)  The  plan 
of  the  present  chapter  will  be,  first,  to  consider  the  proofs 
in  this  action,  with  reference  to  some  of  the  most  geueral 
pleas,  such,  as,  non  est  factum,  solvit  ad  diem,  and  ml  de- 
bet j  and  then  to  advert  shortly  to  the  necessary  proofs, 
when  the  action  is  brought  on  a  penal  statute* 

(1)  Sclwyn's  Ni.  Pri.  tit.  Debt. 
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(«)  As  to  tfee  action  of  4«bt,  gee  also  Dunl.  Pr.  8  to  13. 
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Won  est  ftp.  The  plea  of  non  est  factzm,(a)  pleaded  to  an  action  oa 
a  bond  or  other  deed,  puts  in  issue  the  execution  of  the 
deed,  upon  which  the  action  is  brought ;  and  the  plaintiff 
in  support  of  this  issue,  the  proof  of  which  lies  upon  him> 
will  have  to  prove,  that  the  deed  in  question  was  executed 
b)  the  defendant.  It  will  not  be  sufficient  for  the  witness 
to  prove,  that  a  person  of  the  same  name  as  the  defendant 
executed  the  deed ;  some  proof  will  be  necessary,  that  the 
person,  who  executed,  toot  merely  bears  the  defendant's 
name,  but  is  the  defendant  himself.(l)  Such  additional 
proof  may  be  supplied  by  proving  the  signature  to  be  the 
defendant's  hand-writing ;  and  the  defendant's  attorney  is 
as  competent,  as  any  other  witness,  to  prove  this  fact.  (2) 

Breaches  as-      Where  breaches  of  covenants  are  assigned  on  the  re- 
*nc  *  cord,  (as  they  may  be,  under  the  statute  8  &  9  W.  3.  c. 

11.  s.  8.)  the  plaintiff  must  be  prepared  on  the  trial  of  the 
92  issues  to  prove  the  breaches  as  suggested.*     And  if  the 

condition  of  a  bond  is  not  set  out  in  the  pleadings,  but 
suggested  only  on  the  roll  after  judgment  on  demurrer, 
the  plaintiff  ought  also  to  prove,  on  the  execution  of  a  writ 
of  inquiry  to  assess  damages,  that  the  bond  produced,  con- 
taining the  condition  in  question,  is  that  on  which  the  ac- 
tion was  brought  and  on  which  the  judgment  was  obtained; 

(1)  Bull.  N.  P.  171.  Trent,  on       (2)  See  Treat,  on  Evidence,  1 
Et.  vol.  1.  p.  504.  514.  vol.  p.  143. 


•  The  jury  who  try  the  issue  may  assess  the  damages  under  the 
Cjdnunon  venire.    Parkins  v  Hawkshaw,  2  Starkje,  K.  P.  C.  381. 


(«)  As  to  evidence  under  nan  e$t  factum,  see  Dunl.  P.  449,  450. 
Ante  p.  88,  in  notis.  What  natter*  of  defence  must  be  specjaftv 
pleaded ;  XHnA.  Pr.  45ft 
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the  mere  production  of  such  a  bond,  without  some  proof* 
of  the  identity,  is  insufficient.(l)(a) 

The  defendant,  in  an  action  on  a  bond  containing  a  (Jon-  8oMt«d4i- 
dition  to  pay  on  a  certain  day,  may  plead  payment  on  the 
day ;  for  this  is  in  effect  a  plea  of  performance  of  the  con- 
dition, and  payment  before  a  breach  of  the  condition  is  a 
good  discharge  without  an  acquittance.  And  now  by  the 
statute  4  Ann.  c.  16.  s.  12.,  where  the  action  is  brought  on 
a  single- bill,  or  bond  without  a  condition,  the  defendant 
may  plead  the  same  plea. 

The  proof  of  this  issue  lies  on  the  defendant  for  he 
maintains  an  affirmative,  which,  if  proved,  will  be  a  com- 
plete discharge.  If  the  bond  has  been  suffered  to  lie  dor- 
mant for  twenty  years,  this  of  itself  raises  a  presumption 
of  payment ;  the  defendant  therefore  may  rest  bis  case  on 
this  presumption;  and  then  it  will  be  incumbent  on  the 
plaintiff,  if  be  can,  to  prove  some  payment  of  interest,  or 
an  acknowledgment  of  the  debt,  within  that  period ;  or  in 
some  other  manner  to  repel  the  presumption,  which  the 
law  raises  in  favour  of  the  defendant.(2)  We  have  before 
seen  that  the  payment  of  interest  on  the  bond  may  be 
proved  by  shewing  an  indorsement  to  that  effect  in  the 
handwriting  of  the  obligor;  or  by  an  indorsement  in  the 
handwriting  of  the  obligee,  provided  it  appear  by  extrinsic 
evidence,  that  the  indorsement  has  been  made  within  03 
twenty  years  after  the  money  was  payable  ;(3)  this  extrin- 

« 

(1)  Uodgkinson  v  Marsden,  2  which  the  action  was  afterward* 

Campb.    121.     In  this  case,   the  brought,  and  the  plaintiff  recov- 

p'ain tiff's  attorney  proved,  that  ercd  on  this  evidence, 

the  bond  produced  was  the  bond  (2)  Treatise  on  Evidence  vol. 


delivered  to  him  tor  the  purpose    i.  p.  156. 
•f  bringing  the  action,  ana 


■  p»  w  ■*      mm  w     ^*^-*^w 

on        (3)  Treat.  onEv.  1  vol.  p.  157. 


(a)  As  to  assignment  of  breaches  in  debt  on  bond,  see  Dunl.  Pr. 
388  to  392,  501,  502,  Taxbury  v  Miller,  19  Johns.  Hep.  311.,  of 
bond  with  a  collateral  condition,  see  Massey  v  Schott  and  othew,  PC 
ters  Rep.  132. 
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ate  evidence  is  indispensably  necessary,  to  make  the  obli- 
gee's indorsement  admissible  in  evidence* (a) 

The  plea  of  solvit  ad  diem  will  be  supported  by  proof  of 
payment  before  the  day  appointed,  as  well  as  on  the  day  I 

(1)  the  defendant  could  not  in  this  case  plead  payment 
before  the  day.  as  he  might,  if  the  condition  were  to  pay 
on  or  before  a  particular  day.  Payment  before  the  day, 
(as  Lord  Hardwicke  said  in  the  case  of  Tryon  r«  Carter,) 

(2)  where  the  condition  is  for  payment  on  a  certain  day, 
is  strictly  not  a  legal  performance  of  the  condition ;  but  it 
may  be  given  in  evidence  under  the  plea  of  solvit  ad  diem 
for  this  reason,  because  the  money  is  looked  upon  as  a  de- 
posit in  the  hands  of  the  obligee  until  the  day  comes,  and 
then  it  is  actual  payment. 

A  payment  of  the  debt  to  a  third  person  by  the  plain* 
ifFs  appointment  is  payment  to  the  plaintiff  himself.(3) 
And  payment  of  a  gross  sum,  which  has  bfeen  accepted  by 
the  plaintiff  in  full,  though  not  amounting  to  full  interest, 
will  be  tantamount  to  the  payment  of  the  entire  dcbt.(4){£) 

(1)  Bull.  N.  P.  174.  citing  (3)  Taylor  t  Beal,  Cro.  El. 
Winch  v  Pardon.  222. 

(2)  7  Mod.  231.  ^4)  Price  v  Brown,  2  Str.  690. 


(a)  As  to  presumption  of  payment  arising"  from  lapse  of  time,  and 
how  it  may  be  repelled,  see  Dunl.  Pr.  53.  54.  Bolts  v  Rullman,  1 
Yeate's  Hep.  584.  In  Rose  boom  t  BUHngton,  17  Johns  >«ep.  182.  it 
was  held,  that  an  indorsement,  on  a  bond  or  note,  made  by  the  obli- 
gee or  promisee  without  the  privity  of  the  obligor  or  promlssor,  i» 
not  admissible  evidence  of  a  payment  in  favour  of  the  party  ma- 
king the  indorsement,  so  as  to  repel  the  presumption  of  payment  ari- 
sing1 from  the  lapse  of  years,  or  to  take  the  case  out  of  the  statute  of 
limitations,  unless  it  is  first  shewn  that  it  was  made  at  the  time  of  its 
date,  or  when  its  operation  would  be  against  the  interest  of  the  party 
making  it ;  and  then  on  such  proof  being  given,  it  is  good  evidence 
for  the  consideration  of  the  jury.  Roseboom  v  Billington,  17  Johns. 
Rep. 182. 

(b)  nut  a  plea  that  the  defendant  had  paid  a  less  sum  than  the  con- 
dition of  the  bond,  which  the  plaintiff  received  in  fall  satisfaction,  is 
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Proof  of  the  defendant  having  paid  interest  after  the 
day  of  payment  will  falsify  the  plea  of  solvit  ad  diem*  such 
Subsequent  payment  raising  the  strongest  presumption,  that 
the  debt  was  not  paid  on  the  day  appointed.  And  though 
the  bond  is  old,  and  the  payment  of  interest  was  made  at 
•tich  a  remote  period,  that  the  whole  debt  may  be  presu- 
med to  have  been  discharged  since  that  time,  still  the  pled 
will  be  falsified  by  proving  interest  paid  after  the  appointed 

•  ,  •  i  3  - 

The  defendant  in  such  a  case,  in  order  to  take  advan-  Solvit  post  di« 
tage  of  the  legal  presumption  of  payment  after  the  lapse  em# 
of  twenty  years,  ought  to  plead  the  plea  of  solvit  post 
diem  ;(2)  (a)  and  then,  if  nothing  is  proved  but  the  pay- 
ment of  interest  above  twenty  years  ago,  the  issue  ought 
to  be  found  for  the  defendant. 

• 

The  plea  of  nit  debet,  by  which  the  defendant  denies  his4  Nij  ^ef . 
owing  any  part  of  the  sum  demanded  and  traverses  the 
whole  of  the  declaration,  makes  it  necessary  for  the  plain- 
tiff to  prove  his  demand  as  stated,  and  allows  the  defend- 
ant to  prove  on  his  part  any  thing  which  shews  that  there 
is  no  such  debt,  as  the  plaintiff  has  alleged.  The  defend- 
ant therefore,  under  this  issue,  may  prove  payment  to  the 

(1)  Moreland  v  Bennett,  1  9tr.        (2)  This  plea  is  given  by  St.  4» 
652.  Boll.  N.  P.  174.  5  Ann.  c.  16.  s.  12. 


iad.  Dederick  ▼  Leman  and  others,  9  Johns.  Rep.  333.  See  also, 
Mechanics  Bank  r  Hazard;  13  Johns.  Rep.  353.  In  a  case,  however, 
in  the  Supreme  Court  of  the  United  States,  evidence  was  held  to  be 
admissible  under  a  plea  of  payment,  of  a  smaller  sum  than  the 
condition,  with  an  acknowledgment  by  the  plaintiff  that  it  was  in 
lull  of  all  demands  :  and  Marshall,  Ch.  J.  observes,  "  a  part  of  the 
money  due  on  the  bond  might  have  been  paid  before  ;  and  Such  an 
acknowledgment  upon  receipt  of  a  sum  smaller  than  the  condition 
of  the  bond,  was  good  evidence  upon  the  plea  of  payment."  Hender^ 
•on  v  Moore,  5  Cranch,  ll. 

(a)  Vide  Uuni.  Pr.  S3; 
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plaintiff,  or  to  another  by  his  appointment^*)  ari^eOTiy 
shew  a  release.(2)(a)  In  an  action  of  <tabi  #{>9&  a  le?m 
for  arrears  of  rent,  the  defendant  cannot,  under  the  jfca 
of  nil  debet,  give  evidence  of  disburseawytfs  for^c^Mary 
repairs,  not  even  where,  they  oioghl  to  have  heea  pad*  s)jr 
the  plaintiff  ;(5)  unless  perhaps  in  *be -cate  of  a  iesjt£, 
where  it  k  part  of  the  covenant,  that  the  tenant  ^hoqtt>4tir 
duct  from  the  rent  for  such  repairs.(4) 

.  r 

Action  for  pen-     The  action  of  debt  is  often  brought  to  recover  penalties 

under  a  penal  statute.     In  this  action  the  plaintiff,  besides 
proving  the  act  imputed  to  the  defendant,  and  all  the  af- 
,95  firmative  ayerments  in  the  declaration,  must  shew  dl&o 

that  the  action  has  been  regularly  commenced  within  tlfe 
limited  time*     If  this  does  not  appear  from  the  nisi  prius 

(V  Taylor  v  Beal,  Cro.  El. 222.  (Gtwdy  J.  contra.)  &«*£.  N,  P. 

(2}  Anonym,  case,  5  Mod.  18.  177.  Ch.  B.   Gilbert  thinks  this 

Cecil  v  Harris,  Cro.  El.  140.  Gal-  evidence  admissible.      Gilb.  E?. 

Iaway  v  Susach,  1  Salk.  284.  nil-  243. 

ed  by  Holt.  C.  J.*  (4)  1  Ld.  Baym.  420. 

(3)  Taylor  v  Beal,  Cro.  £1.222. 


*  Chief  Baron  Gilbert  lays  it  down  in  his  treatise,  that  a  release  is 
not  admissible  under  the  plea  of  nil  debet  /  but  the  reason  given  by 
him  (namely,  that  the  release  ought  to  be  pledded,  to  enable  the 
Court  to  judge,  whether  the  debt  is  -discharged  width  those  .a^t  woafls) 
and  solemnities,  which  the  law  requires  to  make  a  good  contract.)  is 
not  satisfactory';,  and  all  these  cases,  which  determine  that  a  release' is 
admissible  in  eridence  under  the  plea  of  mm  auwnpsU,  seem  to  be  so 
#many  authorities  in  support  of  the  rule  laid  down  in  the  text,  (flee 
Treat,  on  Ev.  vol.  1.  p.  175.) 

(a)  Ace.  Com.  Dig.  Pleader,  2  W.  17.  E.  14.  So,  the  defendant 
may  give  in  evidence  performance  ;  1  Chitty  on  Plead.  476 ;  or  the 
statute  of  limitations.  Com.  Dig.  Pleader,  2  W.  17.  Ld.  Raym.  153. 
3  Term  Rep.  11.  But  in  debt  for  rent  on  an  indenture  of  lease,  if  the 
defendant  plead  nil  debet,  he  cannot  give  in  evidence  that  the  plaintiff 
had  nothing  in  the  tenements;  because  if  he  had  pleaded  that  specially, 
the  plaintiff  might  have  replied  the  indenture  and  estopped  him.  Salk. 
327.  1  Chitty  on  Plead.  437.  A  tender  must  be  pleaded.  1  Chitty 
on  Plead.  476.  See  further,  when  nil  debet  is  a  proper  plea,  Mintoa 
v  Woodworth  &  Ferris,  1 1  Johns.  Rep.  474.    Dual.  Pr.  448. 
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record,  it  mast  be  shevm  by  proof  of  the  suing  out  of  the 
wrft  ot  by  ether  legitimate  eYJdfeace ;  and  this  the  plaintiff 
may  shew  in  any  stage  of  the  cause.  (0 

m 

The  suing  out  of  a  latitat  is  a  sufficient  commencement  Commence- 
if  the  actiott,(<r)  to  save  the  limitation  of  time;(2)  and  »«*«*■**»• 
fKroof  of  the  delivery  of  the  declaration  within  the  time  is 
tfuflktetfl(3)  Ff  a  writ,  which  would  warrant  the  declara- 
tion, has  been  sued  out  in  proper  time,  that  is  sufficient,  at 
least  as  to  the  commencement  of  the  action ;  and  the  re- 
turn of  tfee  writ(6)  need  not  be  proved.(4)  Where,  in- 
deed, an  alias  writ  has  issued,  but  not  within  the  tfmc,  and 
the  first  writ  was  within  the  time  but  not  served,  there  the 
return  of  the  first  writ  ought  to  be  proved ;  for  in  this  case 
it  is  necessary  to  shew,  that  the  second  writ,  on  which  the 
plaintiff  has  declared,  is  a  continuation  of  the  first ;  and 
this  can  only  be  done  by  shewing  that  the  first  was  re- 
turned, in  order  to  warrant  the  issue  of  the  alias  writ,(5)  . 

The  defendant  in  this  action  may  of  course  give  m  evi-     Evidence  far 
dence,  under  the  general  issue  of  nil  debet,  any  proviso  in  defendant. 

(1)  Maugham  ▼  Walker  j  Peake,    of  the  Peace. 

K.  P.  C.  16J.  v3)  Matthews  v  Naigh,  4  Esp. 

(2)  Culliford  v  ttlandford,  Carth.     100.      Harris  v  Orme,   2  Campb.  * 
232.  bv  3  Judges  against   Holt  C.     497.  n. 

J.  Hardyman  v  »\  hitaker,  2  East,        (4)  Parsons  v  King,  7  T.  R.  6, 
57%.  in  note.    See  further  on  this        (5>  7  T.  U.  7. 
subject,  in  action  against  Justices 

(a)  Vide  ante,  p.  86.  n.  8.  Carpenter  v  Butterfield,  3  Johns.  Cas. 
145.  Lowry  ▼  Lawrence,  1  Caines  Hep.  69.  Bird  et  al  t  Caritat,  2 
Jtfaflf .  Rtp.  340.    Cheatham  v  L**is,.  3  Johns.  Rep.  43. 


(b)  Vide  Dunl.  Pr.  104.  In  penal  and  other  actions  which  arc  li-» 
mited  by  statute  to  be  commenced  within  a  certain  time,  it  is  neces- 
sary for  the  plaintiff  to  produce  the  writ  at  the  trial,  or  an  examined 
copy  of  it,  if  filed,  in  order  to  shew  that  the  action  was  commenced 
in  due  time,  unless  it  appear  to  hare  been  so  commenced  upon  the 
face  of  the  record  of  mri  prkts.  But  if  the  writ  Were  not  sued  out  till 
after  the  time  prescribed,  though  by  relation  it  would  be  within  the 
time,  the  plaintiff  will  be  nonsuited.  2  Samnd.  1.  n.  1.  Tidd'f  Pr.  163. 
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tfre  penal  statute,  exempting  him  from  the  penalty ;  and 
it  should  seem  also,  that  he  may  avail  hittwelf  of  such  a 
proviso  contained  in  ajij  $ther  public  act.(l)  He  cannot 
prove,  under  this  plea,  that  penalties  have  been  already 
recovered  in  a  former  action  for  the  sapac  offence^*)  such 
a  defence  ought  to  be  pleaded  specially,  that  the  plaintiff 
may  have  an  opportunity  of  replying*  nyl  tvtl  record,  op 
that  the  recovery  w*s  fraudulent  to  defeat  $  real  prosecu-i 
96  tjonf(2)(6) 

Vtttnesa.  ij^e  competency  of  witnesses^)  living  in  the  place,  for, 

the  benefit  of  which  a  pecuniary  penalty  is  to  be  applied! 
has  been  before  mentioned.(3)  They  are  rendered  com- 
petent by  the  provisions  of  a  particular  act  of  parliament; 
and  their  competency  is  confined  to  those  cases  only  where 
the  penalty  does  npt  exceed  twenty  pounds*  Before  the 
passing  of  this  act,  they  would  have  been  incompetent* 
Thus  it  had  been  held  by  Lord  Raymond,  in  a  case  where 
part  of  the  penalty  would  have  belonged  to  a  city  or  town 
corporate,  in  which  the  offence  was  committed,  that  free-i 
men  and  their  wive*  could  not  give  evidpnce.(4) 

(1)  Treat.on  Bffid.  1  vol.  p.311.        (3)  Treat  on  $▼.  to!,  i.  p.lST, 
12)  Bredon  q.  t.  y.  Barman,  $       (4)  B.  v.  Seymour,  Bull.  N.  P. 
,  Str.  rOl.  195. 


(o)  Ace.  Com.  Dig.  Pleader,  2  W.  17. 

(ft)  It  has  been  held  at  niai  prius,  by  Kent,  Ch.  J.  which  decision 
wa«  afterward*  confirmed  by  the  court,  'mat  want  of  criminal  intent  i* 
admMftible  in  bar  of  the  penalty.    Anthoa's  N.  P.  153.  et  note(«) 

(e)  Vido  Pafla  v  Belknap,  1  John*.  Rep.  586.  Jacobran  ▼  Fomv, 
fein,  2  Johna.  Bep.  170,  Btoodgood  v  Overaeera  of Jajnaica,  12  Joty*' 
lftep.285.    1  Taunt.  261. 
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chap.  vm. 

Cjf  Evidence  in  an  Action  for  Defamation. 

'  IN  treating  of  this  Subject,  the  most  convenient  plan 
will  be,  to  consider  at  the  same  time  the  action  for  slander 
together  with  the  action  for  a  libel.  And  it  may  be  ob* 
served  generally  of  both  these  actions,  that  the  leading 
points  to  be  proved,  are,  First,  the  speaking  or  publication 
cff  the  slanderous  matter  stated  on  the  record  ;  Secondly 
the  fact  of  the  plaintiff  being  of  a  particular  profession, 
office,  or  trade,  when  this  is  alleged  in  the  declaration  as  a 
necessary  inducement  to  the  action ;  Thirdly,  the  extent  of 
damage,  which  the  plaintiff*  has  sustained  in  consequence 
of  the  slander, 

I.  Firet,  Of  the  proof  of  publication. 

A  publication  of  the  slander,  by  which  is  meant  the 
communication  of  it  to  some  other  person,  may  be  effected 
in  a  variety  of  different  ways;  and  the  proof  #f  the  publi- 
cation will  vary  according  to  the  nature  of  the  subject- 
matter. 

»7 
The .  publication ,  of  slanderous  words,  which  have  been  Proof  of  words 

spoken,  is  to  be  proved  by  some  person  present  when  the  ^vcrnaL*      ' 
defendant  spoke  them.(»)    And  the  words  must  be  proved 


t+mm^pmrmp    «i'i         i   m     .  imp»i^— . w^^ 


(a)'  in  a  esse'  in  Massachusetts  it  was  held,  that  if  the  defendant  in 
tn  actios  for  alander  plead  the  general  iiaue,  and  also  a  special  justi- 
fication, the  admission  contained  in  the  special  plea  is  sufficient  evi- 
dence that  die  defendant  spoke  the  words  charged  in  the  declaration 
and  therefore  that  the  plaintiff  need  not  produce  other  evidence  to 
prove  the  speaking  of  them ;  and  the  judge  who  delivered  the  opin- 
ion of  the  court,  (as  in  order  to  be  consistent  he  must  necessarily  do,) 
lays  down  the  rule  as  applicable  to  every  case,  where  the  general  is* 
•ue,  and  a  special  plea  in.  confession  and  avoidance,  are  pleaded  to- 
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as  slated  in  the  declaration  :(1)   not  that  the  whole  of  the 
words,  alleged  on  the  record,  need  be  proved,  but  some 

(1)  Bams  v  BaHoway,  6  T.  R.  15a, 


gether.    Jackson  v  Stetson  and  wife,  15  Mass.  Rep.  4ft.    The  de- 
fendant pleads  the  general  issue  for  the  purpose  of  putting  tbe  pbm- 
fiffon  the  proof  of  his  declaration  ;  and  he  pleads  specially,  to  enable 
himself,  if  the  plaintiff  make  out  a  prima  facie  case,  to  take  advantage 
of  matter  in  discharge  which  could  not  be  given  in  evMence,    undtfr 
the  genera*  plea;  or  if  it  could  be    given  in    evidence,  and  yet 
does  not  amount  to  the  general  issue,  he  pleads  it  in  erdof  to  confine 
the  plaintiff's  answer  to  a  single  definite  point.    Hie  statute  aUowiog 
double  pleas,  on.  which  the  learned  Mr.  J.  Jackson,  in  the  case  above 
cited,  has  dwelt  so  much*,  in  any  other  point  of  view,  would  be  nuga- 
tory ;  it  would  not  effect  its  object  of  mitigating  the  rigid  sides  of 
oonwnon  law  pleading,,  if  the  defendant  by  pleading  in  avoidance,  could 
not  introduce  a  pie*  which  would  put  ttje  plaintiff  on- she  wing  a  cause 
of  action  ;  in  all  those  cases  in  which  the  general  issue  and  a  special 
fear  are  allowed  -  to  be  pleaded  together,  a  mere  illusory  favour  is 
granted  ;  the  whole  profession  for  more  than  a  century  has  been  mis- 
taken, and  defendants  who  have  purposely  omitted  to  plead  the  gen- 
eral issue  that  they  might  gain  the  advantage  of  the  affirmative  of  the 
case,  have  taken  a  very  unnecessary  precaution.     What  is  more  com- 
mon than  to  plead  nan  assumpsit,  and  payment,  or  nen  assumpsit  and 
the  statute  of  limitations  ?  and  yet  what  plaintiff  ever  came  into  court 
without  attempting,  at  least,  to  prove  a  contract  by  evidence  skhors 
the  record  ?  Every  day's  experience  at  nisi  prius  contradicts  the  doc- 
trine of  the  Supreme  Court  of  Massachusetts  ;  and  it  is  no  wonder 
<  that  there  are  no  adjudged  cases  on  the  subject,  (if  such  be  the  fact,) 
when  there  has  Veen  such  a  settled  and  uniform  understanding  of  the 
profession,  as  would,  were  the  intent  of  the  statute  doubtful,  deter- 
mine it  by  usage  nod  prescription  ?    By  what  rule,  (and  this  consid- 
eration is  decisive,)  can  *  plaintiff  be  nonsuited,   wherever  there  it  a 
plea  in  confession  and  avoidance  upon  the  record  }    And  let  it  be  re- 
membered that  if  the  doctrine  in  question  applies  to  an  action  of  slan- 
der, it  equally  applies  to  every  other  action  whatever.     It  is  true, 
that  the  objection  of  inconsistency  between  pleas  has  often  been  bus. 
mined  on  motion  $  but  it  is  equally  true  that  where  they  have  once 
established  themselves  on  the  record,  the  party  may  take  the  same 
advantage  of  every  issue  which  it  presents,  as  if  it  were  unconnected 
with  any  other.    The  instances  of  a  plea  of  tender,  where  the  defen- 
dant must  pay  the  money  into  court,  and  of  pleas  requiring  different 
tfisis,  are  inapplicable. 
Quito  show  the  opinion  of  the  profession  on  tfcc  subject,  see  the 


Gh.  S.]     Of  Evidence  in  an  Action  for  Defamation. 

material  part  of  them  ;(1)  and  damages  may  be  given  for 
such  of  the  actionable  words  as  are  proved,(2)  precisely 
as  ib  other  action*  the  plaintiff  recovers  to  the  extent  of 
his  proof;  but  those  words  which  are  proved,  must  be 
proved  as  laid>  and  it  will  not  be  sufficient  to  prove  equiv 
^leot  we*ds  jpf  slajQder.(3)  Words  to  the  same  effect  are 
SO*  the  same  words* (a)  The  rule  is,  that  though  the  plain* 

(1)  MaitlandrOoldney,  2  East,        (2)    Compaction  v  Martin,    2 
431.  by  Lawrence  J.    Treatise  on    Black-  f(cp.  790. 
Evid.  vol.  i.  p.  216.  (3)Lawrencc  J.  i  East,  434. 


•plea*  in  Maitland  and  others  r  Ooldney  and  another,  2  Eaetfe  R*p. 
426.  Wooluoth  t  Meadows,  5  East's  Rep.  4S3.  \\  sjfcer  w  Winn,  8 
Mass.  Rep.  248.  Coffin  v  Coffin,  4  Mass.  Rep.  1.  And  Willes  Ch. 
J.  says  that  it  is  "  a  known  rule  and  ne  er  controverted,  that  one  plea 
cannot  he  taken  in  to  help  er  destroy  another,  but  every  plea-  mutt 
stand  or  fall  by  itself."  vMlles,  380.  See  also  Outvie  and  Whitney 
t  Henry,  2  Johns.  Hep.  437.  Sevey  v  Ulacklin  and  otasas,  2  Jfet*. 
Rep.  543.  In  5  Bac.  Abr.  448,  the  very  point  now  in  discission  is 
met.  It  may  not  be  improper  to  state  the  words  of  the  author,  "  It 
hath  been  frequently  insisted  upon,  that  a  defendant  could  not  within 
this  act  pl«ad  contradictory  and  inconsistent  ffteas  ;  as  turn  assumpsit 
and  the  statute  of  limitations,  &c.  But  the  court  Observing1,  that  if 
the  benefit  of  the  statute  was  to  be  confined  to  audi  pleas  as  are  con- 
sistent, it  would  hardly  be  possible  to  plead  a  special  plea  and  a  gen* 
eral  issue,  the  one  always  denying  the  charge,  the  other  generally 
confessing  and  avoiding  it  j  and  as  the  statute  itself  makes  no  dis- 
tinction herein,  hence  it  has  been  held,  that  in  dtbt  far  lent  the  de- 
fendant may  plead  a  tender  and  eviction,  fee.  ;  other  pleaaare  men- 
tioned, such  as  not  guilty  and  son  atsauk  demesne,  not  guilty,  and  not 
guilty  within  six  years,  fee. ;  Id.  Ibid,  and  the  authorities  there  cited. 

(a)  It  is  not  sufficient,  in  the  declaration,  to  state  the  effect  of  the 
words  spoken,  but  the  words  themselves  must  be  given.  3  Maule  & 
Selw\  110.  2  Johns.  Rep.  12.  Rep.  temp.  Hardw.  305.  But  it  is 
sufficient  to  prove  the  substance  of  the  words  :  and  the  sense  as  well 
as  manner  of  speaking  them  must  be  th^  same.  And  if  words  are 
charged  to  be  spoken  in  the  third  person,  and  the  proof  be  of  word* 
in  the  second  person,  the  proof  will  not  support  the  declaration  ; 
there  being  a  difference  between  words-spoken  in  a  passion  to  a  man's 
face,  and  deliberately  behind  his  back.  Killer  v  Miller,  8  Johns. 
Hep.  74.  4Esp.  Rep.  219.  2  Johns.  Rep.  12.  Hush  v  Ringwalt, 
3  Yeates9  Sep.  508. 
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tiff  need  not  prove  all  the  words  on  the  record,  jet  he 
must  prove  so  much  of  them  as  will  be  sufficient  to  sustain 
his  cause  of  action ;  and  most  clearly  it  is  not  enough  for 
him  to  prove  equivalent  words  of  slander.(l) 

The  words  proved  to  have  been  spoken,  ought  to  con- 
vey the  same  idea,  as  they  convey  to  a  person  reading  the 
words  on  the  record,  otherwise  there  is  a  fatal  variance.(2) 
If  stated  on  the  record  affirmatively,  or  with  some  qualifi- 
cation or  extenuation,  they  must  appear  the  same  in  proof* 
And  as  it  is  sufficient  to  prove  the  substance  of  the  words 
to  have  been  spoken,  so  also  it  will  be  sufficient  to  prove 
the  mode  of  publication  the  same  in  substance ;  thus  if 
the  allegation  is,  that  the  defendant  spoke  the  words  in  the 
presence  and  hearing  of  a  certaip  person  named  and  of 
other  persons,  this  would  be  supported  by  proving  them  to 
have  been  spoken  in  the  presence  of  others  only.(3) 

i 

Speaking  "of      The  averment  in  the  declaration,  that  the  defendant 
the  plaintiff.'    §p0|cc  ^e  glanderous  words  "  of  and  concerning  the  plain* 

tiff,"  is  the  foundation  of  the  plaintiff's  complaint,  and 
must  be  clearly  proved. (a)    An  allegation  of  the  words 
a»  having  been  spoken  of  several  co-plaintiffs  in  their  joint 

trade,  is  not  supported  by  proof  of  the  defendant's  ad- 
dressing the  words  personally  to  one  of  the  parties  alone* 
in  the  absence  of  the  others.(4) 

(1)  2  Cast*  438.  (4)  Solomon*  and  others  v  Mte- 

(3)  8  T.  R.  150.  dex,  1  Starkie,  N.  P.  C.  191. 

(3)  Bull.  N.  P.  5. 


(a)  Whether  the  libel  was  published  of  and  concerning  the  plain- 
tiff, or  whether  by  the  person  mentioned  in  the  libel,  the  plaintiff 
Wat  intended,  is  a  question  of  fact  for  the  jury.  Van  Vechten  v  Hop- 
kins, 5  Johns.  Rep.  211.  The  plaintiff  cannot  prove  by  witnesses 
that,  from  read' rig-  the  libel,  they  beliere  the  person  intended  in  the 
libel  was  the  plaintiff.    Ibid. 


Ch.  8.]  Of  Evidence  in  an  Action  for  Defamation* 

The  publication  of  a  libel  may  be  in  various  forms ;  as,  Publication  of 
by  distributing  it,  or  repeating  its  contents  in  the  presence 
of  others,  or  sending  it  to  a  third  person.(a)  The  writing 
of  a  copy  of  the  libel,  though  manifestly  not  of  itself  & 
publication,  is  said  to  be  evidence  of  publication  :(1)  when 
a  libel  is  produced  written  by  a  man's  own  hand,  to  use 
the  language  of  Lord  Holt,  he  is  taken  in  the  mainer.(2) 

If  the  defendant  is  a  bookseller,  or  a  proprietor  of  a  Sale  by  defend' 
newspaper,  and  the  libel  was  sold  in  his  shop  by  a  person  ant8ier?antt 
acting  there  as  his  servant  this  is  prima  facie  evidence  of 
a  publication  by  the  bookseller  himself.  This  is  an  estab- 
lished principle  of  law.  And  if  the  defendant  is  a  printer, 
and  has  printed  the  libel  at  his  office,  this  also  is  a  publi- 
cation by  him  ;  this  rule  seems  to  be  as  clearly  settled  as 
the  former.{6)    The  regular  mode  of  proving  a  person  to 


(1)  Lamb's  case,  9  Hep.  59.  b.     Rep.  1037.      Mullet  v  Hulton,  4 
'        1A.  ftaym.  417.    2  Black.     Esp.  248. 


(1)1 
(3)1 


(«)  Sending-  a  letter  sealed  up,  is  no  publication  ;  and  a  letter  is 
always  to  be  understood  as  being1  sealed  up,  unless  otherwise  express- 
ed. Lyle  v  Claaon,  1  Cainea  Rep.  581 .  Where  the  defendant  had 
been  chairman  of  a  public  meeting,  at  which  the  libel  in  question  had 
been  signed  by  him,  and  ordered  by  the  meeting  to  be  published :  it 
was  held  that  an  affidavit  of  the  defendant,  and  of  one  A.,  which  the 
defendant  in  his  own  affidavit  referred  to  as  correct,  stating  that  the 
address  was  ordered  to  be  published,  and  admitting  and  justifying  the 
publication,  together  with  a  copy  of  the  address  annexed  to  the  affi- 
davits, and  referred  to  in  them,  were  held  sufficient  evidence  of  pub- 
Mcation.  Lewis  v  Few,  5  Johns.  Rep.  1.  By  a  default  and  interlo- 
cutory judgment  the  fact  of  publication  is  admitted.  Tillotson  v 
CheeUiam,  3  Johns.  Rep.  56. 

(6)  An  action  for  a  libel  lies  against  the  proprietor  of  a  Gazette 
edited  by  another,  though  the  publication  was  made  without  the 
knowledge  of  such  proprietor.  Andres  \  Wells,  7  Johns.  Rep.  260. 
Distributing  newspapers  containing  libellous  matter,  and  the  clerk  of 
the  printer  receiving  payment,  evidence  of  publication.  Respublica 
v  Davis,  3  Yeates'  128. 
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be  the  publisher  or  proprietor  of  a  newspaper(«)  has  been 
before  considered.(l) 

Libel  in  for-         A  libel  written  in  a  foreign  language  ought  to  be  set 
ago  language.  ^^  .Q  ^e  declaration,  both  in  the  original  and  in  an 

English  translation  ;(2)  and  the  translation  must  be  proved 
to  be  correct,  by  a  person  acquainted  with  the  original 
language.(3) 

Variance  in  li-  After  proof  of  the  publication  by  the  defendant,  tfie 
p  ve  '  libel  itself  is  to  be  read ;  and  on  comparing  that  part  of  it 
which  the  declaration  professes  to  exhibit,  with  the  corres- 
ponding part  on  the  record,  if  there  appear  to  be  a  vari- 
ance in  the  sense,  that  is,  if  the  part  set  forth  in  the  re- 
,  99  .  cord  conveys  a  different  idea  from  that  conveyed  by  the 
corresponding  part  in  the  original  libel  it  is  a  material  va- 
riance, and  the  plaintiff  will  not  be  entitled  to  recover  on 
that  count,  in  which  such  a  variance  occurs.  Thug,, 
where  the  libellous  passages,  contained  in  one  of  the  counts 
of  the  declaration,  were  set  out,  as  if  they  formed  one  en- 
tire and  continuous  part  of  the  libel  from  which  they 
were  taken,  but  the  meaning  of  the  sentence  was  materi- 
ally altered  by  the  omission  of  the  name  of  the  person  al- 
luded to,  Lord  Ellenborougb  held,  that  the  plaintiff  could 
not  recover  on  that  count*  (4) 

Libel  how  set       A  libel  may  be  described  either  by  die  sense  or  by  the 


out. 


(1)  Treat,  on  Evid.  p.  240.  (3>  B.  v  Peltier,  2  Selw.  N.  P. 

(2)  Zenobio  v  Artell*  6  T.  R.        (4)  Tabart  r  Tipper,  1  C&mpb. 


162.  352. 


(a)  On  the  trial  in  an  action  for  a  libel,  a  witness  swore  that  be  was 
a  printer,  and  had  been  in  the  office  of  the  defendant,  where  a  paper 
caUed  the  Ontario  Memenger  was  printed,  and  he  saw  it  printed  there, 
and  the  paper  produced  by  the  plaintiff  was,  he  believed,  printed  with 
the  types  used  in  the  defendant's  office  *  this  was  held  to  be  prima  fa. 
tie  evidence  of  the  publication  by  the  defendant.  Southwick  t  Ste- 
vens, 10  Jeans.  Rep.  448. 


Ch.  8.]     Of  Evidence  in  an  rfction  for  Defamation. 

words.  •  Where  an  information  charges,  that  the  defendant 
published  a  writing,  containing  such  words,  this  is  only  a 
description  of  the  6ense  and  substance  of  the  libel,  and 
nice  exactness  is  not  required. ( 1 )  But  in  an  information 
charging  the  defendant  with  making  a  writing  to  the  tenor  x 
and  effect  following,  there  the  written  libel  and  that  set 
forth  in  the  information  must  exactly  agree ;  and  if  any 
omission  makes  a  word  of  another  signification,  it  is  fatal, 
because  every  word  in  the  information  is  a  mark  of  de- 
scription of  the  libel  itself. (2)  Even  in  this  case  of  set- 
ting out  words  according  to  the  tenor,  (which  word,  tenor, 
is  said  to  mean  the  transcript  copy  of  an  original,)  the 
omission  or  addition  of  a  letter,  provided  it  does  not 
change  the  word  so  as  to  make  it  another  word,  has  been 
held  to  be  an  immaterial  vanance.(3)(a) 

If  there  is  any  part  of  the  original  libel,  not  set  out  on  other  parts  of 
the  record,  (for  it  is  not  necessary  to  set  out  the  whole.)  i^tioT^d- 
which  the  .defendant  may  wish  to  have  read  as  qualifying  encefordefen- 
the  other  parts,  this  is  properly  receivable  in  evidence, 
when  the  libel  is  produced  and  read.     Even  where  the  100 

publication  which  contains  the  libel,  is  composed  of  a 
great  variety  of  distinct  passages  written  on  dilierent  sub- 
jects, (as,  where  the  libel  complained  of  has  been  inserted 
in  a  newspaper,  amongst  a  variety  of  other  matter,)^  this 
ease  ako  it  has  been  determined,  on  every  principle  of 

(1)  R.  v  Drake,  3  Salk.  224.  2  written  undertood.      The    Court, 
Salk.  660.  on  an  application  for  a  new  trial, 

(2)  Holt  C.  J.  in  R.  v  Drake,  held,  that  this  did  not  make  the 
Holt.  Rep.  4j6.  word  another  word,  and  overruled 

l3)  R.   v   Beech,  1  Leach,  Cr.  the  objection.     This  was  in  a  case 

C.  15s.     Cowp.   2^9   5>.  C.     In-  too,    where  the  indictment  pur- 

dictment  for  perjury  in  an  .affida-  ported  to  set  out  according  to  the 

*&    The  word  understood  was  in  tenor  and  effect.    And  see  R.  v 

the  affidavit  ;  but  n  the  assign-  May,  1  Doug.  193. 
roent^of  perjury,  the  word  was 


(#)  See  further,  at  to  variances  of  this  description,  1  Treat,  en  Ev. 
Am.  ed.  p.  166.  n.  a. 
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justice  and  good  sense,  that  the  defendant  is  entitled  to 
use  in  evidence  any  parts  of  the  same  paper  upon  the  saqie 
topic  with  the  libel,  or  fairly  connected  with  it,  although 
distant  from  it  in  place,  and  disjoined  by  other  matter«(l) 

II.  Secondly,  98  to  the  proof  of  averments,  which  ase 
necessary  by  way  of  inducement  to  the  action. (a) 

Words  «poken      Words  or  other  slanderous  matter,  which  are  actionable 

of  plaintiff  in  ,  -  .,  ,     .        _  .     ._._ 

his  profession    0Dv  so  tar  as  they  attack  the  plaintiff's  character  with  re* 
op  business,      fercnce  to  his  profession,  office,  or  trade,  must  be  clearly 

proved  to  have  been  published  concerning  him  in  relation 
to  such  profession  or  business  :(b)  and  it  must  be  proved 
also,  that  the  plaintiff  is  of  the  particular  profession,  or  of 
that  situation  in  life,  described  by  the  pleadings*  But  if 
the  words  are  actionable  from  their  general  import,  and 
not  only  as  bearing  on  his  professional  character ;  proof  of 
his  profession  or  business,  though  wanted  for  the  purpose 
of  increasing  the  amount  of  damages,  will  not  be  essen* 
tially  necessary  in  support  of  the  action. 

U)  K.  v  Lambert  and  Perry.  2  c  arapb.  400.     See  Treat,  on  Evid. 
vol.  i.  p.  187. 


(«)  The  ordinary  inducement  of  the  plaintiff's  good  name,  the  de- 
fendant's malicious  intent,  &c.  need  not  be  proved.  Coleman  v 
Southwick,  9  Johns.  Rep.  45.  In  an  action  for  a  Hbtl,  parol  evidence 
was  held  admissible  to  prove  an  averment  in  the  declaration,  that  the 
plaintiff  was  state  print  er,  and  president  of  a  bank  ;  those  facts  being 
stated  as  matter  of  inducement  and  collaterally.  South  wick  \  Stevens, 
10  Johns.  Rep.  443.  It  will  be  necessary  for  the  reader,  in  perusing 
the  present  chapter,  to  keep  constantly  in  mind  the  distinction  be- 
tween verbal  and  written  slander  :  to  the  forme?  of  which  the  points 
stated  under  the  second  general  division  of  the  plaintiff's  proof,  are 
exclusively  applicable. 

(6)  As  to  the  action  for  slander  of  the  plaintiifin  his  profession,  &c, 
vide  C haddock  v  Briggs,  13  Mass.  Rep.  fc48.  Powle  v  Robbins,  12 
Mass.  Rep.  498.  Godson  v  Home,  1  Broderip  &  Btngh.  7.  Thackara 
y  Curren » 2  Brownet  Rep.  246. 


Ch*  8.]    Of  Evidence  in  an  Action  for  Defamation. 

If  the  plaintiff  in  his  declaration  allege  a  legal  qualified-  1.  Proof of le- 
tion  to  practise  in  a  particular  profession,  and  the  words  are  ^n  when  * 
actionable  only  as  spoken  of  him  with  reference  to  his  pro-  averred. 
Cession,  a  legal  qualification  mast  be  proved.     It  is  a  gen- 
eral principle  tf  evidence,  that  all  the  material  facts  in  the 
declaration,  which  are  pat  in  issue,  mast  be  established  bj 
legal  proof.    Thus,  in  an  action  for  slanderous  words  spo- 
ken of  the  plaintiff  in  his  profession  of  physician,  an  allega-  101 
ti#n  "  that  he  had  duly  taken  the  degree  of  doctor  of  phy- 
tic," must  be  strictly  proved  by  formal  proof  of  the  degree ; 
even  supposing  U  were  not  necessary  in  general  for  the 
party  to  shew,  that  he  has  regularly  taken  his  degree,  yet  in 
this  case  the  proof  is  indispensable,  in  consequence  of  the 
allegation  in  the  declaration.     This  was  the  ground,  on 
which  the  case  of  Moises  v.  Thornton(l)  appears  to  have 
been  determined ;  add  though  in  that  case  the  defamatory 
words  themselves  related  to  a  want  of  diploma,  that  circum- 
stance was  not  adverted  to  by  the  court,  as  any  additional 
fltaton  for  requiring  such  evidence* 

Where  the  words,  which  are  the  subject  of  the  action,  2.  Where  the 
amount  to  a  distinct  acknowledgment  of   the  plaintiff's  J^der  admits 
professional  qualification,  it  will  be  sufficient  to  prove  that  tien. 
he  practised  in  that  character,  and  proof  of  a  legal  qualifi- 
cation will  not  be  necessary.(2)    If  a  defendant  (said  Mr. 
Justice  Heath  in  the  case  of  Smith  v.  Taylor,)(3)  has  ad- 
mitted the  title,  by  virtue  of  which  the  plaintiff  sues,  this 
amounts  to  prima  facie  evidence  that  the  plaintiff  is  entitled 
to  sue.     And  upon  the  same  principle,  in  a  prosecution 
for  a  libel,  if  the  libel  itself  shew  that  certain  acts  of  out- 
rage have  been  committed,  that  will  be  evidence  against 
the  defendant  in  support  of  an  averment  of  the  commis* 

(t)  8  T.  R.  303.  308.  New  Rep.  196.stated  in  Treat,  on 

(2)  Berryman  v  wise,  4  T.  R.  Ev.  vol.  i.  w39. 

366.,  stated  fully  in  Treat,  on  Ev.  (3)  1  New  Rep.  208. 
vo},  i.  339.     Smith  v  Taylor,  1 
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sion  of  such  outrages.(l)     This  rale  depends   upon  the 
force  and  effect  of  an  admission* 

3.  Where  the  It  may  be  understood,  then,  as  a  genera]  rule,  that  if  the 
nies  the  quali-  wor(k>  on  which  the  action  is  founded,  admit  the  quahfica- 
fication.  tion  of  the  plaintiff,  his  qualification  need  not  be  proved. 

But  it  seems  questionable,  whether  the  converse  is  true, 
namely,  that  if  the  words  deny  the  qualification,  it  ought 
a  on  that  account  alone  to  be  proved.  The  proof  of  a  legal 
qualification  may  be  rendered  necessary  by  an  express 
averment  to  that  effect  in  the  declaration ;  but  it  is  a  very 
different  question,  whether  the  defendant  can  impose  that 
necessity  of  proof  on  the  plaintiff  by  slanderously  denying 
the  qualification.  An  admission  of  a  fact  on  the  one  side 
may  very  properly  dispense  with  the  proof  of  that  fact  on 
the  other  side  ;  but  it  is  not  eas  y  to  understand,  why  a  de- 
nial by  the  defendant  should  have  the  effect  of  increasing 
the  burthen  of  proof  on  the  part  of  the  plaintiff.  The  ad- 
mission of  the  defendant  may  justly  operate  against  him* 
self;  but  why  it  may  be  asked,  should  his  denial  operate 
against  the  plaintiff?  There  seems  to  be  this  additional 
reason,  why  the  plaintiff  should  not  be  obliged  to  prove 
his  qualification  merely  from  the  circumstance  of  the  de- 
fendant's having  denied  it  in  the  slander,  which  is,  tint  if 
the  defendant  plead  the  general  issue  without  justifying,  he 
thereby  admits  the  slanderous  words  to  beialse;  that  is 
he  admits  on  the  record,  that  the  plaintiff  was  qualified  ; 
and  if  an  admission  contained  in  the  slanderous  words 
themselves,  which  are  the  subject  of  the  action,  will  dis- 
pense with  the  proof  of  qualification,  an  admission  on  the 
record  must  a  fortiori  have  the  same  eflect.  However,  it 
has  certainly  been  laid  down  in  one  caee,(2)  that  **  where 
the  abuse  relates  to  the  want  of  qualification,  the  plaintiff 

(1)  4  Maule  &  Selw.  548.    See  vol.  i.  p.  92.  &c. 

Mr.  Just.  Bay  ley's  judgment  there.  (2)  Hy  Mansfield  C.  J.  in  Smith 

And  as  to  the  general  principle  on  v  Taylor,  1  New  Rep.  207 f  304. 
this  subject,  see  Treat,  on  Ev. 
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must  prove  it ;"  and  a  nisi  prius  decision(l)  of  Mr.  Jus- 
tice. Buller  is  cited  in  support  of  the  rule.  There,  the  ac- 
tion being  brought  againjtf  the  defendant  for  calling  the 
plaintiff  a  quack,  and  the  averment  being,  "  that  the  plain- 
tiff had  used  and  exercised  the  profession  of  a  physician," 
Sir.  Justice  Buller  held,  that  proof  of  the  plaintiff's  having 
practised. as  a  physician  was  not  sufficient ;  and  that  it  was 
necessary  to  produce  the  plaintiff's  diploma ;  this  was  ac- 
cordingly done,  and  the  plaintiff  recovered.  Ch,  J.  Mans- 
field in  citing  this  case,  considers  the  opprobrious  term, 
which  was  the  subject  of  the  action,  as  being  used  in  op- 
position to  the  description  of  a  physician  regularly  quali- * 
fied ;  and  that,  as  the  word  was  used  in  this  sense,  proof 
of  a  diploma  would  be  necessary.  However,  it  may  be 
observed,  this  does  not  appear  to  have  been  the  ground  of 
Mr.  Justice  Buller's  decision ;  nor  was  it  suggested  in  the 
case  of  Moises  v.  Thornton,  before  mentioned,(2)  in  which 
die  case  of  Pickford  v.  Gutch  was  cited.  It  is  not  im- 
probable, that  Mr.  Justice  Buller  might  have  understood 
the  opprobrious  term  in  another  sense,  as  reflecting  on  the 
practice  of  the  plaintiff  more  than  on  his  qualification ; 
and  if  that  were  so,  the  ground  of  the  decision  mtpt  have 
been,  that  the  diploma  ought  to  be  produced  as  evidence 
of  the  fret  of  the  plaintiff  being  a  physician ;  but,  in  this 
view  of  the  case,  it  must  be  allowed,  there  is  some  diffi- 
culty in  understanding,,  how  the  production  of  a  diploma 
ooold  be  necessary,  as  the  averment  in  the  declaration  (if 
the  manuscript  note,  cited  by  the  counsel  in  argument,  was 
correct,)  related  not  to  the  qualification,  but  merely  to  the 
practice  of  the  plaintiff. 

If  the  slanderous  words  do  n?t  relate  to  the  want  of  4.  where  nei- 
qualification  in  the  plaintiff,  and  there  is  no  allegation  in  t*1**  *he  words 
tile  declaration  as  to  his  legal  qualification,  but  merely  of  ment  relate  t* 

the  qualifica- 
(1)  PicTcford  v  Gutch,  cited  by    field  G.  J.  1  New  Rep.  204.  tioa. 

counsel  in   Mobes  ▼  Thornton,  8        (2)  Ante  p.  101. 
T.  R.  305.  n„  sad  cited  by  Hans- 
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the  fact  of  his  acting  in  that  capacity,  (for  instance*  if  the 
plaintiff  instead  of  averring  *'  that  he  had  duly  taken  the 
degree  of  doctor  of  physic,"  allege  only,  "  that  he  used 
and  exercised  the  profession  of  a  physician,")  it  is  material 
to  consider  whether  such  an  allegation  would  be  suffi- 
ciently proved  by  shewing,  that  the  plaintiff  practised  in 
that  capacity,  as  a  physician.  In  support  of  the  affirma- 
tive it  may  be  said,  it  is  not  unreasonable  to  presume,  that 
a  person  has  acted  lawfully,  until  the  contrary  is  shewn  ; 
that  this  presumption  is  constantly  made  in  the  cask  of 
public  officers  :  that  upon  the  game  principle,  if  a  person 
*  be  abused  for  unskilfulness  or  misconduct  tn  his  trade,  it 
would  be  presumed,  that  he  was  lawfully  carrying  od  hb 
trade,  though  perhaps  he  might  not  be  entitled  so  to  do, 
without  having  served  an  apprentkeship(l),  and  that 
lfu  there  appears  to  be  no  better  reason  for  requiring  strict 

evidence  of  a  qualification  in  the  case  of  a  physician,  thai* 
in  that  of  a  tradesman  ;  that  formerly  perhaps  the  regular 
proof  of  a  degree  might  have  been  considered*  neces6aryr 
but  that  of  late  years,  the  courts  have  been  inclined  in 
Aany  instances  to  relax  the  strictness  of  the  old  rules  re- 
specting proof,  when  attended  with  great  expense  and  diffi- 
culty ^2)  and  that  it  would  be  a  great  hardship  to  the 
plaintiff,  to  be  obliged  to  prove  his  qualification,  where 
the  scandal  does  not  impute  a  want  of  qualification,  but  is 
confined  to  the  single  point  of  misconduct.(8)  On  the 
other  hand  it  may  be  said,  no  case  appears  to  have  de- 
cided, that  the  regular  proof  of  a  legal  qualification  can  be 
dispensed  with  ;  and  those  cases,  in  which  it  has  bee» 
held  that  such  proof  is  unnecessary,  where  the  words  used 
by  the  defendant  admit  the  qualification^  4)  seem  to  imply 
by  making  an  exception  to  the  general  rule,  that  if  the 
legal  qualification  had  not  been  so  admitted,  it  ought  to 

(1)  1  New  Rep.  206.,  by  Mans-       (3)  1  New  Rep.  207. 

field,  C.  J.  (4)  Berryman  v   Wise,  4  T.  R. 

(2)  1  New  Rep.  207.,  by  Heath    366.  Smith  v  Taylor,  1  New  Rep. 
J.  196. 
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have  been  strictly  proved.  And  further,  the  nisi  prius  de- 
cision in  the  case  of  Piekford  v.  Gutch,  before  mentioned, 
nifty  be  cited  to  the  same  effect* 

The  degree  of  doctor  of  physic  may  be  proved  by  the      Proof  of  die* 
original  book  of  the  nnivereity  or  corporation,(a)  which  * 
contains  an  entry  of  the  degrees  having  been  conferred ;  or 
it  may  be  proved  by  an  examined  copy  of  this  entry.(l) 
Or  if  the  medium  of  proof  is  a  diploma,  purporting  to  be 
granted  by  an  university  and  to  bear  the  university  seal, 
the  instrument  must  be  properly  authenticated  and  proved 
by  legal  evidence.(2)     If  the  written  instrument  is  produ- 
ced as  the  original  act  of  the  university  conferring  the  de- 
gree, it  must  be  proved  that  the  seal  affixed  is  the  seal  of  1€5 
the  university  ;(3)   and  with  respect  to  the  proof  of  the 
seal,  it  will  not  be  necessary  to  produce  the  witness  who 
s4w  the  seal  affixed,(4)  but  the  seal  ought  to  be  proved  by 
one  who  knows  it  to  be  the  seal  of  the  corporation.     If 
the  instrument  is  produced  as  a  copy  of  the  original  act  of 
the  university,  it  must  be  proved  in  the  usual  way  as  a 
fcopy ;  for  the  university  cannot  under  their  seal  give  evi- 
dence that  the  plaintiff  had  taken  such  a  degree.     The 
degree  of  jdoctor  of  laws,  and  other  degrees  of  the  same 
kind,  may  also  be  proved  by  the  entry,  or  by  an  examined 
copy  of  the  entry  in  the  books,  which  contain  the  act  of 
the  corporation  conferring  the  degree.(d) 

(1)  Moisesr  Thornton,   8  T.        (5)  S.  C.  307.,  by  Grose  J. 

R.  303.  307.  (4>  8.  C.  307,  by  Lawrence,  J. 

(2)  S.  C.307.  (5)  S.  C.3.7. 


(a)  The  books  of  a  corporation  established  for  public  purposes/ 
are  evidence  of  its  acts  and  proceedings.  O wings  ▼  Speed,  5  Wheat. 
420.  But  then  it  must  be  made  to  appear,  that  they  are  the  books  of 
the  corporation,  kept  as  such  by  the  proper  officer,  or  some  other 
person  authorized  to  make  entries  in  his  necessary  absence* ;  and  it 
is  not  enough  to  prove  the  book  to  be  in  the  band-writing  of  a  person 
stated  in  the  book  itself  to  be  the  Secretary,  but  not  otherwise  shewn 
to  be  the  proper  officer.  Highland  Turnpike  Company  v  M'Kean,  10 
Johns.  Rep.  1M.  Flemming  v  Wallace,  2  Yeates*  Hep.  120. 
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In  the  case  of  Moises  v.  Thornton,  from  which  these 
points  have  been  extracted,  the  proof  offered  for  the  pur- 
pose of  authenticating  the  diploma,  was  that  the  professors, 
by  whom  the  instrument  purported  to  be  signed,  had  been 
heard  to  acknowledge  their  signatures ;  in  addition  to  this, 
a  certificate  from  the  professors  was  given  in  evid?nc  e 
which  certified  the  granting  of  the  diploma  and  the  affixing 
of  the  university  seal  ;  and  it  was  further  proved,  that  the 
officer,  whose  duty  it  was  to  affix  the  university  seal,  to 
their  public  acts,  had  acknowledged  the  seal,  affixed  to 
the  diploma,  to  be  the  seal  of  the  university  ;  this  evidence 
was  adjudged  to  be  insufficient,  and  the  nonsuit  at  the  trial 
was  affirmed. 


Proof  of  being 

attorney. 


The  regula*  proof  of  a  person's  being  an  attorney  is  either 
by  the  production  of  the  original /oil,  signed  by  the  party 
on  his  admission,  together  with  proof  of  his  signature,  as 
evidence  of  the  identity  of  the  party  ;  or  the  fact  of  a  person 
of  the  same  name  being  an  attorney  may  be  shewn  by  the 
entry  in  the  book  of  the  chief  clerk,  kept  in  the  master's 
office,  into  which  the  names  of  all  attornies  are  copied  by 
the  chief  clerk  from  the  original  roll,(l)  and  some  proof 
will  then  be  wanted,  that  this  person  is  the  party  whose 
qualification  is  in  question. 


10$ 

Malice. 


III.  Thirdly,  as  to  the  proof  of  malice. 

• 

The  declaration  imputes  malice  to  the  defendant,  by 
averring  that  he  falsely  and  maliciously  published  the 
defamatory  words.  Malice  is  the  foundation  of  the  action, 
and  ought  therefore  to  be  proved  ;  in  other  wofds,  the 
jury  are  to  be  convinced  before  they  can  find  a  verdict 
against  the  defendant,  that  he  had  the  design  imputed  to 
him  of  injuring  the  plaintiff  in  his  character.  Malice  may 
be  inferred  from  the  publication,  or  proved  by  extrinsic 

(1)  Tldd.  Pr.  61.  R.  v  Crosaley,  2  Esp.  526. 
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evidence*  It  must  often  be  extremely  difficult  to  produce 
direct  evidence  of  a  malicious  design,  extrinsic  and  inde- 
pendent of  the  publication  in  question  ;  but  the  publica- 
tion itself  will  often  afford  the  most  convincing  proof  of 
malice*  If  the  Words  are  directly  calculated  to  slander 
and  degrade  the  character,  the  obvious  inference  is,  that 
they  were  designed  to  have  this  effect,  unless  something 
can  be  drawn  from  the  circumstances  attending  the  publi- 
cation to  repel  6uch  an  inference.  All  the  circumstances, 
therefore,  the  manner,  the  occasion,  and  the  matter  of  the 
publication,  are  most  material  and  important  considera- 
tions.^) 

In  a  late  prosecution  against  a  member  of  parliament, 
for  publishing  in  the  newspaper  a  speech  which  he  had  de- 
livered in  a  debate  in  the  House  of  Commons,(l)  one  ob- 
jection was,  that  there  was  no  direct  proof  of  malice  ;  but 
Mr.  Justice  Le  Blanc  held,  that  it  was  not  necessary  to 
produce  any  extrinsic  evidence  of  malice,  independent  of 
the  publication,  and  that  malice  might  be  inferred  by  the 
jury  from  the  publication  itself;  he  stated  to  the  jury,  that 
44  where  the  publication  is  defamatory,  the  law  infers  ma- 
lice, unless  any  thing  can  be  drawn  from  the  circumstances 
attending  the  publication  to  rebut  that  inference,  and  left 
it  to  them  to  say  whether  the  circumstances  of  this  case 
did  rebut  that  inference,  adding,  that  in  point  of  law  the 
inference  was  not  rebutted  by  the  circumstance  of  the 
publication's  being  of  a  speech  delivered  by  a  member  of 
the  House  of  Commons."  Here  the  defendant  was  privi- 
leged only,  as  a  speaker,  within  the  walls  of  the  house  ; 
bat,  4s  publisher  of  his  speech  in  the  newspaper,   stood  1Q- 

(1)  R.  v.  Creevey,  1  Haule  &  Selw.  OT. 282.    R.  v  Ld.  Abingdon, 
-  1  Bsp.  N.  P.  C.  226. 


(a)  An  unsuccessful  attempt  to  justify  the  words  or  libel,  is  evi- 
dence of  malice.    Jackson  v  Stetson  and  wife,  15  Mass.  Rep.  48. 
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precisely  in  the  same  situation  as  any  other  unprivileged 
person,  (a) 

«b°if  °*  0UieT     Proof  of  thc  defendant's  having  sold  other  copies  of  the 

same  libel,  subsequently  to  the  time  of  the  publication  in 
question,  has  been  received,  not  for  the  purpose  of  in- 
creasing the  amount  of  damages,  for  in  that  point  of  view 
such  evidence  is  cepriy  inadmissible,  but  to  show  that  the 
libel  was  published  deliberately,  in  the  regular  course  of 
public  circulation. ( 1 )  And  evidence  of  the  defendant  hav- 
ing at  other  times  published  other  libels,  or  spoken  other 
actionable  words  on  the  same  subject,  has  also  been  thought 
admissible,(6)  for  the  purpose  of  showing  his  malice  in 

(1)  Plunkett  r  Cobbett,  5  Esp.  136.    See  Treat,  on  Ey.  vol.  i.  p, 
185. 


(a)  Although  a  party  may  publish  a  fair  account  of  judicial  proceed- 
ings, yet  a  highly  coloured  account  of  such  proceedings,  suppressing" 
material  facts,  and  conveying  insinuations  of  the  plaintiff's  guilt,  un- 
authorised by  the  facts  which  transpired  at  the  time  of  the  trial,  is  evi- 
dence of  malice.  Thomas  v  Croswell,  7  Johns.  Hep.  264.  Vide  fur- 
ther Lewis  y  ■  lement,  3  Barnwell  &  Alderson,  7Q2.  Same  t  \\  alter, 
4  '.arnwell  &  Alderson,  605.  It  has  been  held  libellous  to  publish 
the  preliminary  examinations 'taken  ex  parte  before  a  magistrate,  pre- 
vious to  committing  a  man  for  trial,  or  holding  him  to  bail,  for  an  ofc 
fence  with  which  he  is  charged  ;  the  tendency  of  such  a  publication 
being  to  prejudice  the  minds  of  jurymen  and  to  deprive  him  of  a  fair 
trial.  Rex  v  Fisher  and  others,  2  Campb.  563.  Rex  v  Carlisle,  S 
Barnwell  &  Alderson,  161. 

(b;  In  Thomas  v  Croswell,  f  Johns.  Rep.  264,  Spencer  J.  speak- 
ing of  the  question  whether  other  libels,  or  slanderous  words  could 
J>e  given  in  evidence  to  shew  n\alice,  uses  the  following  language  ;— 
"  Perhaps  this  is  not  the  occasion  to  lay  down  any  rule  in  the  Subject 
*it  not  being  necessary  to  this  case,  nor  do  the  court  mean  to  do  it. 
But  I  shoidd  think  it  incorrect  to  suffer  distinct  libellous  matter  to  be 
given  in  evidence,  for  though  the  judge  might  instruct  the  jury  not  t» 
give  damages  for  such  libels,  yet  it  would  imperceptibly  influence 
their  judgments  as  to  the  damages,  and  thus  the  defendant  might  bo 
twice  punished  for  the  same  offence."    Vide  also,  Shock  v  M'Chcs- 
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speaking  or  publishing  the  words  for  which  the  .action  is 
brought.(l)  But,  as  Lord  Chief  Justice  Mansfield  heid  in 
a  late  case,(2)  the  rule  must  be  taken  with  this  limitation, 
that  the  other  fcbeis,  which  are  offered  in  evidence,  ex- 
pressly refer  to  the  libel  in  question.  And  since  the  evi- 
dence is  not  received  m  any  case  to  increase  the  damages, 
bat  only  with  the  view  of  showing  the  motive  of  the  party, 
it  follows  as  a  consequence,  that  where  the  averment  as  to 
the  defendant's  intention  is  admitted  on  the  trial  to  be 
true,  so  that  the  intention  is  unequivocal,  such  evidence  is 
not  adnussible«(3) 

« 

The  plaintiff  will  not  be  allowed  to  give  evidence  of  the  Character  of 
fairness  of  his  character,  till  his  character  is  attacked.  P1*111™* 
Nor  is  evidence  admissible,  under  the  general  issue,  to 
falsify  the  assertions  in  the  alleged  libel ;  as  there  is  no 
plea  of  justification,  evidence  of  falsification  will  not  be 
received  on  the  one  side,  nor  on  the  other  a  justification.^) 

IV.  Fourthly,  as  to  the  proof  of  damage*  Proof  of  dam* 

age. 

It  is  a  well  known  rule,  that  when  words  are  in  them- 
selves actionable,  it  will  not  be  necessary  to  state  any  spe- 

(1)  See  Treat,  on  Ev.  toI.  i.  (3)  Stuart  v  Lorell,  2  Starkie, 

p.  :»S.  N.  P.  C.  93. 

(2>Finnerty  vTipper,2Cainpb.  (4)  Muart  v  Lovell,  2  *tarkie, 

72.    Treat,  on  Ev.  vol.i.  p.  186.  93,  by  Ld.  EUenborough. 


ney,  2  Yeates*  Rep.  473.  But  in  Wallta  ▼  Mease,  3  Binney,  546  and  af, 
terwardsin  Kean  v  M'Laughlin,  2  Searg.  &  Rawle,  469,  actionable 
-words  spoken  since  the  commencement  of  the  suit,  were*  allowed  t° 
be  given  in  evidence  to  shew  the  malice  of  the  defendant.  In  an  ac 
tion  for  a  libel,  the  plaintiff  at  the  trial  may  abandon  any  part  of  the 
libellous  matter  in  any  one  count  of  his  declaration,  and  the  part  so 
abandoned  may  be  used  ifi  connexion  with  the  part  retained  to  shew 
its  meaning,  and  he  will  be  entitled  to  recover,  if  the  part  retained  be 
sufficient  to  support  an  action.    Genet  v  Mitchell,  7  Johns.  Rep.  120 f 
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108  cial  damage  in  the  declaration,(a)  as  it  manifestly  is,  if 
the  words  are  not  actionable  ;  and  in  neither  case  can 
evidence  be  admitted  of  any  loss  or  injury  sustained  by  the 
p)ainttiT  in  consequence  of  the  slander,  unless  it  be  specifi- 
cally stated  on  the  record.(A)  If  the  declaration  state, 
that,  in  consequence  of  certain  words  spoken  of  the  plain- 
tiff, A.  B.  and  other  persons  left  off  dealing  with  him,  the 
plaintiff  cannot  under  this  statement  prove  that  another 
person,  not  named,  has  left  off.(l)  In  an  action  for  slan- 
der of  title,  a  statement,  that  the  plaintiff  in  consequence 
lost  the  sale  of  his  lands,  is  too  general  ;(2)  and  the  fact  of 
a  particular  individual,  not  named,  having  declined  to  pur- 
chase, cannot  properly  be  proved  under  such  a  statement. 
Nor  is  the  plaintiff  entitled  to  recover  damages  arising 
from  the  wrongful  act  of  a  third  person,  though  the  act 
may  have  been  done  in  consequeuce  of  the  defendant's 
misrepresentation ;  as  in  the  case  of  Vicars  v.  Wikocks,(3) 
where  the  damages  proceeded  from  the  wrongful  dismissal 
of  the  plaintiff  from  his  service  before  the  end  of  the 
term. 

(1)  Bull.N.  P.  7.  Jones,  196.     , 

(2;  Lowe  v  Harwood,   Sir  W.        (3)    8  East,  1. 


(a)  Vide  Chaddock  v  Briggs,  13  Mas*.  Rep.  248. 

(b)  8o,  where  the  plaintiff  had  been  permitted,  on  the  trial,  to  in- 
quire of  witnesses  whether  he  had  not  sustained  a  general  loss  of  re. 
putation,  and  suffered  a  material  i  njury  in  his  credit,  in  consequence 
of  the  reports  circulated  by  the  defendant,  it  was  held  that  this  inqui- 
ry was  illegal.  "  Where  words  arc  not  actionable,  unless  special  da- 
mages  are  alleged,  the  proof  of  damages  must  be  confined  to  those 
laid  in  the  declaration.  And  if  the  words  are  actionable,  the  law  im- 
plies damages,  the  extent  of  which,  in  either  case,  is  to  be  judged  of 
by  the  jury  from  the  facts  proved,  the  circumstances  and  aggravation 
attending  the  uttering  the  slanderous  words.  To  call  upon  witnesses 
to  say  whether  a  party  has  not  sustained  or"  suffered  a  material  injury 
by  reason  of  the  slander,  is  asking  their  opinion  only,  and  putting 
them  in  the  place  of  the  jury  to  draw  conclusions  from  the  facts  prov- 
ed in  the  cause."  Herrick  v  Laphara,  10  Johns.  Rep.  281.  Hash  V 
Ringwalt,  3  Yeates'  Rep.  508. 
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The  next  question  is,  what  evidence  is  admissible  under  Evidence  in- 

der  the  gener- 

the  plea  of  not  guilty.  ai  issue. 

An  accord  and  satisfaction  may  be  proved  under  the  A22*dtiand 
general  issue.  And  in  a  late  case,(l)  Lord  Ellenborough 
allowed  proof  on  the  part  of  the  defendant  that  the  plain- 
tiff had  agreed  to  waive  the  action,  in  consideration  that 
defendant  would  destroy  certain  documents  relating  to  the 
charge  imputed  to  the  plaintiff,  which  the  defendant  ac- 
cordingly destroyed ;  this  evidence  was  admitted  as  an  ac- 
cord and  satisfaction. 

It  is  an  established  rule,  that  the  defendant  will  not  be  lr**rf 
permitted,  under  this  issue,  to  prove  the  truth  of  the  de- 
famatory words,  even  in  mitigation  of  dam  ages. (a)     If  he 
intend  to  justify  the  words  as  true,  the  justification  ought  109 

to  be  set  forth  formally  on  the  record,(6)  that  the  plaintiff 
may  be  prepared  to  defend  himself.(2) 

'But  where  the  defence  is,  that  the  words  were  published  Manner  of 
not  in  the  malicious  sense  imputed  by  the  declaration,  but  8pc      ff" 

(l)Lauer  Applegate,lStarkie,        (2)  Underwood  ▼  Parks,  2  Str.  ,, 
ST.  1200.    BuU.  N.  P.  9. 


(«)  Ace.  Shepard  t  Merril,  13  Johns.  Rep.  475.  Andrews  v  Van- 
duzer,  11  Johns.  Rep.  38.  la  14  Johns.  Rep.  234,  the  Court  says; 
"  The  eyidence  offered  in  mitigation  of  damages  was  properly  over- 
.  ruled.  The  testimony  was  to  show  the  truth  of  the  charge  alleged 
against  the  plaintiff,  and  was  not  admissible  under  the  general  issue 
in  justification  ;  and  it  is  a  well  settled  rule  that  the  truth  of  the 
charge  is  not  admissible  in  mitigation  of  damages."  The  words  "  wi- 
der the  general  issue,"  ought,  it  seems,  to  be  understood  or  supplied  in 
the  last  clause  of  the  passage  just  cited.  Vide  Grant  v  Howe,  6  Mum- 
ford's  Hep.  13. 

(o)  The  justification  tyist  apply  to  the  specific  charge  laid  in  the 
declaration,  and  the  defendant  cannot  set  up  a  charge  of  the  same 
kind,  but  distinct  as  to  the  subject  matter.  Andrews  v  Vanduzer* 
1  i  Johns.  Rep.  38.    Frcderitze  t  Oldcnwalter,  2  Yeates'  Rep.  243. 
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in  an  innocent  sense,  or  on  an  occasion  which  warranted  the 
publication,  this  matter  may  be  given  in  evidence  under  the 
general  issue  ;  because  it  proves  that  the  defendant  is  not 
guilty  of  the  malicious  slander  charged  in  the  declara- 
tion ;(1)  as,  where  the  words  were  spoken  by  the  defend- 
ant as  counsel,  and  were  pertinent  to  the  matter  in  ques- 
tion ;(2)  and  many  other  cases  might  be  cited  in  illustra- 
tion of  the  same  general  rule. (a)    And  as  the  defendant 

(1)  Many  cases  in  illustration  of  (2)  Brook  v  Sir  H.  Montague, 
this  rule  are  collected  in  1  Saund.  Cro.  Jac.  90.  Hodgson  v  Scar- 
131.  n.  (1.)  lett,  1  Barn,  et  Aid.  232. 


(a)  8o,  words  spoken  in  the  course  of  legal  proceedings,  or  pri- 
vately and  in  confidence,  or  through  mistake,  and  without  intention 
to  defame,  are  not  actionable.  15  Mass.  Rep.  50.  57.  Swearingen  V 
Buck,  4  Yeates*  Rep.^?.  Blunt  v  Zuntz,  Anthon's  N.  F.  180.  et 
note  J  a)  A  representative  is  not  answerable  for  words  uttered  in  the 
execution  of  his  official  duty,  although  spoken  maliciously  ;  nor  if 
not  uttered  in  the  execution  of  his  official  duty,  and  not  maliciously, 
or  with  intent  to  defame.  Coffin  v  Coffin,  4  Mass.  Rep  1.  Where 
A.  and  twenty-three  others,  inhabitants  of  (he  same  county  presented 
a  petition  to  the  council  of  appointment,  stating  that  B.  district  attor- 
ney was  actuated  by  improper  motives  in  his  official  conduct,  and 
that  malice  towards  some,  and  the  emolnme  nts  arising  from  the  pub- 
lic prosecutions  in  other  cases  gave  rise  to  many  indictments,  and 
praying  that  B.  might  be  removed  from  office,  which  petition  was 
read  by  the  council  who  removed  R.  from  his  office,  it  was  held,  that 
an  action  for  a  libel  would  not  lie  by  B.  against  A.  Though  the 
words  in  such  case  be  false  and  actionable  in  themselves,  yet  it  is  in^ 
cumbent  on  the  plaintiff  to  prove  express  malice  ;  or  that  the  petition 
was  actually  malicious  and  groundless,  and  presented  merely  to  injure 
the  plaintiff's  character.  Thorn  v  BUtnchard,  5  Johns.  Rep.  508. 
Gray  v  Pentland,  2  Sergeant  &  Rawle,  23.  But  it  is  no  justification 
of  a  slander  published  of  a  town  officer,  relative  to  his  official  conduct 
and  while  in  the  exercise  of  his  office,  that  the  slanderer  was  a  legal 
voter  in  the  town,  and  so  one  of  the  constituents  of  such  officer. 
Dodds  v  Henry,  9  Mass.  Rep.  26j.  To  publish  the  truth  from  good 
motives  &  for  justifiable  ends  is  no  libel,  though  it  reflect  on  govern, 
ment  and  the  magistrates.  Respublica  v  Dennie,  4  Yeates'  Rep.  267. 
If  words  actionable  in  themselves,  be  spoken  between  members  of 
the  same  church  in  the  course  of  their  religious  discipline,  and  with, 
out  malice,  no  action  will  lie,  and  the  jury  are  to  decide  whether, 
there  be  malice  or  not.    Jarvis  v  Hathaway,  3  Johns.  Rep.  180. 
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cannot  prove  the  truth  of  the  allegation  in  the  libel,  under 
the  general  issue,  so  neither  can  the  plaintiff  prove  their 
falsehood.(l) 

The  defendant  has  in  several  cases  been  permitted  to      Suspicion  of 
show,  in  mitigation  of  damages,  that  before  and  at  the  time  gene,iia^, 
of  the  publication  of  the  supposed  libel,  the  plaintiff  was  ports, 
generally  suspected  of  the  crime  imputed  to  him.(2)     And 
Lord  Ellenborough  is  reported    to  have  held,  in  a  late 
case«(3)  that  although  there  was  no  justification,  yet  the 
defendant  might  give  in  evidence  somewhat  of  the  real 
character  of  the  plaintiff,  and  show  that  it  was  not  unblem- 
ished and  entire. (a) 

If  the  libel  refer  to  a  newspaper  as  containing  the  par- 
ticulars of  the  offensive  matter,  the-  newspaper  may  be 
given  in  evidence  on  behalf  of  the  defendant.(4)    And  in  a 

(1)  See  ante,  p.    107.     Stuart    vol.  i.  p.  189. 

V  Lovell  2  Starkie,  97.  (3)    Williams  v    Callender,    1 

(2)  Lord  Leicester  v  Walter,  2  Holt,  Rep.  307.  *ce  also  the 
Campb.  51.  and  cases  there  cit-  words  of  iiibbs<;.  J.  in  Holt,  Rep. 
«d.      And v  Moor,   I  Miule  535. 

&  Selw.  284.     See  Treat,  on  Ev.         (4;  Mullet  v  llulton,  4Esp.248. 


(«)  M* Alexander  v  Harris,  contra,  6  Mumford's  Rep.  465.  In 
Foot  y  Tracy,  1  Johns.  Rep.  45,  which  was  an  action  for  a  libel,  the 
defendant  offered  to  pro.  e  the  general  character  of  the  plaintiff  to  be 
so  ba4,  as  not  to  entitle  him  to  more  than  mere  nominal  damages. — 
This  testimony  being  overruled,  the  question  came  before  the  Su- 
preme court,  but  the  court  being  equally  divided,  no  final  decision 
took  place.  Thompson,  J.  and  Kent,  C:h.  J.  were  for  admitting  this 
evidence.  Tompkins,  J.  and  Livingston,  J.  contra.  "  That  the  de- 
fendant was  generally  suspected  to  be  guilty  of  the  crime  charged 
against  him,  is  admissible  in  mitigation  of  damages.  His  general 
character  is  also  enquirable  into.  For  particular  reasons,  1  gave  no 
opinion  in  the  case  of  Foote  v  Tracy,  1  Johns.  Rep.  45.  I  have,  how. 
ever,  fully  considered  the  question,  and  have  no  doubt  on  the  sub- 
ject." Spencer,  J.  at  Nisi  Prius  in  Springstien  v  Field.  Anthon's 
N.  P.  185.  et  note  a.  25. 

30 
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late  case,(l)  it  is  said,  the  defendant's  counsel  was  allowed 
to  ask  a  witness,  whether  previously  to  the  transaction  in 
110  question  he  had  not  read  in  a  public  newspaper  the  sub- 
stance of  the  libel  charged  in  the  declaration  ;  this  at  least 
shows,  that  the  newspaper  itself,  if  produced,  would  have 
been  admissible,  in  the  opinion  of  the  Judge  who  tried  the 
cause. 

justification,      '*ne  defendant  may  in  certain  cases  justify  the  repetition 

that  another      0f  slanderous  words,  which  have  been  spoken  by  ano- 
first  spoke  the     ,,v,  i  iiti 

w#rdg.  ther ;(«)  he  must  then  state  the  very  words  that  have  been 

used,  and  prove  some  material  part  of  thcm.(2)     But,  un- 

(1)  Wyatt  v  Gore,  1  Holt,  Rep.        (2)  Maitland  v  Goldtiey,  2  East. 

303.  426. 


(a)  In  order  to  enable  a  defendant  to  justify  slanderous  words  up- 
on hearsay,  he  must  disclose  at  the  time  of  uttering  the  slander,  the 
name  of  the  person  from  whom  he  heard  it,  and  it  is  not  sufficient  to 
name  him  for  the  first  time  by  his  plea.  Woolnoth  v  Meadows,  S 
East's  Rep.  463.  Hush  v  Ringwalt,  3  Yeates'  Rep.  508.  The  pub- 
lisher of  a  libel  is  responsible  to  the  party  libelled,  notwithstanding 
the  libel  is  accompanied  with  the  name  of  the  author.  And  Rent  Ch. 
J.  referingHo  the  rule  stated  in  the  text  observes,  «*  it  may  well  be 
questioned  whether  even  this  rule  as  to  slanderous  words  ought  not  to 
depend  upon  the  quo  animo  with  which  the  words  with  the  name  of  the 
author  are  repeated.  VI  ords  of  slander  with  the  name  «%f  the  author 
may  be  repeated  with  a  malicious  intent,  and  with  mischievous  effect. 
The  public  may  be  ignorant  of  the  worthlessness  of  tins  original  au- 
thor, and  may  be  led  to  attach  credit  to  his  name  and  slander,  when 
both  are  mentioned  by  a  person  of  undoubted  reputation.  There  is, 
however,  a  distinction  between  oral  and  written,  or  printed  slander 
which  is  noticed  in  all  the  books  ;  and  the  latter  is  deemed  much 
more  pernicious,  and  will  not  so  easily  admit  of  justification.  There 
is  no  precedent  of  such  a  justification  in  an  action  for  a  libel.  No 
point  is  more  fully  established  than  this,  that  all  who  are  concerned 
in  a  libel,  as  the  composer  or  procurer  of  it  to  be  composed,  and  the 
publisher  or  procurer  of  it  to  be  published,  are  responsible  in  law.,f 
Dole  v  Lyon,  10  Johns.  Rep.  447.  See  further,  Coleman  t  South- 
wick,  9Johns.  Rep.  45.  Binnsv  M'Conkle,  2  Browne's  Rep.  79. — 
Runkle  v  Myer,  3  Yeates'  Rep.  518.  Lewis  v  Walter,  4  BarnwaH  & 
Alderson,  605. 
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der  the  general  issue,  proof  of  the  defendant  having  heard 
from  other  persons  the  charge,  which  he  afterwards  impu- 
ted to  the  plaintiff,  has  been  held  to  be  inadmissible.  In 
a  case  where  this  kind  of  evidence  was  proposed,  Chief 
Justice  Gibbs  held,(l)  that  as  the  slander,  imputed  to  the 
plaintiff,  was  stated  as  a  fact  of  the  defendant's  own  knowl- 
edge, the  defendant  could  not,  when  called  to  answer  for 
it,  say  another  person  had  told  him  so.  "  If  an  action," 
said  the  chief  Justice,  "  be  brought  against  A.  for  calling 
B.  a  thief,  it  is  no  defence  for  A.  under  the  general  issne 
to  prove  that  he  was  told  so  by  C. ;  A.  is  answerable  for 
the  full  measure  of  his  slander.  If  he  qualities  his  charge, 
or  annexes  to  it,  at  the  time  of  uttering  it,  his  author,  (na- 
ming him,)  it  opens  another  consideration.  General  re- 
ports have  been  admitted  in  mitigation  of  damages,  but  not 
the  specific  facts."(a) 

(1)  Mills  v  Spencer,  Ilolt,  Rep.  534. 


(a)  As  to  evidence  under  a  justification  of  a  charge  of  felony.  In 
an  action  of  slander  for  say  ng  that  the  plaintiff  had  stolen  the  defen* 
■Want's  hens,  the  defendant  produced  a  record  of  the  conviction  of  the 
plaintiff  for  stealing  his  hens,  and  on  a  motion  for  a  new  trial,  the  evi- 
dence, was  held  admissible.  *'  It  is  undoubtedly,"  says  Spencer,  Ch» 
J.  who  delivered  the  opinion  of  the  court,  "  a  rule,  that  to  give  a  ver" 
diet,  and  judgment  thereon  in  evidence,  it  must  be  upon  the  same 
point,  and  between  the  same  parties  or  privies.  The  reason  why  it 
must  be  between  the  same  parties  is,  that  otherwise  a  man  would  be 
bound  by  a  decision  in  which  he  was  not  at  liberty  to  cross-examine 
the  witnesses  ;  and  generally  the  benefit  of  the  rule  is  mutual ;  and 
one  who  is  not  a  party  to  the  cause,  and  would  not  be  bound  by  the 
verdict  if  against  him,  cannot  avail  himself  of  it.  One  of  the  excep- 
tions to  the  rule  is  that  where  the  matter  in  dispute  is  a  question  of 
public  right,  in  that  case,  all  persons  standing  in  the  same  situation  as 
the  parties,  are  affected  by  it.  It  appears  to  me  that  a  verdict  on  an 
indictment  forms  another  exception,  and  upon  the  same  principle. 
The  public  is  the  party  aggrieved,  the  prosecution  is  carried  on 
through  their  functionaries,  and  any  individual  may,  when  necessary, 
avail  himself  of  a  conviction.  The  p  aintiff  cannot  complain  of  this 
for  he  had  an  opportunity  to  cross-examine  the  witnesses,  to  adduce 


•# 
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his  testimony,  and  to  re\  erse  the  judgment  if  erroneous.  I  am,  how. 
ever,  of  the  opinion  that  the  verdict  waa  not  conclusive  ;  that  it  was 
merely  prima  facie  proof,  and  that  the  plaintiff  ought  to  have  been 
allowed  to  controvert  the  fact  anew.  Such  a  judgment  would  only  be 
conclusive  when  it  came  in  question  collaterally  ,  not  when  the  issue 
was  directly,  whether  the  plaintiff  was  guilty  of  the  larceny  or  not.  The; 
conviction  not  appearing  to  have  been  founded  on  the  defendant's 
evidence,  it  rebuts  all  idea  of  malice  on  the  part  of  the  defendant,  in 
speaking  the  words.  Even  had  the  plaintiff  succeeded  in  shewing 
that  he  did  not  steal  the  hens,  the  verdict  must  have  been  either  for 
the  defendant,  or  merely  nominal  damages  would  have  been  given. •' 
Maybee  v  Aver)',  la  Johns.  Rep,  352. 


chap.  ix. 

Of  Evidence    in   an  Action  on  the  Case  for  a  malicious 

Prosecution  or  Arrest. 

1.  Action  for        THE  next  action,  to  be  considered,  is  an  action  on  the 
ecution!*  PP°S"  ca*c  for  a  malicions  prosecution ;  in  which  the  plaintiff 

will  have  to  prove,  that  proceedings  have  been  instituted 
against  him  as  described  in  the  declaration,  that  thej  origi- 
nated iu  the  malice  .of  the  defendant,  and  without  probable 
cause ;  and  that  all  such  proceedings  are  determined. 


Ill 


defendant  the  In  the  first  place,  it  must  be  proved,  that  the  defendant 
prosecutor.  was  (ne  prosecutor  in  the  proceedings,  which  arc  charged 
to  be  malicious.  One  of  the  grand  jury,  before  whom  a 
bill  of  indictment  has  been  preferred,  may  be  called  to 
prove  the  fact,  that  the  defendant  was  the  prosecutor.(l) 
Tiie  information  taken  by  the  magistrate,  or  the  warrant 
issued  by  him,  may  be  sufficient  for  this  purpose.  The 
warrant  is  admissible,  without  proof  of  the  information 
upon  which  it  was  grounded  ;(2)  and  if  the  warrant  is  lost, 
parol  evidence  of  its  contents  will  be  received,  as  in  other 
cases.    The  indorsement  of  the  defendant's  name  on  a  bill 

(1)  Sykes  v  Dunbar,  Sehv.  N.        (2)  Newsam  v  Carr,  2  Starke, 
P.  tit.  Malicious  Prosecution.  70. 
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i 

of  indictment,  which  has  been  laid  before  the  grand  jury, 
shows  that  he  was  sworn  to  the  bill,  though  it  is  not  the 
only  admissible  proof  of  that  fact ;  but  it  is  not  any  evi- 
dence of  his  being  the  prosecutor.(l) 

» 

The  prosecution,  which  is  charged  to  be  malicious,  must  Determination 
be  shown  to  have  been  determined  ;  otherwise  it  may  pos-     Pro8ecu  on- 
sibly  happen,  that  the  plaintiff  may  recover  in  the  action, 
and  yet,  if  the  prosecution  is  not  determined,  may  be  af- 
terwards convicted  of  the  original  charge.     If  the  bill  of 
indictment  was  returned  by  the  grand  jury  not  a  true  bill, 
or  if  the  plaintiff"  was  acquitted  on  the  trial  of  the  prosecu- 
tion, these  facts  can  only  be  proved  by  the  original  record, 
or  by  an  examined  copy  of  the  record  ;(2)  and  an  order  of 
the  Court,  before  whom  the  plaintiff  was  tried,  permitting 
him  to  have  a  copy  of  the  record,  is  not  absolutely  neces- 
sary for  the  introduction  of  a  copy  in  evidence.(3)     An  al- 
legation, that  the  plaintiff  was  duly  and  in  a  lawful  manner 
acquitted  by  a  jury  of  the  country,  is  proved  by  the  record, 
from  which  it  appears  that  the  jury  found  the  plaintiff  not 
guilty,  and  thereupon  judgment  was  entered  that  the  plain- 
tiff should  go  acquitted.(4)     An  entry  of  a  nolle  prosequi 
by  the  Attorney  General  is  not  such  a  termination  of  the  ** 

prosecution,  as  will  enable  the  plaintiff  to  maintain  this  ac- 
tion, because  new  process  may  issue  on  the  same  indict- 
ment.(5) 

The  essential  ground  of  this  action  is,  that  a  legal  pros-     \vantof  pro- 
ecution  was  carried  on  without  a  probable  cause.     This  is^aMe  cause, 
emphatically  the  essential  ground,  because  every  other  al- 
legation may  be  inferred  from  this ;  but  this  must  be  sub- 
stantively and  expressly  proved,  and  cannot  be  implied. 
From  the  want  of  probable  cause,  malice  may  be,  and  most 

(1)  Bull.  N.  P.  14.  <4)  Hunter  v  French,   Willes, 

(2)  As  to   these  points,    see    517. 

Treat,  on  Ev.  vol.  i.  p.  387.  (5)  Goddard  v  Smith,  6  Mod. 

(3)  See  Treat,  on  E*.  vol.  i.  p.    261.  1  Salk.  21 . 
42J. 
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commonly  is,  implied  :  the  knowledge  of  the  defendant  is 
also  implied.  But  the  want  of  probable  cause  cannot  be 
implied  from  the  most  express  malice.  A  man,  from  a  ma- 
licious motire,  may  take  up  a  prosecution  for  real  guilt ; 
or,  from  circumstances  which  he  really  believes,  he  may 
proceed  upon  apparent  guilt ;  and  in  neither  case  is  he  lia- 
ble to  this  kind  of  actional )  The  question  of  probable 
cause  is  a  mixed  proposition  of  law  and  fact.  Whether 
the  circumstances,  alleged  to  show  it  probable,  or  not  pro- 
bable, are  true  and  existed,  is  a  matter  of  fact;  but  wheth- 
er, supposing  them  true,  they  amount  to  a  probable  cause, 
is  a  question  of  law.(2)(a) 

Some  proof  of  the  prosecution  having  been  instituted 
without  probable  cause  is  essentially  necessary.  It  will 
not  be  sufficient  merely  to  prove,  that,  on  the  trial  of  the 
indictment,  the  defendant,  who  was  the  prosecutor,  did  not 
appear,  and  that  the  plaintiff  was  consequently  acquit- 
ted ;(3)  if  courts  of  justice  were  to  hold,  that  the  mere 
j jo  circumstance  of  the  defendant's  non-appearance  at  the 
trial  is  sufficient  proof  of  the  want  of  probable  cause,  it 
would  follow,  that  every  person  who  institutes  a  prosecu- 
tion, and  sees  reason  to  drop  it,  is  prima  facie  a  malicious 
prosecutor ;  a  supposition  extremely  dangerous  to  the  cri- 
minal justice  of  the  country,  and  at  the  same  time  perfectly 

(1)  Judgment  of  Lord    Mans-  Campb.  20.1.  in  note.    In  the  last 

field  and  Lord  Loughborough,  in  cited  case,  there  was  evidence  of 

Johnstone  v  Sutton,  I  T.  R.  544.  express  malice  in  the  defendant 

2  T.  R.  23 1 .  against  the  plaintiff ;  yet  Mr.  Jus- 

<2)  lb.  tice  Le  Blanc  held,  that  the  de- 

(3>  Purcel  v  M'NaraarajlCampb.  fendant  could  not  be  called  upon 

199.,  so  ruled  by   Lord  Ellenbo-  for  his  defence,  until  some  eri- 

rough,  and  confirmed  by  Court  of  dence  had  been  given  of  want  of 

K.  U.,  9  East,    361.      Sykes  v  probable  cause,   though,    under 

Dunbar,    1799.      8.  P.,  ruled  by  the  circumstances, slight  evidence 

Lord  Kenyon  :  1  Campb.  20  j.  in  would  be  sufficient.     And  see  6 

note.     Incledon  v  Berry  1805.  S.  Mod.  Rep.  73. 
P.,  ruled  by    Le    Blanc,  J.  ;  1 


(a)  Munns ▼  Dupont,  2  Browne's  Rep.  Appendix  42,  64,  67.  ace. 
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unfounded,  as  the  prosecution  may  have  been  commenced 
and  abandoned  from  the  purest  and  most  Jaudable  mo- 
tives^!) Nor  is  it  sufficient  to  prove,  that  the  defendant, 
after  commencing  a  prosecution,  did  not  proceed  to  prefer 
a  bilJ  of  indictment  ;(2)(a)  or  that  the  bill  of  indictment, 
on  being  preferred,  was  returned  by  the  grand  jury,  not  a 
true  bill.(3)(6) 

If  an  action  is  brought  against  a  magistrate  for  a  mali- 
cious conviction,  the  question  is  not  whether  there  was 
any  actual  ground  for  imputing  a  crime  to  the  plaintiff,  but 
whether  there  appeared  to  be  any  ground  upon  the  hear- 
ing before  the  magistrate ;  and  this  can  only  appear  by 
proving  what  passed  upon  the  hearing,  when  the  convic- 
tion took  place. (4) 

Where  an  action  is  brought  for  maliciously  preferring  an 
indictment,  charging  the  plaintiff  with  the  crime  of  perjury 
in  an  affidavit,  and  the  whole  of  the  indictment  is  set  out 
on  the  record,  if  it  appear  that  there  was  no  probable 
cause  for  assigning  perjury  on  some  of  the  transactions 
contained  in  the  affidavit,  the  plaintiff  will  be  entitled  to 
recover,  although  other  parts  of  the  affidavit,  respecting 

(1>  By  Court  of  K.  B.  in  refus-  Lord  Ellenborough,l  Campb. 204. 

ingf  a  rule  nisi  for  a  nonsuit,  in  in  note.    • 

Purcel  v  M*Namara,    1  Campb.  (3)  Byne  v  Moore,  5  Taunt.  187. 

2t»5.  (4)  Hurley  v  Bethune,  5  Taunt. 

(2)  Wallisy  Alpine,  1805,  by  580. 


(a)  An  action  for  malicious  prosecution  will  lie,  after  a  criminal 
prosecution  begun,  and  abandoned,  though  no  indictment  be  preferred. 
Shoch  v  M'Chcsney,  4  Yeates'  Rep.  507.      S.  C.  20,  Browne's  Rep. 
appendix  64. 

(6)  In  an  action  for  a  malicious  prosecution  for  an  offence,  a  con- 
viction of  the  plaintiff  for  such  offence,  before  a  justice  of  the  peace 
having  jurisdiction,  is  conclusive  evidence  of  probable  cause,  al- 
though upon  appeal  from  the  justice,  the  plaintiff  was  acquitted. — 
Whitney  v  Peckham,  15  Mass.  Rep.  243. 


Malice. 
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transactions  within  the  plaintiff's  knowledge,  were  falsely 
sworn.  The  charge,  said  Gibbs,  J.  is  not  that  the  defend- 
ant imputed  perjury  without  probable  cause,  but  that  he 
preferred  that  indictment  without  probable  cause.  There 
is  no  probable  cause  for  some  of  the  charges  in  the  indict- 
ment, therefore  the  indictment  is  preferred  without  proba- 
ble cause.(l) 

}}^  Another  point  to  be  proved  in  this  action,  is  the  defend- 

ant's malice  in  instituting  the  proceedings;  and  on  the 
proof  of  this. malicious  motive,  the  amount  of  damages 
will  principally  depend.    Express  malice  is  shown  by  proof 
of  expressions  of  ill-will,  old  grudges,  &c. ;  or  malice  may 
be  implied  from  the  want  of  probable  cause ;  for  the  want 
of  probable  cause  may  be  so  strong  and  plain,  as  necessa- 
rily to  raise  an  inference,  that  malice  alone  could  have  sug- 
gested the  prosecution.(2)(a)     An  acquittal  for  want  of 
prosecution  is  clearly  not  a  sufficient  ground  for  presuming 
malice.(3)     Proof  that  there  was  in  reality  no  ground  for 
imputing  the  crime  to  the  plaintiff,  shews  that  the  prosecu- 
tion was  instituted  without  probable  cause,  and  malice  may 
be  thence  inferred. (4) 
» 
The  rule  respecting  variances,  when  a  record  is  referred 
tween  the         to  in  the  pleadings,  has  been  before  considered  ;(5)  and  it 
record  *nd  ihc  wil1  be  sufficient  to  cite  one  or  two  instances  in  addition  to 

(l)ReedvTavlor,4Taunt.616.        (4)  By  Gibbs  C.  J.,  5  Taunt. 

(2)  IT.  R.  518.  9  East,  363.    583. 

Bull.  N.  P.  14.  I5)  Scc  Treat,  on  Ev.  vol.  i.  p. 

(3)  Purcel  v  M'Namara,  9  East.    227. 
361. 


(a)  The  question  of  malice  belongs  exclusively  to  the  jury.  Munna 
v  Dupont,  *  Hrowne's  Rep.  Appendix  42.  The  plaintiff  having  giv. 
en  evidence  of  conversations  of  the  defendant,  to  shew  malice  ,  the 
defendant  may  prove  by  the  committing  magistrate,  as  well  what  h* 
swore  before  him,  as  the  manner  and  circumstances  thereof.  G«er 
rant  v  Tinder,  1  Virg.  Uep.  36. 
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those  already  mentioned.    An  allegation  in  the  declara- 
tion, that  the  plaintiff  was  acquitted  by  a  jury  in  the  court 
of  our  Lord  the  King  before  the  King  himself  at  Westmin- 
ster before  the  Chief  Justice,  is  not  supported  by  a  record, 
which  shows  that  the  trial  took  place  before  the  Chief  Jus- 
tice at  Nisi  Prius.(l)     The  case  of  Parcel  against  M'Na- 
znara  affords  another  instance  of  a  material  variance. (2) 
The  two  foll<$wing  are  cases  in  which  the  variances  were 
considered  to  be  immaterial.     On  the  trial  of  an  action  for 
maliciously  indicting  the  plaintiff  for  an  assault,  it  appear- 
ed thaj  the  charge  as  stated  in  the  warraut,  was  for  vio- 
lently assaulting  the  defendant :  whereas  the  charge  alle- 
ged in  the  declaration  was  for  assaulting  and  beating,  and 
the  charge,  proved  by  witnesses  to  have  been  brought  be-/ 
fore  the  magistrater was  for  assaulting  and  striking;  the 
Court  of  Common  Pleas,  held,  that  as  the  declaration  did      , 
not  profess  to  describe  the  warrant,  and  had  represented 
the  charge  correctly  in  substance,  the  variance  was  not  115 

material. (3)  In  another  case,  where  the  declaration  alle-  * 
ged  that  the  defendant  charged  the  plaintiff  with  felony, 
and  in  support  of  this  allegation,  the  information  before 
the  magistrate  was  produced,  which  contained  in  substance 
an  assertion  that  a  felony  had  been  committed,  and  that 
the  defendant  had  good  cause  to  suspect  and  believe  that 
the  plaintiff  had  stolen  the  property,  the  Court  of  King's 
Bench  held,  that  the  information,  according  to  the  common 
understanding  of  mankind,  and  as  it  was  understood  by  the 
magistrate,  amounted  to  a  charge  of  feiony  against  the 
plaintiff,  and  was  therefore  sufficient  to  sustain  the  allega- 
tion.^) 

•  * 

The  defendant  under  the  general  issue,  may  justify  the    Evidence  un- 
procecdings  against  the  plaintiff,  and  show  that  he  had  a  ^l^nc     18- 

(1)  Woodford    Ashley, 2  Camp.  (1)  Dyne  v  "Moore,  $  Taunt. 

193.  189. 

U)  9  fiftst,  157.,  staled  in  vol.  (4)  Davis  v  Noak,  1  Starkie, 

i .  p.  328.  377.  382. 
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probable  cause  for  instituting  them.  If  the  charge  against 
him  was  for  felony,  the  defendant  will  be  allowed,  in  bis 
defence,  to  give  evidence  of  the  general  bad  character  of 
the  plaintiff  ;(1)  for  in  this  case,  where  the  point  in  issue 
is,  whether  the  defendant  acted  from  malice,  and  without 
probable  cause,  it  is  material  to  inquire  into  the  situation 
of  the  parties,  and  whether  the  defendant  had  any  reason- 
able ground  for  suspecting  the  plaintiff  Now,  the  noto- 
riety of  the  plaintiff's  character  for  dishonesty,  is  a  cir- 
cumstance of  general  suspicion,  not  to  be  disregarded.  In 
certain  cases,  especially  if  the  plaintiff's  conduct  has  Wen 
suspicious  on  the  particular  occasion  in  question,  a  man 
with  the  fairest  and  best  intentions  might  be  justified  in 
acting  upon  such  grounds,  and  might  have  strong  reason 
for  proceeding  against  a  person  of  such  a  notorious  char- 
acter. The  evidence  given  by  the  defendant  in  support 
of  the  indictment,  which  he  prosecuted  against  the  plain-' 
tif£  and  which  is  charged  in  the  action  to  be  malicious, 
9  has  been  thought  admissible ;  as  also  the  evidence  of  the 
defendant's  wife  on  the  same  occasion. (2) 

116  The  proof  of  malice,  and  of  the  want  of  a  probable 

mauct^tfT  cause>(a)  W*M  De  equally  necessary  in  an  action  for  mali- 

reat. 

(1)  Rodriguez  v  Tadmire,2Esp.  Cut,  2  Starkie.  69. 

N.  P.  C.  720.    -ec  Treat,  on  Ev.  (2)  Sec  Treat,  on  Ev.  vol.  i. 

voL  L  p.   199. 9  and  Newsam  v  p.  73. 


(«)  No  action  lies  merely  for  bringing  a  suit  against  a  person  with. 

.  out  sufficient  ground.  Vanduzerv  tinderman,  10  Johns.  Hep.  106. 
Demanding  excessive  bail,  although  the  plaintiff  has  a  well  founded 
cause  of  action,  or  holding  to  bail  when  the  plaintiff  has  no  cause 
of  action,  if  done  for  the  purpose  of  vexation,  entitles  the  party  ag- 
grieved to  an  action  for  a  malicious  prosecution.  If  bail  be  not  de- 
manded, it  is  unimportant  how  futile  and  unfounded  the  action  may 
be  ;  aa  the  plaintiff  is  punished  by  the  payment  of  costs,  and  the  de. 
fendaat  if  not  materially  injured.  Whether  the  suit  was  brought  ma- 
liciously, and  for  the  purpose  of  oppressing  the  defendant,  is  a  conclu- 
sion to  be  drawn  by  the  jury,  from  all  the  circumstances  of  the  case. 

It  does  not  follow  from  the  plaintiff's  failure  to  recover  in  the  action, 
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ciously  arresting  the  plaintiff  and  holding  bim  to  bail.(l) 
The  writ  also,(2)  the  arrest,  and  the  determination  of  the 
«uit  in  which  the  writ  was  sued  out,  must  be  proved ;  and 
the  proof  of  the  several  proceedings  ought  to  correspond 
with  the  averments  in  the  pleadings. 

The  return  of  the  sheriff  upon  the  writ  is  evidence  of 
the  truth  of  the  fact  stated  in  the  return,  as  well  against 
the  defendant  as  against  the  sheriff  himself  ;(3)  though  it 
seems  once  to  have  been  thought  otherwise  in  a  nisi  prius 
case  upon  this  subject.(4) 

A  rule  of  court,  by  which  the  defendant  had  leave  to 
discontinue  on  payment  of  costs,  together  with  proof  that 
the  costs  were  taxed  and  paid,  is  good  evidence  of  the  de- 
termination of  the  suit ;  where  there  is  merely  a  writ  fol- 
lowed up  with  a  discontinuance,  the  judgment  is  not  en- 
tered. (5)  But  an  order  of  a  Judge,  to  stay  proceedings 
on  payment  of  costs,  seems  not  to  be  sufficient  evidence 

(1)  See  ante,  p.  114.  (4)  Lloyd  v  Harris,  Peake,  N. 

(2)  As  to  proof  of  writs,  see  1  P.  C.  174.,  before  I«ord  Kenyon. 
vol.  p.  390.  (5)    Hristow   v    Haywood,    4 

(3)  See  Treatise  on  Evid.  vol.  Campb.  214. 
i.  p.  391. 


that  H  was  brought  with  a  view  to  vex,  and  improperly  to  injure  the 
defendant.  The  defect  in  his  right  might  not  have  been  known  to 
the  plaintiff,  or  the  right  may  hae  been  questionable.  In  such  or 
like  cases,  it  cannot  be  truly  said,  that  the  action  was  maliciously 
brought,  for  the  purposes  of  oppression.  Ray  *  Law,  Peters*  Rep, 
307.  In  this  case,  it  was  also  held,  that  in  an  action  for  a  vexatious 
suit,  and  malicious  holding  to  bail,  the  records  of  other  actions 
brought  by  the  same  defendant  against  the  plaintiff,  could  not  be  giv- 
en in  evidence  :  and  that  where  the  declaration  states,  that  the  sum 
demanded  as  bail  in  a  suit,  was  indorsed  on  the  writ,  no  other  evi- 
dence to  establish  the  fact  that  such  sum  was  demanded  as  bail  can  be 
given,  than  the  exemplification  of  the  record  of  the  proceedings,— 
That  an  action  lies  for  maliciously  executing  process  ia  an  oppressive 
and  unreasonable  manner.  See  Rogers  v  Brewster,  5  Johns.  Rep, 
135. 
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of  the  determination,  though  the  costs  have  been  paid  un- 
der the  order ;  Lord  Ketiyon  declared  bis  opinion  to  that 
effect  in  the  case  of  Kirk  v.  French  5(1)  and  this  opinion 
being  cited  in  the  case  of  Bristow  v*  Haywood,  Lord  El- 
len  borough  said,  a  Judge's  order  to  stay  proceedings  might 
not  be  enough  to  show  the  cause  determined :  and  then 
pointed  out  the  distinction  between  such  an  order  and  a 
rule  of  court. 

Though  an  allegation  that  the  plaintiff  had  been  arrested 
for  a  certain  sum,  and  detained  till  he  gave  bail,  &c.  is  not 
supported  to  its  whole  extent,  by  merely  proving  thai  on 
being  arrested  he  paid  the  money  and  costs  without  giving 
bail ;  yet,  if  the  arrest  is  proved  to  be  malicious  and  with- 
•  out  probable  cause,  the  plaintiff  will  be  entitled  to  a  ver. 
diet  and  to  damages  for  the  arrest.(2) 

Witness.  In  order  to  show  that  the  plaintiff  was  maliciously  held 

to  bail  in  an  action  brought  against  him  by  the  defendant^ 
the  plaintiff  cannot  call  an  arbitrator,  to  whom  that  cause 
had  been  referred,  to  prove,  that  there  was  no  cause  of  ac 
tion  and  nothing  due  from  him  to  the  defendant,  if  the  ar- 
bitrator examined  the  parties  to  the  suit,  or  inspected  the 
defendant's  books ;  Lord  Kenyon  said,  he  thought  the  ar- 
bitrator ought  not  to  be  permitted  to  disclose  what  transpi- 
red before  hkn  either  upon  the  examination  of  the  parties 
themselves,  or  on  an  inspection  of  the  books  of  the  plain* 
tiff  (the  defendant  in  the  second  action,)  upon  the  princi- 
ple, that  the  parties  themselves  could  not  have  been  exa- 
mined in  the  former  cause,  nor  could  the  plaintiff  be  com- 
pelled at  nisi  prius  to  produce  his  books. (3) 

(n  1    Esp.  N.  P.  C.  80.      An  duced  9  by    1  ord   Ellenborough, . 

order  of  the  Lord  Chancellor,  di-  P  oynton  ▼  Forster,  A  Campb.  60. 

re cting  a  commission  of  bankrupt  (2^    Bristow    v    Haywood,     4 

to  be  superseded,  is  not  sufficient  Campb.    13. 

proof  of  its  being  duly  supersed-  <  3    J  aberahon  t  Troby,  3  Esp. 

ed  j  the  writ  of  supersedeas  un-  N.  P.  C.  39. 
der  the  great  teal  ought  to  be  pro- 
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CHAP.  X. 

Of  Evidence  in  an  Action  of  Trover. 

THE  action  of  trover  is  a  special  action  on  the  case 
to  recover  the  value  of  personal  goods,  which  the  defend- 
ant has  wrongfully  converted  to  his  own  use.  And  the 
declaration,  in  its  general  form,  (when  the  plaintiff  does 
sue  in  a  particular  character,  as  executor,  or  assignee  of  a 
bankrupt,  &c.)  states  shortly,  that  the  plaintiff  was  law- 
fully possessed  of  the  goods  in  question,  as  of  his  proper 
goods  and  chattels,  and  that  being  so  possessed  he  lost 
them,  and  that  afterwards  they  came  to  the  hands  and  pos- 
session of  the  defendant,  who  converted  them  to  his  own 
use. 

The  plaintiff  in  support  of  this  action,  will  have  to  118 

prove,  that  at  the  time  of  the  conversion  he  had  either  the  ^Jjpof  rfP»P- 
absolute  property  in  the  goods,  or  at  least  a  special  proper- 
ty,^) (such  as  a  carrier  has,  or  a  consignee,  or  factor, 
who  are  responsible  over  to  their  principal ;)  and  further 
be  must  show  either  his  actual  possession  of  the  goods,  or 
his  right  to  immediate  possession,(6)  and  that  the  goods 


>n     ** 


(a)  Vide  Sheldon  v  Soper,  14  Johns.  Rep.  852. 

(ft)  Where  the  plaintiff  has  an  immediate  right  of  possession,  it  is 
not  necessary  that  he  should  have  had  the  actual  possession  at  the 
time  the  injury  was  committed  ;  as  where  the  goods  were  in  the  pos- 
session of  a  servant,  carrier,  or  other  bailee.  Thorp  v  Burling  and 
others,  11  Johns.  Rep.  285.  Smith  v  Plomer  and  another,  15  East's 
Rep.  607.  Bird  v  Clark,  3  Day's  Rep.  $72.  Williams  v  Lewis,  3 
Day's  Rep.  498.  1  Chitty  on  Plead.  48.  And  a  plaintiff  having  the 
immediate  right  of  possession,  although  arising  from  a  special  proper- 
ty, (the  case  of  a  consignee,  for  instance,}  may  maintain  trover,  t 
Chitty  on  Plead.  152.  But  a  party  who  has  never,  had  possession 
must  prove  a  title  to  the  goods.      Carter  v  Simpson,  7  Johns.   Rep. 
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have  been  wrongfully  converted  by  the  defendant^  1)  The 
giere  possession  of  goods  is  sufficient  to  enable  the  pos- 
sessor to  maintain  this  action  against  a  wrongdoer,  who 
has  taken  them  away  or  wrongfully  detains  them.  (6)     The 

(1)  As  to  the  nature  of  this  ac-  the  Law  of  Nisi  Prhis,  and  the 

tion,  and  in  what  cases  it  is  the  notes  in  Mr.  Seargeant  villiam's 

proper  remedy,  the  reader  is  re-  edition  of  Saunders's  Rep.  (a) 
ferred  to  Selwyn's  Abridgment  of 


535.  When  on  a  sale  of  goods  the  property  vests  in  the  purchaser, 
so  that  he  may  maintain  trover  against  the  vendor,  see  Selw.  Abr. 
1269, 1270.  2  Esp.  Dig.  40.  Owenson  v  Morse,  7  Term  Rep.  69. 
Hansen  and  another  v  Meyer,  6  East's  Rep.  614.  Whitehouse  and 
others  v  Frost  and  others,  12  East's  Rep.  614.  Austen  v  in.  en,  4 
Taunt.  644.  Thompson?  Gray,  1  Wheaton,  75.  As  to  action  by 
vendor  against  purchaser,  see  Palmer  Hand,  IS  Johns.  Rep.  434. 
Trover  against  a  person  fraudulently  obtaining  goods,  see  W  oodworth 
v  Kissam,  15  Johns.  Rep.  186.  See  further  as  to  possession,  Allen  y 
Smith,  10  Mass.  Rep.  308. 

(«)  See  also  Storm  v  Livingston,  6  Johns.  Rep.  44.  Petersen  r 
Clark,  15  Johns.  Re£.  205.  Serjeant  v  Blunt,  16  Johns.  Rep.  74. 
Nelson  v  Burt,  15  Mass.  Rep.  204.  Van  Amringe  v  Peabody,  et  al. 
Mason,  440.    Cliner  v  App legate,  2  Southard's  Hep.  479. 

(6)  To  entitle  a  party  to  maintain  trover,  two  things  are  necessary  : 
1st.  Property  in  the  plaintiff ;  and  2d.  A  wrongful  conversion  by 
the  defendant.  The  plaintiffs  property  may  be  general  or  special, 
A  carrier,  bailee,  or  the  person  who  finds  a  chattel,  has,  in  regard  to 
his  possession,  sufficient  property  to  entitle  him  to  maintain  the  ac- 
tion. A  sheriff  who  has  seized  goods  or  a/,  fa.  may  maintain  this  ac. 
tion  against  any  person,  who  takes  them  away,  and  converts  them, 
before  a  sale.  Hut  a  sheriff  cannot  maintain  trover  for  goods  tortious. 
ly  taken  out  of  the  possession  of  the  party  against  whom  the  execu* 
tion  issued,  after  the  teste,  but  before  the  delivery  of  the  execution 
to,  and  a  secure  of  them  by  him.  Hotchkiss  y  M'Vickar,  12  Johns. 
Rep.  403.  Marker  and  another  v  Miller,  6  Johns.  Rep.  195.  Catlin 
v  Jackson,  8  Johns.  Rep.  548.  1  <  bitty  on  Plead.  151.  Gibbs  v 
Chase,  10  Mass.  Rep.  125.  Whitter  v  Smith  and  others,  11  Mass, 
Rep.  211.  So  an  executor,  administrator,  or  trustee,  may  sup. 
port  the  action.  1  Chitty  on  Plead.  151.  But  a  mere  servant  cannot; 
Chitty  on  Plead.  48.  11.  Ludden  v  Leavitt,  9  Mass.  Rep.  104.  See 
further  as  to  the  property  in  the  plaintiff  requisite  to  support  this  as- 
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case  of  the  chimney- sweeper's  boy,  who  found  the  jewel, 
is  &  well-known  instance  in  illustration  of  this  principle.(l) 


If  the  possession  of  the  goods,  or  right  of  possession,  is  Variance  be- 
not  proved  as  stated  in  the  declaration,  the  plaintiff  will  and  the  dedal-- 
&H  ;  as,  where  the  plaintiff  sued  as  assignee  of  two  part-  *tion. 
ners,  and  the  declaration  stated  that  the  partners  were. pos- 
sessed of  the  goods,  but  it  appeared  that  some  of  the  goods 
had  never  belonged  to  the  partnership,  but  exclusively  to 
one  of  the  partners,  Lord  Kenyon  held,  with  respect  to 
these  goods  that  the  plaintiff  could  not  recover. (2) 


version. 


The  plaintiff  is  also  to  proVe  a  wrongful  conversion  of  Prorfof  con- 
the  goods  by  the  defendant,  this  being  the  main  bearing  of 
the  action.     And  if  it  appear  from  the  evidence,  that  the 
defendant  wrongfully  took  the  plaintiff's  goods,  it  is  an  ac- 
tual conversion,   and  no  demand  need  be  proved. (3)(<z) 

(1)  Armory  v  Bela&iirie,  1  Str.  man,  Ptake,  N.  P.  C.  140. 

505.    See  also  Webb  v  Fox,  7  T.  (2)  Cock,  assignee  of  Kent  and 

K.  391.     Fowler  v  Dowan,  1  Bos.  Pemberton,  Selw.  N.  P.  1208. 

k  Pull.  44.     Laroche  r  Wake-  (3;  Bruen  v  Roe,  1  Siderf.  264. 


tton.  Schermerhom  v.  Van  Volkenburgh,  11  Johns.  Rep.  529.— 
Hunter  r  Rice,  15  East's  Rep.  100.  Heyl  v  Burliqg,  1  Caines'  Rep. 
14.  Floyd  v.  Day,  3  Mass.  Rep.  403.  Putnam  *  Wylie,  8  Johns. 
Rep.  432.  2  Saund.  47,  in  notis.  1  Term  Rep.  480.  4  Term  Rep. 
490.  7  Term  Rep.  12.  15  East's  Rep.  607.  Youer  v  Neidig,  1 
Yeates'  Rep.  19.    Wookey  y  Pole,  4  Barnwall  &  Alderson. 

• 

(«}  Ace.   Parrington  &  Smith  v  Payne,  15  Johns'.  Rep.  431.    2 

Saund.  47  f.    Lovell  v  Viartin  and  another,  4  Taunt.  799.     But  when 

the  goods  have  come  into  the  possession  of  the  defendant  by  delivery 

or  finding*,  the  plaint  iff  must  prove  a  demand  and  refusal.     Brown  & 

Hotchkiaft  ▼  Cook,  9  Johns.  Rep.  361.    2  Saund.  47.  e.    Where  the 

plaintiff  having1  demanded  certain  timber  of  the  defendant,  the  latter 

said,  "  if  you  will  bring  any  one  to  prove  it  is  your  property,  I  will 

give  it  you  and  not  else  ;"  Lord  Ellenborough  said  that  this  was  a 

qualified  refusal,  and  no  evidence  of  conversion .    Green  v  Dunn,  S 

Campb.  215.    Isaac  v  Clark,  2  Bulstr.  312.     Where  a  thing  has  been 

deposited  by  two  joint  owners,  and  received  by  the  bailee  to  keep 

on  the  joint  account  of  the  two,  one  alone  cannot  lawfully  demand  it 
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Or  if  the  goods  are  left  by  the  plaintiff  in  the  possession 
bf  the  defendant,  who  refuses  to  deliver  them  up,  this  is 
also  an  actual  conversion.  fc<  The  very  denial  of  goods  to 
jig  him,  who  has  a  right  to  demand  them,  (said  Lord  Holt  in 
the  case  of  Baldwin  v.  Cole,(l)  is  an  actual  conversion, 
and  not  only  evidence  of  it,  as  has  been  holden ;  for  what 
is  a  conversion,  but  an  assuming  upon  oneself  the  property 

(1)6  Mod.  Hep.  212.  cited  by    v  Davis,  6  East,  540.    Bloxam,  r 
Lord  Ellenborough  in  M(Combie    Hubbard,  5  East,  407. 


without  the  authority  of  the  other.  May  and  another  v  Harvey,  13 
East's  Rep.  197.  A  demand  of  payment  and  satisfaction  for  the 
goods,  generally,  is  a  sufficient  demand.  Laplace  v  Aupoix,  1  Johss. 
Cas.  4u6.  But  if  a  person  illegally  make  use  of,  or  misuse  a  thing 
found,  or  delivered  to  him,  it  is  a  conversion.  Mulgrave  v  Ogden, 
Cro.  Eliz.  219.  As  if  a  carrier  draw  out  part  of  the  vessel,  and  fill 
it  up  with  water,  it  is  a  conversion  of  all  the  liquor.  Richardson  v. 
Atkinson,  Str.  576*  So,  if  a  carrier  break  open  a  box  to  take  out 
goods  or  sell  it.  Anonymous,  Salk.  65$  pi.  4.  Where  a  carrier  by 
mistake,  delivered  goods  to  a  wrong  person,  this  was  held  a  conver- 
sion. Youl  v '  Harbottle,  Peake's  Cas.  49.  Rut  the  non-feasance  or 
negligence  of  an  agent  or  factor  is  not  a  conversion.  Bromley  v 
Coxwell,  2  Bos.  &  Pull.  .438.  So,  a  non-compliance  by  a  factor  in 
some  incidental  particular,  with  the  directions  of  his  principal,  as  if 
being  authorized  to  sell  goods  at  a  certain  price,  he  sell  them  at  an 
inferior  price,  it  is  not  a  conversion.  Dufresne  v  Hutchinson,  3 
Taunt.  117.  Cairns  %.  Lord  v  Bleecker,  12  Johns.  Rep.  300.  The 
intention  of  the  defendant,  also  in  some  instances,  appears  to  be  ma- 
terial. "  If,"  says  Lord  Ellanborough,  *«  the  thing  for  which  the 
action  was  brought  and  which  bad  been  lost,  was  taken  to  do  a  work 
of  charity,  or  to  do  a  kindness  to  the  party  who  owned  it,  and  without 
any  intention  of  injury  to  it,  or  of  converting  it  to  his  own  use ;  if 
under  any  of  these  circumstances,  any  misfortune  happened  to  the 
thing,  it  could  not  be  deemed  an  illegal  conversion  ;  but  as  it'  would 
be  a  justification  in  an  action  of  trespass,  it  would  be*  a  good  answer  to 
an  action  of  trover."  Brak*  v.  Shorter,  4  *Esp.  Rep.  165.  If  there 
has  been  a  conversion,  trover  lies,  although  the  goods  converted  be 
afterwards  restored  to  the.  owner,  for  the  restoration  only  goes  in  mit- 
igation of  Damages.  Bristol  v  Hurt,  7  Johns.  Rep.  254.  1  Chitty  on 
Plead.  155.  Shotwell  v  Wendover,  I  Johns.  Rep.  65.  Murray  & 
Qgden  v  Burling,  10  Johns.  Rep*  172. 


Ch.  10.]  in  an  action  of  Trover. 

and  right  of  disposing  of  another's  goods  ;(<*)  and  he  that 
takes  upon  himself  to  detain  another  man  s  goods  from  him 
without  cause,  takes  upon  himself  the  right  of  disposing  of 
them."  As  to  the  time  and  place  of  the  conversion,  it  is 
scarcely  necessary  to  observe,  that  in  this  transitory  action 
the  plaintiff  will  not  be  confined  to  the  place  or  day  spe- 
cified in  the  declaration. 

Where  the  goods  come  into  the  defendant's  possession  by  Demand  and 
finding,  or  by  delivery  from  a  third  person,  it  will  be  suffi-  reftMI"' 
cient  in  the  first  instance  to  prove  a  demand  on  the  part 
of  the  plaintiff,  and  a  refusal  by  the  defendant^  1)  The 
demand  and  the  refusal  are  not  an  actual  conversion,  but 
evidence  only  of  a  conversion;  if  therefore  it  appears, 
that  the  defendant  has  not  been  guilty  of  a  conversion,  (as, 
in  the  case  of  a  carrier  or  wharfinger,  when  the  goods  are 
proved  to  have  been  lost  through  negligence  or  stolen,  or 
detained  on  account  of  a  refusal  to  pay  for  the  carriage  or 
wharfage,)(2)  there  the  proof  of  a  demand  and  non-com- 

(1)  Rruen  v  Roe,  1  Siderf.  264.  in  Severin  v  Keppell,  4  Esp.  N. 
Bull.  N.  P.  44.  Severin  v  Kep-  P.  C.  157.  Green  v  Dunn,  3 
pell,  4  Esp.  157.  Gilb.  E  .  334.      Campb.  315.     Solomons  ?  Dawes 

(2)  2Salk.  65  .  Bull.  N.  P.  1  Esp.  N.  P.  C.  83.  Smith  v 
44.      Rom   v  Johnson,  5   burr.     Young*  1  Campb,  439. 

2825.    And  see  other  example* 


(a)  Vide  2  Saund.  47,  e.  f.  Parker  et  al.  v  Godin,  Str.  '  13.  Du- 
rtll  v  Hosher,  8  Johns.  Rep.  445.  Murray  &  Ogden  v  Burling,  10 
Johns.  Rep.  .172.  Bab  cock  v  Gill,  10  Johns.  Rep.  287.  Hristoll  * 
Burt,  7  Johns.  Rep.  254.  Shotwell  v  Few,  7  Johns.  Rep.  302.  Wy- 
att  and  another  v  Blades  and  another,  3  ('ampb.  396.  So,  if  a  factor 
or  other  bailee  pledge,  or  deli  er  the  goods  entrusted  to  him,  toa 
third  person  without  orders,  and  in  breach  of  his  trust,  it  is  a  con  er- 
sioH.  Syeds  v  Hay,  4  Term  Kep.  2'»0.  Murray  v  Burling,  10  Johns. 
Rep.  172.  Kennedy  v  Strong,  14  Johns.  Rep.  138.  132.  Jaekson  v 
Anderson  and  others,  4  Taunt.  24.  >o,  where  the  master  of  a  ship, 
being  unable  to  reach  his  port  of  destination,  sold  his  cargo  at  another 
port,  bona  fide  and  for  the  benefit  of  the  shippers,  this  being  beyond 
the  scope  of  his  authority,  was  held  a  conversion.  Van  Omeron  r 
Dowick  and  others,  2  Campb.  42.  And  the  purchase  from  a  bailee  for 
a  special  purpose,  with  notice  of  the  plaintiff's  property,  is  itself  a 
conversion  in  the  purchaser.    Babcock  v  Gill,  10  Johns.  Rep.  28T. 
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pliance  are  explained,  and  amount  to  nothing ;  the  circum- 
stances of  the  case  negative  the  fact  of  conversion.(a) 

If  the  goods  do  not  appear  to  have  been  ever  in  the  de- 
fendant's possession,  his  refusal  is  not  evidence  of  an  ac- 
tual wrongful  conversion ;  to  make  a  demand  and  refusal 
sufficient  evidence  of  a  conversion,  the  party,  when  he  re- 
fuses, must  have  it  in  his  power  to  deliver  up,  or  to.  detain 
the  article  demanded.(l)  A  refusal  to  deliver,  by  the  gen- 
1 20  eral  agent  and  servant  of  the  defendant,  will  not  make  the 

defendant  guilty  of  a  tort,  unle>s,  in  the  particular  fact  of 
the  refiisal,  he  acted  under  the  defendant's  special  direc- 
tions ;(2)(6)  the  servant  himself,  who  has  intermeddled 
with  the  property  of  another  and  disposed  of  it,  though  he 
may  have  acted  ignorantly  and  for  the  master's  benefit,  is 
still  liable  in  trover ;  and  if  his  master  had  no  authority  to 
dispose  of  the  property,  the  servant  cannot  justify  what  he 
has  done,  as  having  acted  under  his  authority. (3) 

Demand  in  If  a  demand  of  the  property  has  been  made  in  writing, 

writing. 

(I)  Smith  v  Young,  1  Campb.  who  had  a  lien  upon  it  for  a  small 

440.     The  defendant  in  this  case,  sum  of  money  due  to  him 

in  answer  to  a- demand,  said,  he  (2)  Poth*nier  v  Dawson*  Holt, 

would  not  deliver  the  lease,  (the  N.  »\  C.  384. 

article  in  question,  }    that  it  was  (3)  Stephens  v  Elwall,  4  Maole 

then  in  the  hands  of  his  attorney,  &  Selw.  261. 


(*)  Ace.  2  Saund.  47  e.  Youl  *  Harbottle,  Feake's  ras,  49.  Wat- 
kins  v  Wolbey,  1  Oow.  69.  But  in  another  case,  it  has  been  held, 
that  if  the  defendant,  a  bailee,  admits  that  he  had  the  goods  of  the 
plaintiff,  and  that  they  are  lost,  this  is  sufficient  evidence  of  a  conver- 
sion, without  shewing  a  demand  and  refusal.  La  Place  v  Aupois,  1 
Johns.  Cas.  406.    Sed  quaere,  can  this  decision  be  law? 

(b)  If  the  agent  or  servant  refuse  to  deliver  the  plaintiff's  goods,  by 
the  direction  and  command  of  bis  principal  or  master,  the  latter  is  li- 
able in  an  action  of  trover.  Shotwell  v  Few,  7  Johns.  Rep.  309.  If 
a  party  who  has  left  a  promissory  note  with  his  attorney,  refuse  to  give 
an  order  for  the  note,  on  the  attorney,  this  is  a  conversion.  Bissel  v 
Drake,  19  Johns.  Hep.  66. 
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and  a  verbal  demand  is  made  at  the  same  time,  but  not  re- 
ferring to  the  written,  and  complete  in  itself,  the  demand 
may  be  proved  in  either  form.(l)  It  has  been  held,  that  a 
written  demand  of  the  goods,  or  of  the  amount  of  the  sale, 
.having  been  left  at  the  defendant's  house,  is  sufficient,  and 
that  it  is  not  necessary  to  make  a  personal  demand.  (2) 

In  an  action  for  a  bond,  or  other  document  in  writing,(a)  Tf!Jef  £* 

written  docu- 

the  description  of  the  bond,  as  proved,  must  correspond  mcnt. 
with  that  in  the  declaration  in  point  of  date,  sum,  and 
other  particulars ;  which  is  the  reason,  why  a  very  general 
description  on  the  record  will  sufBce.(3)(6)  The  plaintiff 
in  this  action  will  be  allowed  to  give  parol  evidence  of  the 
contents  of  the  document,  to  support  the  general  descrip- 
tion in  the  declaration,  without  having  given  a  previous 
notice  to  the  defendant  to  produce  the  original.  (4)(c) 

(t)  Smith  v  Young",  1  Campb.  (3)  Wilson  v  Chambers,   Cro. 

440.  Car.  262.      3  Bos.  and  Pull.  145, 

<2)  Logan  v  Houlditch,  1  Esp.  146. 

K.  P.  C.  22.      Thompson  v  Shir-  (4)  How  v  Hall,  14  East,  274. 

ley,  1  Esp.  N.  P.  C.  31.  See  Treat,  on  Evid.  vol.  1.  p.  477. 


(a)  Trover  will  lie  for  a  promissory  note  in  the  hands  of  a  third  ' 
person  ;  but  not  for  a  note  which  has  been  discharged  and  remains  in 
the  hands  of  the  payee.    Todd  v  Crookahanks,  3  Johns.  Hep.  432.    , 

(b)  Van  Nankin  v  Wickham,  2  Southard's  Rep.  509.  ace.  Where 
in  trover  for  a  promissory  note,  the  declaration  alleged  that  the  note 
in  question  was  to  pay  to  the  plaintiff  or  his  order,  "  a  certain  sum  of 
money,  to  wit,  the  sum  of  one  hundred  and  eighty  dollars,"  it  was 
held  that  the  videlicit  dfd  not  dispense  with  proof  of  the  precise  sum 
as  alleged,  and  therefore  if  the  note  proved  to  be  in  the  possession 
of  the  defendant,  was  for  three  hundred  dollars,  the  variance  was  fa. 
tal  ;  but  the  plaintiff  might  have  stated  that  the  note  was  of  great  va- 
lue, to  wit,  of  the  value  of  one  hundred  and  eighty  dollars.  Bissel  v 
Drake,  19  Johns.  Rep.  66. 

(c)  It  is  a  general  rule  applicable  to  all  civil  actions  and  to  criminal 
eases,  that  where  the  form  of  the  action  gives  the  party  notice  to  be 
prepared  to  produce  the  instrument,  if  necessary  to  falsify  the  evi- 
dence of  the  other  party,  it  is  not  necessary  to  give  notice  to  produce 
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Trover  for  a  Where  the  action  is  for  converting  a  ship,  the  mere  fact 
of  the  plaintiff's  possession,  as  owner,  is  sufficient  prima 
121  facie  evidence  of  ownership,  against  a  wrongdoer*  And 
though  he  may  have  gained  possession  under  a  biJJ  of  sale, 
which  i&  absolutely  void,  still,  if  be  has  actual  possession, 
he  may  maintain  the  action  against  a  person,  who  has  no 
colour  of  right.(l)  But  in  many  cases  it  will  be  necessary 
to  give  documentary  evidence  of  the  plaintiff's  title  to  the 
ship,  (as,  where  the  defendant  claims  it  as  his  property,  or 
where  the  additional  evidence  of  title  has  been  rendered 
necessary  by  some  contrary  proof  on  the  part  of  the  de- 
fendant,) and  then  his  title  must  be  established  by  proof  of 
a  bill  of  sale,  regularly  executed,  and  conforming  with  the 
several  requisites  of  the  registry  acts.  (2) 

General  issue:      Under  the  general  issue  of  not  guilt}7,  the  defendant  will 
Dc/j?ndant'8      k®  a*  liberty  to  prove  his  title  to  the  property  in  question ; 

for  if  the  property  belonged  to  him,  he  cannot  be  charged 
with  a  wrongful  conversion.  Or  be  may  disprove  the 
plaintiff's  title,  by  showing  that  the  goods  belonged  to  an- 
other person,  under  whom  he  claims ;  thus,  if  he  took  the 
goods  out  of  the  plaintiff's  possession,  it  will  be  a  good  de- 
fence in  this  action,  that  he  took  them  by  the  order  of  one 
to  whom  they  belonged.(a)     Or  the  defendant  may  prove, 

(1)  Sutton  r  Huck,  2  Taunt,  considered  as  overruled. 

30  A.   Robertson  v  French,  4  East,  (2)  8ee  evidence  in  action  on 

136.    The  case  of  Sheriff  v  Cadel  policy  of  insurance,  sapra. 
2  Esp.  N.  P.  C.  616.,   must   be 


the  instrument.  13  Johns.  Hep.  92.  Hardin  v  Kretsinger,  17  Johns. 
Be  p.  293.  Bissel  v  Drake,  19  Johns.  Rep.  66.  The  assignee  of  a 
bond  may  maintain  trover  for  it,  in  his  own  name,  against  the  obligor 
who  bad  got  it  into  bis  possession  and  converted  it.  Clowes  v  liaw- 
ley,  12  Johns.  Rep.  484. 

.  (a)  It  has  been  held  that  a  defendant  in  trover,  may  shew  a  para- 
mount title  in  a  third  person, without,  it  seems,  in  any  way  connecting 
himself  with  that  person  in  the  same  manner  as  an  outstaitting  title  is 
a  defence  in  ejectment.  Bchcrmerhom  v  Van  Volkenburgb,  11  JohnR. 


Ch.  10.]  in  an  Action  of  Trover. 

that  tbe  plaintiff  bad  before  recovered  damages  for  a  con- 
version  of  the  same  goods,  in  an  action  of  trover  against  J. 
S* ;  for  this  recovery  vests  tbe  property  in  J.  S.,  and  tbe 
plaintiff  has  damages  in  lieu  of  the  goods ;  in  a  second  ac- 
tion, therefore,  he  cannot  say,  they  are  his  propert/.(l)(a) 

The  defendant  may  also  show,  that  he  was  joint  tenant  Proof  of  joint 
of  the  property  with  the  plaintiff,  or  tenant  in  common,  or  tenancy»  &Ct 

(1)  Adams  v  Bronghton,  2  Str.  1078. 


Rep.  529.  Kennedy  v  Strong,  14  Johns.  Rep.  128.  Rotan  v  Flet- 
cher, 15  Johns.  Rep.  207.  13  Johns.  Rep.  128.  But  in  an -action 
of  trovef*for  the  conversion  of  goods  which  the  defendant  had  re* 
ceked  from  the  .  plaintiff  as  his  factor,  the  defendant  is  precluded  by 
his  admissions,  made  subsequently  to  the  conversion,  of  property  in 
the  plaintiff  from  shewing  that  the  plaintiff's  property  in  the  goods 
had  been  divested  previously  to  his  receiving  them.  Kennedy  v 
Strong,  14  Johns.  Rep.  128.  The  defendant  may  give  in  evidence, 
that  the  sale  under  which  the  plaintiff  claims  was  made  without  the 
authority  of  the  owner,  or  that  it  was  made  in  fraud  of  his  creditors. 
Rotan  v  Fletcher,  15  Johns.  Rep.  207.  So,  where  there  has  been  a 
levy  under  an  elder  execution,  and  the  debtor  is  permitted  to  remain 
in  possession  of  and  use  the  property,  and  there  is  afterwards  a  levy 
under  a  junior  execution,  in  an  action  of  trover  brought  either  by  the 
creditor,  or  the  officer  who  made  the  first  levy,  against  the  person 
making  the  second  levy,  the  defendant  may,  to  establish  the  fraud, 
produce  evidence  that  the  creditor  permitted  other  property  of  the 
debtor  levied  upon  at  the  same  time  with  that  which  is  the  subject  of 
the  action,  to  continue  in  his  possession.  Farrington  and  Smith  v 
Sinclair,  15  Johns.  Bep.  428.  Farrington  and  Smith  v  Caswell,  15 
J  ohns.  Rep.  430. 

(a)  If  a  trespasser  takes  a  chattel  into  his  own  possession  and  the 
owner  sues  and  recovers  damages  for  the  specific  chattel  so  taken  and 
retained,  the  recovery  and  execution  done  thereon,  will  change  the 
property  by  operation  of  law,  on  the  principle  that  solutio  prttii%  em- 
iionis  loco  habetur  /  and  this  seems  to  be  the  rule  both  in  the  French 
and  the  civil  law,  where  the  transfer  by  such  means  is  considered  as  a 
complete  and  absolute  change  of  title.  Vide  urtis  v  Groat,  6  Johns. 
Rep.  168.    Betts  and  Church  v  Lee,  5  Johns.  Rep.  348. 


Of  Evidence  fCh.  10* 

parcener  ;(1)  one  of  these  co-tenants  cannot  maintain  tro- 
ver against  another,  on  account  of  the  unity  of  possession, 
which  subsists  between  them;(a)  but  if  one  joint  tenant, 
or  tenant  in  common,  or  parcener,  destroy  the  common 
122  property,(6)  he  will  then  be  liable  to  this  action.(2)     The 

defendant  cannot,  under  the  general  issue,  give  evidence 
of  a  joint  tenancy,  or  tenancy  in  common,  between  the 
plaintiff  and  a  third  person  ;(3)  but  as  the  plaintiff  can 
only  recover  damages  for  the  value  of  his  share  of  the 
property,(4)  such  evidence  is  admissible,  for  the  purpose 
of  ascertaining  the  amount  of  damages* 

Evidence  in  If  the  evidence  of  conversion  is  that  the  defendant  re- 
answer  toproof  fuse(i  to  deliver  the  goods  on  the  demand  of  the  plaintiff, 
refusal.  the  defendant,  in  answer  to  this,  may  show,  that,  at  the 

time  of  the  demand,  the  goods  were  lost  or  stolen(c)  out 
of  his  possession, (5)  or  taken  out  of  his  custody  under  an 
execution  ;(6)  or  that  he  refused,  on  the  ground  of  the 
plaintiff's  not  being  the  true  owner  ;(7)  or  that  the  gopds 
were  out  of  his  possession  and  power,  without  his  de- 
fault ;(8)  octhat  in  fact  there  was  no  conversion,  and  that 
plaintiff  might  at  any  time  have  taken  possession  of  them 
if  he  had  chosen;  or  that  the  act,  which  is  charged  against 

(1)  2  Leon.    Rep.    Cos.    278.        (3)  Nelthorpe  v  Dorrington,  2 

Bull.  N.  P.   34.      Barnardiston  v  Lev.    113.     Brown  v  Hedges,  1 

Smith,  4  East,  121.  n.     Holliday  Salk.  290. 
v  Camsell,  IT.  R.  658.,  and  the        (4)  Nelthrope  v  Dorrington, 


other  cases  collected  in  Selw.  N.  Lev.  113.     Bull.  N.  P.  35. 

P.  1204.  (5)  Bull.  N.  P.  44,  45.     Robs 

(2)  Co.  Lit  200.  a.     Barnard-  v  Johnson,  5  hurr.  2825. 

iston  v  Smith,  4  East,  n.  Bull.  N.  (6)  1  Com.   Dig.  tit.    Trover, 

P  34.     Graves  v  Sawcer,  Sir  T.  (E.) 

Raym.  15.     Fennings  v  Ld.  tiren-  (7)  Bull.  N.  P.  46. 

viUe,  1  Taunt.  241.  (8)  1  Com.  Dig.  tit.Trover,(E.) 


(a)  Ace.  Clowes  v  Hawley,  12  Johns.  Rep.  484. 

(6)  Or  sell  it.     Wilson  and  Gibbs  \  Reed,  3  Johns.   Rep.  175.  et 
vide  Thompson  v  Cook,  2  Southard's  Rep.  580. 

(c)  Vide  ante,  p.  119  and  note  ibic(. 


Ch.  1QJ]  in  an  Action  of  Trover. 

him  as  a  wrongful  conversion,  was  from  necessity,  (as, 
where  the  defendant,  the  master  of  a  ship,  threw  the  goods 
into  the  sea,  in  order  to  prevent  the  ship  from  sinking  ;(1) 
or  that  the  goods  were  damaged  by  misfortune,  while  the 
defendant  interfered  with  them  only  for  the  purpose  of  as- 
sisting and  benefiting  the  owner,  as,  where  he  took  the 
plaintiff's  boat  to  go  over  to  his  own  boat,  which  was  in 
the  care  of  the  plaintiff  and  then  on  fire,  for  the  purpose 
of  putting  out  the  fire,  and,  as  he  was  passing  over,  the 
plaintiff's  boat  sunk. (2) 

In  answer  to  the  proof  of  a  demand  and  refusal,  the  de-  lien, 
fendant  may  show,  that  he  had  a  right  to  detain  them  un- 
der a  lien.(a)  But  this  will  not  be  a  good  defence,  if  the 
plaintiff,  at  the  time  of  the  demand,  made  a  formal  tender 
of  satisfaction,  offering  to  discharge  the  defendant's  claim. 
(6)  And  if  the  defendant  insisted  on  his  right  to  detain 
the  goods,  not  on  the  ground  of  his  having  a  lien  upon 
them,  but  on  some  other  ground  quite  distinct,  (as,  on  the 
plea  that  the  goods  were  his  property,)  without  noticing 
his  claim  of  a  lien,  he  cannot  at  the  trial,  for  the  first  time, 
resort  to  such  a  defence,  which  he  must  be  understood  to 
have  waived.(3)(c)    And  a  general  right  of  detaining  goods 

(1)  Bird  v  Astcock,  2  Bulstr.     P.  C.  166. 

380.  (3)  Boardman  v  Sill,  1  Campb. 

(2)  Drake  v  Shorter,  4  Esp.  N.    410. 
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(«)  Vide  Skinner  v  Upshaw,  Ld.  Raym.  752.  Yorke  v  Granaugh, 
Ld.  Ravin.  867. 

(6)  Tide  2  Saund.  47  e.  York  v  Grindstone,  Salk.  388  pi.  2.  Chap- 
nan  v  Allen,  Cro.  Car.  271.    Bishop  &  others  v  Ware,  3  Campb.  360. 

(c)  Where  the  assignee  of  a  bill  of  lading  demanded  the  goods  of 
the  master  of  the  vessel,  and  tendered  him  a  sum  of  money  for  the 
freight,  but  whether  enough  did  not  appear,  and  the  master  refused 
to  deliver  the  goods,  assigning  as  a  reason,  that  he  was  ordered  by  the 
ship  owners  not  to  deliver  them,  and  made  no  objection  to  the  tender 
of  the  freight,  he  was  held  to  have  waived  any  tender,  and  his  refusal 
to  deliver  was  consequently  a  conversion  of  the  goods.  Judah  and 
others  v  Kemp,  2  Johns.  Cat.  411. 


Of  Evidence  [Ch.  lfr. 

may  be  waived  by  a  special  agreement  between  the  parties 
respecting  the  time  and  mode  of  payment,  but  not  by  an 
agreement  for  the  payment  of  a  specific  suro«(  l)(a) 

Proof  of  gene*     The  right  of  a  general  lien,  that  is,  of  a  lien  for  the  gen  - 
*** licn'  eral  balance,  is  founded  on  a  contract  between  the  parties, 

either  expressed  or  implied.(6)  Such  a  lien  may  be  estab- 
lished by  evidence  of  an  express  contract  between  the 
parties,  in  the  particular  instance  ;  or  a  contract  may  be 
collected  from  the  usual  course  of  dealing  between  the 
parties,  for  where  there  is  evidence  of  prior  dealings  upon 
the  footing  of  such  an  extended  lien,  the  jury  may  reason- 
ably presume  that  they  continue  to  deal  upon  the  same 
terms.(2)  Of  a  particular  contract  may  be  implied  from 
the  fact  of  the  plaintiff'*  having  previously  received  a  for- 
mal notice,  that  the  defendant  would  not  deal  with  any 
one,  unless  under  the  express  condition  of  a  general  lien;(2) 
here  the  terms,  on  which  the  defendant  insists,  must  be 

(1)  Bremen v  Currant,  BulL  N.  66.  CMetcalf's  edition.) 

P.  45.  is  overruled.  Hulton  et  al.  (2)    Rushforth    v    ;*adfield,    6 

v  Bragg-,   7  Taunt.  14.     S.  C.  2  Bast,  519.  Another  case  between 

Marshall's    Rep.   339.      See  the  the  same  parties,  7  East,  224.  As- 

doctrine  elaborately  discussed  in  pinall  v  l»ickford,  3  Bos.-  &  rail, 

a  note  to  the  Hositef  a  date.  YeW.  44*  n.  (*.) 


(a)  The  right  to  retain  goods  for  the  freight  grows  out  of  the  usage 
of  trade  ;  and  does  not  exist  where  the  parties  have,  by  their  agree- 
ment, regulated  the  time  and  manner  of  paying  the  freight,  especi- 
ally where  the  cargo  is  to  be  delivered  before  the  time  fixed  for  the 
payment  of  the  freight.  Chandler  and  Talbot  r  Belden,  18  Johns. 
Rep. 157. 

(b)  Vide  15  Mass.  Rep.  414.  A  fectorhas  a  general  lien  for  his 
commissions  and  advances.  Urquhart  v  M  'Quiver  and  others,  4  Johns. 
Hep.  103.  Peisch  v  Dickson,  Maaon,  9»  Alien  v  Megguire,  15  Mass. 
Rep.  490.  But  a  mere  creditor,  happening  to  have  in  his  possession 
specific  articles  belonging  to  hit  debtor,  has  no  lien  upon  tliera.  Al- 
len v  Megguire,  15  Mass.  Rep.  490.  Idem,  414.  As  to  stoppage  in 
transitu,  see  ScholfieW  v  Bell,  14  Mais.  Rep.  40.  llsiey  and  others  v 
Stubbs,  9  Mass.  Rep.  65. 


C!h.  10.]  in  an  Action  of  Trover. 

traced*  distinctly  to  the  knowledge  of  the  other  party  ;(1) 
the  proof  of  an  advertisement'to  this  effect  in  a  public  pa- 
per, without  proof  of  its  being  seen  by  the  plaintiff,  will 
not  be  sufficient* (2) 

A  contract  for  a  general  l'en  may  be  inferred  also  from  124 

the  general  dealings  of  other  persona  epgaged  in  the  same 
employment;  with  respect  to  which  it  may  he  observed 
that  the  dealings  must  be  so  general,  so  long  established, 
and  of  such  notoriety,  that  they  may  be  presumed  to  have 
been  known  to  the  one  party  at  the  time  of  his  dealing 
with  the  other;  whence  the  inference  is  to  be  drawn,  that 
these  parties  dealt  upon  the  same  footing  as  all  others, 
with  reference  to  the  known  usages  of  the  trade.(3)  (a) 
The .  proof  of  the  general  usage  of*  trade,  as  a  foundation 
for  the  claim  of  a  general  lien,  will  be  required  to  be 
stronger  and  fuller  in  some  cases  than  in  others ;  in  the 
case  of  a  carrier,  for  instance,  who  sets  up  such  a  claim; 
more  decisive  evidence  of  a  long  established  usage  is  ne- 
cessary than  in  the  case  of  wharfingers,  whose  right  has 
been  often  acknowledged  in  courts  of  law.     The  carrier's  I 

claim  of  a  lien  for  the  general  balance  is  not  founded  on 
the  common  law,  and  has  been  watched  with  great  jealou* 
$y:(4)  he  ought,  therefore,  to  make  out  a  very  strong  case, 
on  cogent  proof  of  ancient,  numerous,  and  important  in- 
stances, in  which  the  claim  has  been  allowed.  These  par- 
ticular instances  will  be  open  to  much  observation ;  they 
may  not  be  old,  or  not  numerous ;  or  the  circumstances  of 
the  parties  may  not  be  well  understood,  or  private  rights 
might  have  been  waived ;  or  it  might  Happen,  that  parties 

(1)  Kirfaman  v  Shaweras,  6  T.  (3)    Rqsbforth  v  Hadfield,    6 
R.  15.  East,  519.    7  East,  224. 

(2)  noydell  T.Drummond,   11  (4)  7  East,  2 JO.     6  Bast,  528. 
East,  144.  a. 


(a)  As  to  proof  of  usage  of  trade,  see  Trot  et  al.  v  Wood,  1  Gal- 
fison,  443. 
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Trover  by  ex- 
ecutor or  ad- 
ministrator. 
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Trover  a- 
gainst  several 
defendants. 


would  be  glad  to  pay  small  minis  due  for  the  carriage  of 
former  goods,  rather  than  incur  the  risk  of  a  great  loss  by 
the  detention  of  other  goods  of  much  higher  value ;  or  the 
instances  may  have  been  in  the  case  of  solvent  persons, 
who  were  liable  at  all  events  to  answer  for  their  general 
balance;  or  perhaps  the  instances  have  not  been  brought 
home  to  the  knowledge  of  the  party,  against  whom  the 
claim  is  now  made.(l) 

If  the  action  is  brought  by  a  rightful  executor  or  admin- 
istrator,  against  an  executor  de  son  tort,  the  defendant  can- 
not plead  payment  of  debts  to  the  value  of  the  goods  in 
question,  or  that  he  has  given  the  goods  in  satisfaction  of 
debts ;  but,  upon  the  general  issue,  these  payments  shall 
he  recouped  in  daroagea.(2)  Mr.  Justice  Buller  has  even 
said,  that  if  such  payments  amount  to  the  full  value,  the 
plaintiff  ought  to  be  non-suited  ;(3)  this,  however,  is  not 
warranted  by  the  case  in  Carthew,  and  appears  not  to  be 
correct. 

In  trover,  as  in  trespass,  some  may  be  found  guilty,  and 
others  acquitted  ;  but  all  the  defendants  cannot  be  found 
guilty,  unless  a  joint  conversion  is  proved  against  all ;  sev- 
eral acts  of  conversion  will  not  make  them  jointly  guilty. 
But  there  may  be  a  joint  conversion,  by  construction  of 
law,  as  well  as  in  fact.  An  assent  by  some  of  the  defend- 
ants to  a  conversion  by  the  others  will  make  them  wrong- 
doers equally  with  the  rest-,  provided  the  cob  version  was 
for  their  use  and  benefit,  and  that  they  were  in  a  situation 
to  have  originally  commanded  the  conversion ;  in  such  a 
ease,  the  maxim  of  law  applies,  "  Omnia  ratihabito  retro- 
trahitur,  et  mandato  sequiparatur."(4)(a) 

(1)  «ee  7  Bart,  228.  (4)  4  Inst.  Sir.    See  action  of 

(2)  Whitehall  v Squire,  Carth.  trespass,  infra  p.    134.    5  Nicoll 
104.    4  East,  447.  v  Glennie,  1  Maule  &  8eiw.  588. 

(3)  Bull.  X.  P.  48. 


(a)  As  to  t-over  against  agent  or  servant,  see  Thorp  v  Burling  an* 
dthers,  11  Johns.  Rep.  285. 


Gil.  11.]  m  an  Action  of  Replevin, 


CHAP.  XI. 

Of  Evidtnce  in  an  Action  of  Replevin* 

THE  next  action  to  be  treated  of  is  the  action  of  reple- 
vin, in  which  the  plaintiff  complains  of  an  unjust  taking 
and  detention  of  his  goods  and  chattels. (a)  The  principal 
subject  of  controversy  in  this  action  is,  whether  the 
taking  can  be  justified  ;  for  with  respect  to  the  mere  de- 
tention, that  can  scarce  ever  be  a  ground  of  complaint,  ex- 
cepting where  the  arrears  of  rent,  or  amends  for  y?e  dam- 
age, have  been  tendered  to  the  distrainer. 


(a)  Replevin  lies  for  any  tortious  or  unlawful  taking"  of  goods  ;  and* 
not  in  cases  of  distress  only.  Kangburn  v  Patridge,  7  Johns  -Rep.  139.' 
Com.  Dig.  Action  M.  6.  1  Chitty  on  f  lead.  159.  -elw.  Abr.  Reple* 
Fin,  I.  Shearick  v  "ubner,  6  Hinney,  3.  Hempstead  v  Bird,  2  Day's 
Rep.  299.  It  does  not  lie  for  things  fixed  to  the  freehold,  until  after 
they  have  been  severed.  Cresson  and  others  v  Stout,  17  Johns.  Rep. 
116.  Goods  taken  by  a  sheriff  in  execution,  out  of  the  possession  of 
the  defendant  in  the  execution,  being  in  the  custody  of  the  lav,  can* 
not  be.  replevied.  Bar.  Abr.  Replevin  C.  1  Chitty  on  Plead:  IcXK 
Com.  Dig.  Action,  M.  6.  Replevin  D.  v  illes  672  n.  h.  Rex  v  Monk- 
house,  Sir.  1184.  Pritchard  v  Stevens,  6  Term  Rep.  522.  Fenton  v 
Boyle,  et  al.  2  New  Rep.  399.  Shearick  »  I  »uber,  6  Finney  3.  Sed. 
vide  MagiU  v  Casey,  1  Day's  Rep.  13.  Hempstead  v  Bird,  2  Day's 
Rep.  294k  Butif  the  officer  having  an  execution  against  A.,  UDder" 
takes  to  execute  it  on  goods  in  the  possession  of  B.,  I».  may  bring  re- 
plevin for  them,  Thompson  i  Button,  1  Johns.  Hep.  84.  Ladd  v 
North,  2  Mass.  Rap.  514.  This  action  being  founded  on  a  tortious 
taking,  will  not  in  general  be,  where  the  property  originally  came 
lawfully  into  the  possession  of  a  party,  who  afterwards  unlawful!.,  con- 
verts or  detains  it.  Meany  v  i  iead,  Mason  319.  ->ed  vide  >.adger  t 
Phinney,  15  Mass.  Rep.  359.  Baker  v  Pales,  16  Mass.  Rep.  147.  So, 
it  will  not  lie  against  an  officer,  who  having  levied  upon  and  taken 
goods  in  execution,  receives  from  the  defendant  the  amount  due  on  the 
•execution,  and  then  refuses  to  re-deliver  the  goods.  Gardner  v 
Campbell,  15  Johns.  Rep.  401.  It  lies  by  one  joint  tenant  for  his 
proportion  of  a  chattel,  the  whole  of  which  has  been  attached  as  the 
property  of  the  other  tenant,  Gardner  v  Dutch,  9  Mass.  J*ep.  427; 
See  further  as  to  this  action.  Mills  v  Martin,  19  Johns.  Rep.  7.  Slil~ 
v  Griffith,  3  Ycates'  Rep.  8Z 


Of  Evident*  (Ch,  11, 

3*on  cepit.  The  general  issue  in  replevin  is  non  cepii,  in  other  words* 
whether  the  defendant  took,  the  cattle  or  goods,  or  any 
part  of  them,  in  the  manner  in  which  the  plaintiff  com* 
piains.  Tins  issue  admit*  the  property  to  be  in  the  plain- 
tiff, and  disputes  onij  the  caption. (a)  If  the  defendant 
means  to  depute  the  point  of  property,  he  ought  to  plead 
it;  for  be  wnl  not  be  allowed  to  disprove  the  ownership 
under  an  issue,  which  only  denies  the  taking. 

Pfrceof  taking.      The  declaration  names  a  particular  place,  in  which  the 

goods  were  taken  ;(6)  f  ihrrefore  at  the  trial,  it  should  ap- 
pear that  the  goods  were  not  originally  taken  in  that  place, 
nor  afterwards  carried  thither  by  the  defendant,  the  plain- 
tiff has  failed  in  proving  a  part  of  his  charge,  and  will  be 
noQSiiited.(  1 )  But  if  the  plaintiff  prove,  that  the  goods 
were  in  the  defendant's  possession  at  the  place  described 
in  the  declaration,  he  has  proved  as  much  as  is  necessary 
upon  this  issue  :  for  though  the  defendant  originally  took 
them  at  another  place,  yet  if  he  took  them  wrongfully  at 
first,  the  wrong  is  continued  in  every  place  where  he  af- 
terwards detains  thcm.(S)  When  it  is  therefore  proved, 
that  the  defendant  had  the  goods  in  his  possession  at  the 
place  mentioned  in  the  declaration,  evidence  of  his  having 
Originally  taken  them  in  another  place  would  be  irrelevant 
and  inadmissible*  The  *ame  remark  applies  to  the  case, 
Where  the  defendant  pleads  that  he  took  the  goods  in  an- 
other place,  traversing  the  place  named  in  the  declaration, 
upon  which  traverse  the  plaintiff  takes  issue  \  proof  of  the 
goods  having  been  in  the  defendant's  possession  at  the 

(1)  Johnson  v   Wollyer,  1  *tr.  >ee  Abercroinbie  t   PfciUuvt,  * 

507.       uli.  N.  P.  54.      ere  there  i.w.  &  l*nU.  481. 

was  no  taking   whatever  in  the  '2.  Walton  v  Kersop,  2  Wilt, 

place  named  in  the  declaration.  354- 
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(a,  Vide  Menny  v  Head,  \  ason,  3  9. 

* 

(i)  Vide  Gardner  ▼  Humphrey,  10  John).  Rep.  $8. 


Ch.  11.]  in  an  Action  of  Replevin* 

plane  nfcrned  in  the  declaration  will  maintain  the  issue 
wherever  they  may  have  been  originally  taken. 

An  avowry(a)  admits  the  plaintiff's  property  and  the  ta-     Avowry,. 
•kin;;  of  the  distress,  but  justifies  the  taking,  and  sets  forth, 
the  cause  of  the  distress  in  order  to  have  a  return*     So 
thcU,  in  effect,  both  parties  are  actors ;  the  plaintiff,  to 
have  damages  for  the  taking  and  detainipg. of  his  goods;  *^ 

the  defendant  the  avowant,  to  hav%  a  return  of  the  ^oods 
and  damages.  Avowries  are  for  rents,  services,  heriota, 
Sic*  or  for  taking  cattle  damage-Jjeataat. 

If  the  plaintiff,  in  bar  to  an  avowry  for  taking  his  cattle  Fie*  in  be 
damage-feasant,  plead  a  right  of  common  over  the  place,  Jlf  °* C0BI" 
the  right  of  common  must  be  proved  substantially  as  aver- 
red.  The  proof  must  at  least  be  commensurate  with  the 
claim.  Thus,  where  the  issue  is  on  the  levancy  aud  cou- 
chancy  of  the  cattle,  it  would  not  be  sufficient  to  prove, 
that  only  a  part  of  the  cattle  were  levant  and  coucham.(l) 
Or,  if  the  plaintiff  prescribe  generally  for  common  for 
Commonable  cattle,  evidence  of  a  right  of  common  only 
fer  some  particular  species  of  commonable  cattle  will  not 
maintain  the  issue.j(2) 

But  though  the  plaintiff  will  be  obliged  to  prove  as 
much  as  he  claims,  he  will  not  be  precluded  from  recover- 
ing  by  proving  a  more  ample  right.  Thus,  evidence  of  a 
right  of  common  for  cows,  as  well  as  for  sheep,  will  sup- 

(1)  Sfoper  v  Allen,  2  Roll.  Ab.  T.  59.  And  see  Rotherham  r 

706.  tit.   Trial,  vc   41.)      Bull,  (ireen,  Cro.   EL  593.     Bull.  N. 

N.  P.  299.  P.  60.  1  Campb.  ST.  P.  C.  309, 

(2    Pringv  Henley,  Dull.  N.  315. 


(a)  A*  to  the  avowry  and  pleadings  in  replevin,  see  Gardner  v 
Humphrey,  10  John*.  Rep.  53.  (tain  v  .lark,  10  Johns.  Rep  4  4. 
ffhuter  v  Page,  it  Johns.  Rep.  196.  Mills  >  Martin,  >9  Johns.  Rep. 
7.  As  to  joint  or  several  avowry.  Decker  v  Livingston  and  others* 
15  Johns.  Rep.  479.    1  Chitty  on  Plead.  543.  544. 
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port  a  plea  prescribing  for  common  only  for  Bheep.(l) 
When  a  party  prescribes  absolutely,  and  proves  a  prescrip- 
tive right  subject  to  a  condition  or  limitation,  the  sufficien- 
cy of  the  proof,  to  maintain  the  issue,  seems  to  depend 
upon  this,  whether  the  condition  or  limitation  is  part  of 
one  entire  prescription,  or  whether  it  is  not  another  dis- 
tinct prescriptive  right,  and  the  subject  of  another  action, 
rather  than  a  part  of  the  prescription  alleged.(2)  In  the 
case  of  Brook  v.  Willet,(3)  where  a  prescriptive  right  of 
common  appurtenant  was  claimed  for  a  certain  number  of 
sheep  every  year  and  at  all  times  of  the  year,  and  this  gen- 
eral right  was  proved,  but  it  also  appeared  that  the  tenant 
of  an  adjoining  farm  was  entitled  to  haveths  sheep  folded 
129  on  his  lands,  whenever  they  were  fed  on  the  common,  an 
objection  was  taken  on  the  ground  of  a  variance  between 
the  plea  and  the  proof:  but  the  Court  of  Comijion  Pleas 
on  consideration  held,  that  the*words  "  at  all  times"  must 
be  understood  according  to  the  subject-matter  and  the  gen- 
eral course  of  feeding  sheep,  which  seldom,  if  ever,  re- 
mained during  the  night  on  the  common,  but  were  folded ; 
these  words  must  therefore  be  understood  as  meaning  at  all 
usual  times;  and  the  folding  of  the  sheep  at  night  was  not 
part  of  one  entire  prescription  for  common  of  pasture,  but 
rather  a  consideration  subsequent  to  the  enjoyment  of  the 
right,  and  not  necessary  to  be  stated* 

Witaesj.  Whereas  right  of  common  is  claimed  by  custom,  one 

who  claims  under  the  6ame  custom  is  not  a  competent  wit- 
ness in  support  of  the  claim,  as  he  might  afterwards  use 
the  record  in  his  own  cause,  to  establish  a  similar  custom- 
ary right  for  himself,(4)     But  when  the  issue  does  not  af- 

*o(,X>  VHP0* J  £ont*  ^  EU       (4)  *  T  R-  302-    3  T  «•  ». 

V\  ^fl  °f  Tewke*bury  ▼  Ball.  N.  P.  283.  Hockley  v  Lamb 
BT^nSirTtlJntU2;»       «     1  Ld.  Raym   731.    And  see  An* 

(2)  See  Gray's  case,  5  Rep.  78.    comb       •  hore,    1  Taunt.    26l.t 

«rt?  Vn  ^nxTWi'  £ro-  m'  8tated  *  ***•  •*  *»•  WL  i.  p. 
546.  563.     Bull.  N.  P.  59.  55: 

(3)  2  H.  01.  224. 
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feet  any  customary  right,  and  is  merely  on  a  right  of  com*, 
mon  claimed  by  prescription,  as  belonging  to  the  estate  of 
A.  one  who  claims  a  prescriptive  right  of  common  as  ap- 
purtenant to  his  own  estate,  may  be  a  witness  ;  for  though 
A.  may  have  such  a  right  of  common,  it  does  not  follow 
that  B.  has,  nor  would  the  verdict  in  the  action  of  A.  be 
evidence  in  B's.  actional )  The  admissibility  of  the  dec- 
larations  of  deceased  persons,  on  the  subject  of  customary 
rights,  has  been  before  considered  ;(2)  and  nothing  mate- 
rial occurs  in  this  place  worthy  of  remark. 

The  most  usual  pleas,  in  bar  to  an  avowry  for  arrears  of  Non  dimisit 
rent,  are  that  the  avowant  did  not  demise,  or  that  the  plain-  Non  tenmt- 
tiff  did  not  hold,  in  manner  and  form  as  the  avowry  al- 
leges. Under  these  pleas,  the  plaintiff  will  not  be  allowed  129 
to  prove  that  the  landlord,  under  whom  he  gained  posses*  ' 
•ion,  bad  no  right  or  title  to  demise  the  premises ;  for  he 
could  not  plead  it  in  bar  to  the  avowry,  the  plea  of  nihil 
habuit  in  tenementis  having  been  taken  away  by  the  statute 
11  G.  2.  c.  19.  §  22.,  which  permits  the  landlord  to  avow 
generally  without  setting  forth  the  demise  or  his  title  ;(3) 
and  as  he  cannot  plead  such  matter,  so  he  cannot  give  it 
in  evidence  under  the  plea  of  non  dimisit  or  non  tenuit. 
The  tenant  cannot  even  controvert  his  landlord's  title  to 
let  the  premises,  although  the  landlord  may  have  obtained 
possession  by  fraud. (4)  It  seems  also,  that  he  cannot  con- 
trovert the  tenure,  as  long  as  he  continues  in  possession 
of  the  premises  under  the  avowant,  who  first  let  him  into 
the  possession.(5)  If  indeed  the  plaintiff  was  not  in  the 
first  instance  let  into  possession  by  the  defendant,  although 
he  has  since  paid  rent  to  him,  he  will  be  at  liberty  to  prove 
uader  the  plea  of  non  tenyit,  (in  answer  to  the  prima  facie 

(1)  1  T.  R.  302.      Bull.  N.  P.     208. 

383.      Harvey  v  Collisson,   MS.  (4)  Parry  t  House,   Holt,  N. 

case  cited  2  ^elw.  N.  P.  1074.  P.  C.  489. 

(2)  Treat,    on    Ev.    vol.  i.  p.  (5    See  the  judgment  of  Gibbs, 
2S5.  C.J.  in  Rogers  t  Pitcher,  6  Taunt. 

(3)  Jtaffivan  v  StradUns,  2  Wils.     209. 
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ease  on  the  other  side  from  the  payment  of  rent,)  that  the 
defendant  was  not  entitled  to  such  irent.  This  appears 
from  the  case  of  Rogers  v.  Pitcher ;( 1)  there  the  plaintiff 
first  held  an  estate  as  tenant  to  A*  B,  and  afterwards  pai4 
rent  <o  the  defendant,  who  had  sued  out  a  writ  of  etigit 
against  A.  R  and  had  a  moiety  of  the  estate  delivered  to 
him,  but  A.  B.,  previously  to  the  defendant's  judgment  and 
tile  swing  out  of  the  elegit,  had  conveyed  the  premises  to 
C.  D»  in  satisfaction  of  a  debt,  so  that  C.  D.  was  clearly 
entitled  after  the. conveyance  to  distrain  on  the  plaintiff  for 
rent ;  the  Court  of  Common  Pleas  determined,  that  the 
payment  of  rent  to  the  avowant,  though  it  raised  a  pre- 
sumption of  title,  yet  having  been  made  in  ignorance  of 
the  conveyance  to  C.  D.  could  not  make  die  plaintiff  ir- 
retrievably tenant  to  the  avowant,  and  (hat  the  presump- 
tion of  title  had  been  sufficiently  rebutted* 

In  support  of  an  issoe  upon  the  plea  of  non  tenuit  mod* 
130  it  forma,  it  will  not  be  necessary  to  prove  the  plaintiff's, 
holding  for  the  precise  time  mentioned  in  the  avowry. 
Thus  in  the  case  of  Forty  *•  Imber,(2)  where  the  defend- 
ant made  cognizance  for  rent  for  two  years  and  a  quarter,, 
and  alleged  that  the  plaintiff  held  and  enjoyed  the  premises 
for  a  long  time,  viz;  for  two  years  and  a  quarter  ending  at 
Christmas,  1803,  to  which  the  plaintiff  pleaded,  that  he 
did  not  hold  and  enjoy  the  premises  in  manner  and  form, 
&c.  the  court  of  King's  Bench  held  that  proof  of  a  holding 
for  only  two  years  ending  at  that  Christmas  entitled  the 
plaintiff  to  a  verdict  on  this  issue.  "  There  has  been  no 
case  since  the  statute,  said  Lord  Ellenborough,  (meaning 
the  st.  11  G.  2.  c.  19.)  where,  if  it  turned  out  that  lest 
rent  was  due  than  the  defendant  had  avowed  for,  he  has 
not  been  holden  to  be  entitled  to  recover  for  so  much  as 
was  due." 

Kb  rent  in  ar-     Where  the  plaintiff  pleads  generally  that  no  rent  is  in 
rear. 

(1)  6  Taant  209.  (2)  6  East,  434. 
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arrear,  be  cannot  under  tikis  issue  prove  a  payment  of  the 
rent,  under  a  threat  of  distress,  to  one  who  had  a  superior 
title ;  but  he  ought  to  plead  the  matter  specially,  as  was 
done  in  the  case  of  Taylor  v.  Zamira.(l)  If  the  point  in 
issue  is,  whether  a  certain  sum  (the  rent  specified  in  the 
avowry,)  or  any  part  of  it,  is  in  arrear,  proof  of  a  smaller 
sum  being  in  arrear  will  be  sufficient  to  entitle  the  avow- 
ant to  a  verdict,(2)  and  the  rule  is  the  same,  where  the 
issue  is  merely  as  to  a  specific  sum  being  in  arrear,  for  the 
substance  of  the  issue  is  to  ascertain,  whether  rent  to  any 
amount  is  in  arrear.  (3) 

•  •  * 

If  the  plaintiff  traverse  the  averment,  in  the  cognizance,      Traverse  ef 
of  the  defendant  being  the  bailiff  of  J.  S.  the  authority  bein*  baUiff- 
must  be  shown  :  and  for  this  purpose,  it  will  not  he  indis- 
pensably necessary  to  prove  an  appointment  previous  to 
the  distress,  but  proof  that  J.  S.  assented  to  the  distress, 
which  bad  been  taken  for  him,  though  it  was  taken  with- 
out his  knowledge,  will  be  sufficient ;  for  the  subsequent  131 
agreement  by  J.  S.  to  the  distress  amounts  to  an  authority, 
as  much  as  if  he  had  previously  directed  the  defendant  io 
distrain.(4) 

If  a  tender  of  amends  is  pleaded,  it  must  be  pleaded  as  Tender  of 
having  been  made  to  the  person,  for  whose  benefit  the  dis*  amendJ- 
tress  was  taken,  and  not  to  the  bailiff;  and  the  proof  must 
agree  with  that  averment,  A  tender  to  (he  bailiff,  when 
the  principal  is  present,  will  not  malntaiu  tlu*  plea,  the  de- 
rivative power  of  the  bailiff  b^ing  then  determined;  and 
the  tender  should  be  made  to  that ,  person,  to  whom  the 
amends  belortg,  and  who  was  ready  to  1-eceive  them.  Yet 
if  the  distress  was  taken  by  the  bailiff  in  the  absence  of  the 
lord,  and  if  the  bailiff  is  proved  to  be  his  usual  receiver,  in 

(1)  6  Taunt.  524.  Pull.|348. 

(2)  Harrison  v  'larnby,  5  T.  R.  (4)  Trevilian  y  Pine,   11  Modi 
248.    See  2  Barn.  &  Aid.     49.  112.    Godb.  1Q9.     Vin.  Ab.  tit. 

(3)  Cobb  t  Brywi,  S  Bos.  &  BaiHff.  D.  pi.  7\ 
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this  case  a  tender  of  amends  to  the  bailiff  seems  to  be 
equivalent  to  a  tender  to  the  lord  himself.(l) 

Value  of  dis-      In  the  case  of  an  avowry  or  a  cognizance  for  rent  in  ar- 
tfefl*#  rear,  the  defendant  ought  to  be  furnished  with  evidence 

not  only  of  the  amount  of  arrears,  but  also  of  the  value  of 
the  goods  or  cattle  distrained,  in  order  to  guide  the  judg- 
ment of  the  jury  ;  the  statute  of  the  17  C.  2.  c.  7.  having 
enacted,  that  if  the  plaintiff  shall  be  nonsuit  after  recogni- 
zance or  avowry  and  issue  joined,  or  if  the  verdict  shall 
be  given  against  the  plaintiff,  then  the  jurors,  impannelled 
to  inquire  of  such  issue,  shall  at  the  prayer  of  the  defend- 
ant inquire  concerning  the  sum  of  the  arrears,  and  the  va- 
lue of  the  goods  or  cattle  distrained,  and  thereupon  the 
avowant,  or  he  that  makes  cognizance,  shall  hatfe  judg- 
ment for  such  arrears,  or  so  much  as  the  goods  or  cattle 
distrained  amount  to..  If  the  jurors  give  a  defective  ver- 
dict, as  if  they  find  the  value  of  the  distress,  but  omit  t» 
find  the  sum  of  the  arrears,  the  omission  cannot  be  sup- 
plied by  a  writ  of  inquiry.(2) 


CHAP,  XIL 

132  Of  Evidence  in  an  Actum  of  Trespass 

THE  action  of  trespass  is  brought  to  recover  damages 
for  an  injury  done  either  to  the  property,  or  to  the  person, 
of  an  individual.  In  treating  of  this  subject,  we  shall  con- 
sider, first,  the  action  for  a  trespass  to  real  or  personal  pro- 
perty ;  secondly,  that  for  a  trespass  to  the  person  ;  thirdly, 
the  action  for  a  criminal  conversation  with  the  plaintiffi 
wife ;  and,  fourthly,  the  action  for  debauching  the  plain- 
tiffs daughter. 

(1)  Gilb.  on  Replevin,  89.  Selw.  N.  P.  1083. 

(2)  8ee  cases  collected  in  1 


Sec.  1.]    Of  Evidence  in  an  Action  for.  Trespass,  &c. 


Sect.  I. 

Of  Evidence   in   an   Action  for  a    Trespass  to  Real   or 

Personal  Property. 

THE  action  for  breaking  and  entering  the  plaintiff's 
close  is  founded  upon  possession ;  and  though  title  may, 
and  often  does,  come  into  question,  jet  there  is  nothing  in  * 

file  form  of  the  action  to  make  it  necessary;  and  posses- 
sion alone,  without  a  legal  title,  is  sufficient  to  maintain 
the  action  against  a  wrong-doer.(a) 

The  plaintiff,  in  this  action,  will  have  to  prove  himself  Proof  of  actual 
in  the  possession  of  the  premises,  at  the  time  when  the  in-  trespass  outre 
jury  was  committed.     The  action  cannot  be  maintained,  clausum /regit. 
Unless  the  plaintiff  have  actual  possession,^)  although  he 
may  have  the  freehold  in  law.    An  heir  at  law  cannot, 
before  entry,  bring  trespass(c)  against  an  abater  ;(1)  neither 

(1)  2  R«U.  Ab.  553. 1.  45.    Com.  Dig.  tit.  Trespass,  (B.  3.) 


(a)  Possession  is  prima  facie  evidence  of  title.    Howard  v  Easton, 
7  Johns.  Rep.  205.    Wood  v  Hyatt,  4  Johns.  Rep.  313. 

(b)  Ace.  8tuyvesant  v  Tompkins  and  Dunham,  9  Johns.  Rep.  61. 
S.  C.  11  Johns.  Rep.  569.  Wickham  v  Freeman,  12  Johns.  Rep.  183. 
7  Johns.  Rep.  277.  Ogden  v  Gibbons,  Southard's  Rep.  534.  Addle- 
man  v  Way,  4  Yeates*  Rep.  218.  schenck  v  Mundore,  2  Browne's 
Rep.  106.  But  it  has  been  held  that  trespass  lies  by  the  owner  of  land 
in  the  possession  of  the  tenant  at  will,  where  the  injury  affects  the 
permanent  value  of  the  property,  as  the  cutting  down  of  trees,  des- 
truction of  building?,  &c.  Starr  and  another  v  Jackson,  11  Mass. 
Rep.  519.  And  it  will  lie  against  a  tenant  at  will  for  voluntary  waste, 
as  in  the  cutting1  of  timber  ;  for  the  injury  amounts  to  a  determina- 
tion of  the  will,  and  of  his  possession.  Philips' v  Covert,  7  Johns. 
Rep.  1.  '  Com.  Dig.  Estates  II.  5.  Trespass  8.  2.  rtac.  Abr.  Tres- 
pass G,  2.  But  a  lessor  cannot  maintain  this  action  against  a  sub-ten- 
ant at  will  of  his  lessee.    Tobey  v  •'  ebster,  3  Johns.  Rep,  4o8. 

(t)  The  same  law  as  to  devisee.    Wells  v  Prince,  4  Mass.  Rep.  64. 
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can  a  bargainee  before  entry,  though  the  possession  it 
transferred  to  him  by  the  statute  of  uses.(l)  Upon  the 
133  same  principle,  a  lessee, (2)  or  an  assignee  of  a  lessee,(3) 
cannot  maintain  this  action  before  making  an  entry  upon 
the  demised  premises  ;  though  for  other  purposes,  such  as 
assigning  or  underletting,  &c«  they  may  be  considered  as 
being  in  possession.  A  parson  after  induction  may  main- 
tain this  action  for  the  glebe  land,  though  he  has  not  actu- 
ally entered  upon  that  part ;  the  act  of  induction  putting 
him  into  possession  of  a  part  for  the  whole. (4)(a) 

Persons  continuing  in  possession  of  an  estate  after  the 
determination  of  their  interest,  are  in  certain  cases  de- 
clared by  the  law  to  be  trespassers,  and  in  such  cases  the 
plaintiff  may  maintain  the  action  of  trespass,  though  he  has 
hot  had  possession. (b)  Thus  the  statute  6  Ann.  c.  18.  s. 
3.  provides,  that  every  person,  who,  as  guardian  or  trus- 
tee for  an  infant,  and  every  husband  seised  in  right  of  his 
wife  only,  and  every  other  person  having  any  estate  deter- 
minable apon  life  who  after  the  determination  of  that  estate 
or  interest,  without  the  express  consent  of  the  person  im- 

(1)  Ventr.  361.  Com.  Dig.  tit.  (3)  By  f  5olt  C.  J.  Cook  v  Har- 

Trespass  (B.  3.)  ris,  1  Lord  Ray  re.  367. 

(3)  Perkins,  603.  p.  261.  Bac.  (4)  Bulwer  v  hulwer,  2  Bam. 

Ab.  tit.  Lease  (M.)  &  Aid.  470.' 


(a)  As  to  proof  of  the  trespass.  Where  the  defendant  justified  tin- 
der a  right  of  freehold,  it  was  held  that  a  person  who  had  conveyed 
she  premises  in  question  to  the  plaintiff,  with  covenants  of  warranty, 
was  a  competent  witness  to  prove  the  trespass,  his  interest  extend- 
ing not  to  the  possession,  but  merely  to  the  title.  Van  Nuys  v  Ter- 
huiie,  3  Johns.  Cas.  82. 

(o)  A  person  having  the  right  of  possession,  may  enter  upon  and 
tum  out  one  who  has  merely  a  naked  possession,  and  will  not  be  lia- 
ble to  an  action  of  trespass  ;  as  where  a  tenant  holds  on  the  term,  ami 
the  landlord  enters  by  force  and  turns  him  out,  he  cannot  maintain 
trespass  against  the  landlord.  Hyatt  ▼  Wood*  4  Johns.  Rep*  ISO* 
lite  v  I?e»,  13  Johns.  Rep.  235. 
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mediately  entitled  upon  the  determination,  holds  over  and 
continues  in  possession  of  any  lands  or  tenements,  shall  be 
adjudged  to  be  trespassers  ;  and  every  person,  so  imme- 
diately entitled,  or  his  executors  or  administrators,  may 
recover  in  damages,  against  the  f  person  holding  over,  the 
full  value  of  the  profits  received  during  the  wrongful  pos- 
session. 

There  is  a  distinction,  with  respect  to  the  necessity  of  proof  of  «fiu/ 
actual    possession,   between    the    action  of  trespass  for  <*■  constructive 
breaking  and  entering  upon  lands  or  tenements,  and  the  freVpasVtor111 
action  for  taking  and  carrying  away  goods.     In  the  lat-  taking  goods. 
ter  case,  proof  of  actual  possession  will  not  be  absolutely 
necessary  ;  if  the  plaintiff  has  the  exclusive  right  of  pos- 
session, that  gives,  him  a  constructive  possession,  which 
will  be  sufficient  to  maintain  this  action ;  but  he  must  have 
the  one  or  the  other,(a)  either  the  actual  possession(6)  at 

■   I     »  II  '  ■        II         I  1  I  I       ■       ,    ■!     I  > )    II  I  I  |l  I        — — . — 

(a)  Ace.  Tan  Brunt  and  another  v  Schenck,  11  Johns.  Sep.  377, 

(b)  Mere  possession  is  sufficient  as  against  a  wrongdoer.  15  Johns. 
Bep.284.  HoytvGelston  and  Schenck,  13  Johns.  Rep.  141.  361. 
Thus  a  bailee^  factor,  consignee,  carrier,  sheriff,  &c.  may  maintain 
the  action.  Colwill  v  Reaves,  2  Campb.  575.  Harrison  v  M'Intosh, 
1  Johns.  Rep.  385.  Barker  and  kTnapp  v  Miller,  6  Johns.  Rep.  195. 
1  Chitty  on  Plead.  168.  So,  the  title  of  a  deputy  sheriff  to  personal 
property  seized  on  execution  is  sufficient  to  maintain  trespass  against 
a  stranger  for  a  tortious  disturbance  in  his  possession  of  it :  nor  is  his 
right  of  action  taken  away  by  his  failure  to  seU  the  property  on  exe- 
cution, at  the  time  he  had  advertised.  Gibbs  t  Chase,  10  Mass.  Rep. 
125.  The  finder  of  an  article  may  maintain  trespass  against  any  per- 
son but  the  real  owner ;  and  a ,  person  having  an  illegal  possession, 
may  support  this  action  against  any  person  other  than  the  true  owner. 
13  Johns.  Rep.  151.  284.  1  Chitty  on  Plead.  168.  The  observations 
in  eh.  10  ante,  as  to  the  property  or  possession  requisite  to  support 
trover,  are  in  general  applicable  to  the  action  of  trespass  de  bonis 
asp&rtath  ;  thongh  it  most  he  remembered  that  in  this  action,  the  de- 
fendant cannot,  as  in  trover,  set  up  an  outstanding  tide  m  ajthird  per* 
son,  without  shewing  some  authority  or  tight  derived  from  the  owner 
to  justify  the  taking.  Vide  ante,  p.  121,  in  notis.  Cook  v  Howard, 
13  Johns,  lep.  276. 
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the  time  when  the  act  was  done,  or  the  constructive  pos- 
134  session  in  respect  to  the  right  actually  vested  in  him.(l) 
Many  instances  *of  the  latter  kind  might  be  cited  ;  as, 
where  an  estray,  or  wreck,  has  been  taken  by  a  stranger, 
before  seizure  by  the  lopd  of  the  manor  ;(2)  or  where 
goods  have  been  taken  after  the  owner's  death,  and  before 
they  came  into  the  hands  of  the  executor.(3)(a) 

Trespass  by      Proof  that  the  defendant  procured  or  commanded  the 

other.  trespass,  will  be  sufficient  to  support  the  action  against 

him,  though  he  was  not  present  at  the  time(4);  or  that 

he  afterwards  as3ented(6)  to  a  trespass,  which  had  been 

(1)  Smith  v  Miles,  1  T.  R. 480.    tit  Trespass  (R.  4.) 

(2)  Rtz.  N.  B.  91.  1  T.  R.  480.        (4)  2  Roll.  Ab.  555. 1. 10.  Com. 

(3)  2  Bulstr.  268.    Com.  Dig.    Dig.  tit.  Trespass  (C.  1.) 


(a)  Hence  it  appears  that  the  party  who  has  the  absolute  or  gene- 
ral property  may  support  this  action,  although  he  has  never  had  the 
actual  possession,  or  although  he  has  parted  with  his  possession  to  a 
carrier,  servant,  &c.  giving  hhn  only  a  bare  authority  to  carry  or 
keep,  &c.  not  coupled  with  an  interest  in  the  thing,  it  being  a  rule 
of  law  that  the  general  property  of  personal  chattels  prima  fade  draws 
to  it  the  possession.  1  Chitty  on  Plead.  167.  Putnam  v  \\  yley,  8 
Johns.  Rep.  435.  Williams  v  Lewis,  3  Day's  Rep.  498.  Thorpe  r 
Burling  and  others,  11  Johns.  Rep.  285.  East's  P.  C.  564,  565.  Bird 
and  others  v  Clark,  3  Day's  Rep.  272.  But  if  the  general  owner 
part  with  his  possession,  and  the  bailee  at  the  time  when  the  injury 
was  committed  have  a  right  exclusively  to  use  the  thing,  the  infer- 
ence of  possession  is  rebutted,  and  the  right  of  possession  being  in 
reversion,  the  general  owner  cannot  support  trespass,  but  only  an  ac- 
tion on  the  case,  for  an  injury  done  by  a  stranger  while  the  bailee's 
right  continued.  1  Chitty  on  Plead.  167.  Putnam  v  W  yley,  8  Johns. 
Rep.  432.    Van  Brunt  v  Schenck,  11  Johns.  Rep.  385. 

(6)  Vide  Adams  v  Freeman,  9  Johns.  Rep.  117.  Where  the  de-» 
fendant's  servant  wantonly,  and  not  in  order  to  execute  his  master's 
orders,  does  an  injury  to  another's  property,  his  master  is  not  lia- 
ble ;  but  if  in  the  course  of  his  employment  the  injury,  is  done, 
though  injudiciously,  his  master  is  liable.  Croft  v  Alison,  4  •  am.  fr 
Aid.  590.  That  a  person  may  be  liable  for  all  the  injury  committed^ 
by  the  joint  trespass  of  himselF  and  ethers,  set  Goille  ▼  Swan;  t$ 
Johns,  Rep.  381. 
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committed  for  his  use  or  benefit,  though  not  privy  at  the 
time  when  the  act  was  done;(l)  or  that  he  was  present, 
aiding  and  abetting  the  person  who  committed  the  tres- 
pass, though  he  did  nothing.  And  as  in  trespass  for  break- 
ing a  close  and  depasturing  cattle,  the  plaintiff  may  prove 
that  the  defendant's  servant  drove  tfre  cattle  into  the  close; 
so  the  defendant  may  shew,  that  it  was  done  against  his 
order  or  consent,(2)  The  servant  is  not  a  competent 
witness  for  this  purpose ;  for  the  defendant,  in  case  the 
plaintiff  should  recover  against  him,  may  afterwards  bring 
an  action  against  his  servant,  and  use  the  verdict  in  evi- 
dence against  him  as  a  measure  of  the  damages,  which  he 
has  sustained  in  consequence  of  his  wrongful  act.(3) 

"  Many  things,"  says  Mr.  Justice  Buller,  "  may  be  laid  Special  dam*, 
in  aggravation  of  damages,  for  which  alone  trespass  would  *e8' ' 
aot  lie;"(4)  and  in  considering  what  may  be  specially  laid 
and  proved  in  aggravation,  he  makes  a  distinction  between 
eases,  where  the  special  damage  may  be  made  the  subject 
of  a  distinct  action,  and  where  it  cannot;  be  says,  "  the 
plaintiff  (that  is,  as  appears  from  the  context,  the  plaintiff 
in  an  action  for  entering  his  house,)  cannot  recover  dama- 
ges for  losing  the  service  of  his  child  or  servant,  because 
he  may  have  a  proper  action  for  that  purpose ;  nor  can 
that  be  given  in  evidence."(5)  However,  this  distinction  is  135 

not  supported  by  the  modern  practice.  The  rule  now 
generally  adopted  seems  to  be,  that  if  the  special  damages, 
laid  in  the  declaration,  arise  out  of  the  trespass  committed 
in  entering  the  house,  and  the  acts  done  by  the  defendant, 
to  cause  such  special  damages,  constitute  a  part  of  one  en- 
tire transaction,  of  which  the  trespass  in  the  house  was 
the  commencement,  the  plaintiff  will  be  allowed  to  prove 
them,  notwithstanding  that  they  might  have  been  a  suffi- 

(1)  4  Inst.  SIT  J    Com.  Dig.  lb.  Mod.  127.  S.  C.  Newman  v  Smith, 

(3)  2  HoU.  Ab.  682.  tit.  Eri-  Rep.  temp.  Holt  699.    2  8alk. 

dence,  (£.)  4.  642.  8.  C. 

(3)  Treat,  on  Ev.  vol.  i.  p.  54.        (5)  Bull.  N.  P.  89.     And  see 

(4)  Bull.  N.  P.  89.    Russell  v  Osborne's  case,  10  Rep.  130.  b. 
OOrn,  Rep.  temp.  Holt,  699.    6 
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cieot  ground  for  a  separate  action.  For  instance,  in  an 
action  of  trespass  for  breaking  and  entering  the  plaintiff's 
house,  and  there  beating  the  plaintiff's  servant,  or  debauch- 
ing his  daughter,  the  loss  of  service  or  the  seduction  may 
be  proved  ia  aggravation  of  damages  j  for  the  assault  upon 
the  servant,  and  the  seduction,  are  part  of  the  same  illegal 
transaction,  and  completed  during  the  continuance  of  (he 
original  trespass.  In  the  late  case  of  Bracegirdle  r.  Or- 
ford,(l)  (where  the  declaration  was  for  breaking  and  en- 
tering the  plaintiff's  house,  and  without  any  probable 
cause,  and  under  a  false  charge  and  assertion,  that  the 
plaintiff  had  stolen  property  of  the  defendant,  searching 
and  ransacking,  &c.  by  reason  of  which  the  plaintiff  was 
not  only  interrupted  in  the  quiet  enjoyment  of  his  house, 
but  his  credit  and  character  were  injured,  4c.)  the  Court 
held,  that  the  trespass  was  the  substantive  allegation,  and 
that  the  rest  was  laid  as  a  matter  of  aggravation  only ;  and 
though  the  false  charge  is  not  to  be  left  to  the  yaag.  at  a 
distinct  and  substantial  ground  of  damages,  yet  all  the  cir- 
cumstances attending  the  trespass  may  be  properly  proved, 
and  the  jury  will  take  the  whole  together  into  their  conr 
sideration,  in  estimating  the  damages.  "  it  is  always  the 
practice,"  said  Mr.  Justice  Le  Blanc,  "  to  give  in  evi- 
dence the  circumstances,  which  accompany  and  give  a. 
character  to  the  trespass. "(d) 

Averment,  of      The  declaration  concludes  by  charging  generally,  that 

"  <rt&«*\  the  defendant  did  other  wrongs  to  the  plaintiff  to  his  great 

wrong*,'  kc.  tr  r  a 

(1)  2  Maule  &  Selw.  77.     2  T.  B.  166. 


(o)  Faulkner  v  Alderson,  1  Vug.  Rep.  321.  uc.  et  vide  Dimett  v 
Eakridge,  6Hamford'*Rep.308.  Ogdenv  Gibbons,  2  5otuWd'i  Hep. 
518.  S.  C.  in  error,  ib.  633.  e.  antra,  Where  in  an  action  of  tre*. 
paw  against  several  defendant*,  who  jointly -plead  net  guilty,  a  joint 
trespass  is  proved,  the  plaintiff  cannot  give  in  evidence  in  aggrava- 
tion of  damages,  the  distinct  and  unconnected  acts  of  tone  of  the  de- 
fendant*.   Higby  and  others  v  William*,  16  John*.  Rep-  215. 
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damage.     Under  this  general  averment,  it  has  been  held,  1 36 

that  the  heating  or  debauching  of  a  servant  may  be  given 
in  evidence,  though  not  specially  laid  in  the  declara- 
tion^ 1)  "  You  cannot,"  said  Lord  Holt,  as  the  report  of 
the  case  states,  "  give  several  distinct  trespasses  in  evi- 
dence under  the  averment  of  alia  enormia  by  way  of  ag- 
gravation, but  you  may  give  a  trespass  in  evidence,  when 
it  is  a  continuation  or  consequence  of  the  trespass  declared 
on."  Mr.  Justice  Buller  seems  to  have  been  of  the  same 
opinion  ;(?)  he  says,  "  if  the  principal  matter  will  bear  an 
action,  you  may  give  any  thing  in  evidence  in  aggravation 
of  damages,  though  formerly  it  has  been  holden  other- 
wise." However,  it  seems  to  be  the  most  convenient  and 
safest  rule,  not  to  admit,  under  this  general  averment, 
proof  of  such  facte  as  the  debauching  of  a  daughter,  or  * 
beating  of  a  servant,  which  are  entirely  unconnected  m 
theit  nature,  and  distinct  from  the  substantive  ground  of  the 
action,  (the  trespass  in  entering  the  house,)  though  in  point 
of  time  the  one  tuny  have  immediately  followed  the  other, 
hi  an  action  for  breaking  into  the  plaintiff's  close,  and  do- 
ing some  other  act  to  the  injury  of  the  plaintiff,,  the  jury 
may  consider  not  only  the  pecuniary  damage  sustained  by 
thg  party,  but  also  the  malicious  motives  which  led  to  the 
mj«ry.(3)  • 

The  action  of  trespass  for  breaking  and  entering  a  close  Ptoof  of  locali* 
or  house  is  a  local  action;  and  therefore  the  locality  of  thfc  tyof  piannes. 
premises  ought  to  be  proved,  as  described  in  the  declara* 
tion.(4)  la  trespass  for  breaking  and  entering  a  dwelling- 
house  in  the  parish  of  A.,  if  it  appear  that  the  house  is  in 
the  parish  of  B.,  the  plaintiff  cannot  recover.  And  in  an 
action  of  trespass,  wherS  the  declaration  consists  of  a  single 
count,  for  entering  a  house  in  the  parish  of  A.,  and  taking 

(1)  fey  Holt  C.  J.  Rep.  Temp.    deif.  335.  contra. 

,  Holt,  699.    2  Balk.  6*2.    6  Hod.  <3)  2  Starkie,  N.  P.  318. 

127.  (4)  As  to  cases  of  variances, 

(2)  Bull.  N".  P.  89.  citing  the  see  Treat.  o»  Ev.  vol.  i.  p.  830. 
case  of  Sippara  v  Uimtt,  1   si- 
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the  plaintiffs  goods  there,  this  is  in  its  nature  local,  and 
must  be  proved  as  laid ;  the  taking  of  the  goods  cannot  be 
proved  in  another  parish,  as  it  might,  if  there  were  a  se- 
cond general  count  for  such  a  taking.(l)  If  the  plaintiff* 
137  either  in  the  declaration,  or  in  a  new  assignment,  describe 

the  close,  in  which  the  trespass  is  supposed  to  have  been 
committed,  by  its  name  or  by  its  abuttals,  the  proof  ought 
to  agree  with  the  description,  and  material  variance  will  be 
fatal ;  for  instance,  if  the  description  be  thus,  "  on  the  south 
abutting  on  the  mill  of  A.,"  the  plaintiff  will  have  to  prove 
a  mill  there,  and  that  it  was  in  the  tenure  of  A.,(2)  this  be* 
ing  a  material  part  of  the  description.  But  if  it  should  ap- 
pear that  a  highway  passes  between  the  close  and  the  mill, 
that  would  not  be  material  ;(3)  or  if  the  close  is  described. 
as  abutting  towards  the  east,  but  it  proves  to  be  north  in- 
clining to  the  east,  it  will  be  sufficient. (4)  Extreme  partic- 
ularity and  strictness,  therefore,  are  not  requisite  in  the 
proof  of  abuttals.  If  the  plaintiff  declare  upon  a  trespass 
in  one  acre,  setting  forth  its  abuttals,  and  he  proves  a  tres- 
pass in  any  part  of  that  acre  so  abutted,  the  jury  may  hnd 
the  defendant  guilty  as  to  that  part.(5) 

General  issue  *  The  plea  of  not  guilty  denies  the  fact  of  the  trespass. 
miZTctoLum  Matter  of  justification,  as,  that  the  act  complained  of  was 
fregit.  done  with  the  licence  of  the  plaintiff,  or  under  process  of 

law,  or  under  a  right  of  way(«)  &c,  cannot  be  proved  on 
the  trial  of  the  general  issue.(6)(6)     For  the  same  reason, 

(1)  Smith  v  Milles,  1  T.  R.  479.     501. 

(2)  Nowell  v  Sands,  2 Boil.  Ab.        (5)  Hull.  N.  P.  89.'' 

678.     Hull.  N.  P.  89.  (6)  See  Treat,  on  Ev.  vol.  1. 

(3)  lb.  p.  179.     Bull.  N.  P.  90. 

(4)  lb .  Roberts  v  Karr,  1  Taunt. 


(a)  Vide  Strout  and  another  v  Berry,  7  Mass.  Hep.  385. 

(6)  Where  the  act  of  the  defendant  is  prima  facie  a  trespass,  any 
matter  of  justification  or  excuse,  must  in  general  be  specially  pleaded. 
Dcmick  **  Chapman,  11  Johns.  Rep.  132.  Butterworth  v  Soper,  13 
Johns.  Rep.  443.     G«lston  &  S«JUenwt  Y  Hoyt,  13  Johns.  Rep.  579. 
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tfc^e  {Lefendairf  cannot  be  allowed  to  prove  a  defect  ip  the 
piaratiif  's  fences. (a)  or  a  right  of  common ;  or  that  he  en- 
tered to  take  his  emblements  or  his  cattle,  or  in  aid  of  an 
officer  in  the  execution  of  process,  or  in  fresh  pursuit  of  a 
felon,  or  to  remove  a  nuisance ;  all  these  are  matters  only 
of  justification^  1)  Or  if  the  damage  complained  of  arose 
from  inevitable  accident,  or  from  the  negligence  of  the 
plaintiff,  such  a  defence  ought  to  be  stated  on  the  re- 
Oord.(2) 

Bat  the  defendant,  under  the  general  issue,  may  prove  his  1 38 

title  and  right  of  possession, (6)  for  this  falsifies  the  declara- 
tion, by  shewing  that  he  did  not  break  the  close,  as  the  decla- 
ration charges  ;(3)  he  may  shew,  for  instance,  a  demise  from 
the  owner  of  the  land;(3)  or  that  the  plaintiff's  interest  in  the 
premises,  which  he  had  occupied  under  the  defendant,  had 
expired  at  the  time  of  the  supposed  trespass  ;(3)  or  that  the 
freehold  and  right  of  possession  were  in  a  third  person,  by 
whose  command  he  cntered,(3)(c)     Or  the  defendant  may 
prove  that  he  was  tenant  in  £ommon(<£)  with  the  plaintiflT:(4) 
or  that  a  third  person,  by  whose  command  he  entered,  was 
tenant  in  common  with  the  plaintiff.(5)     On  the  general 
issue,  pleaded  to  a  general  count  in  the  declaration,  which 
charges  the  defendant  with  cutting  down  the  posts  of  the 

(1)  See  Treat,   on  Ev.  vol.  1.    Bull.  N.  P.  90. 

p.  179.  Bull  N.  P.  90.  (4)  Gilb.  Ev.  304. 

(2)  Knapp  v  Salsbuiy,  2  Camp.  (5)  Roue's  case,  3  Leon.  83. 
500.  Gilb.  Ev.  204. 

(3)  Treat  on  Ev,  vol.  1.  p.  179. 


(a)  As  to  defect  of  fences,  see  Colden  v  Eldred,  15  Johns.  Pep. 
220. 

(6)  Vide  Hyatt  v  Wood,  4  Johns.  Kep.  152.    Monumoi  v  Rogers, 
1  Mass.  Rep.  160. 

(c)  Sed  vide  Philpot  v  Holmes,  Peake's  Cas.  67. 

(rf)  One  tenant  in  common  cannot  maintain  trespass  without  the 
•thers.    Austin  and  others  v  Hall,  13  Johns.  Rep.  286. 
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plaintiff  upon  a  certain  close  in  M.,  without  describing  tbe 
close  as  belonging  to  the  plaintiff,  the  defendant  cannot  jus- 
tify cutting  them  down  as  being  upon  his  own  soil.(l)  But 
if  the  count  ha4  described  the  close  as  the  close  of  the 
plaintiff,  there  the  declaration  would  be  falsified  by  proving 
that  the  defendant  entered  upon  his  own  soil,  though  the 
posts  which  he  cut  down  might  have  belonged  to  the 
plaintiff* 

The  defendant  could  not  formerly  have  proved,  under 
the  general  issue,  that  he  entered  to  take  a  distress,  for  a 
rent  charge.  But  this  evidence  is  now  admissible,  by  the 
stat.  11  G.  2.  c.  19.  §  21.,  which  enacts,  that  in  actions  of 
trespass  or  upon  the  case,  brought  against  any  person  enti- 
tled to  rents  or  services  of  any  kind,  or  against  their  bailiff 
or  receiver  or  other  person,  relating  to  any  entry,  by  vir- 
tue of  this  act,  or  otherwise,  upon  the  premises  chargeable 
with  such  rents  or  services,  or  relating  to  any  distress  or 
seizure,  sale,  or  disposal  of  any  goods  or  chattels  there- 
upon, the  defendant  may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence.  This  section  does  not  ex- 
tend to  the  case  of  the  landlord  seizing  the  goods  of  his 
tenant,  which  have  been  fraudulently  removed  off  the 
premises  to  prevent  a  distress  for  rent  in  arrear ;  in  such  a 
case,  therefore,  he  ought  to  plead  specially,  justifying  the 
seizure  by  virtue  of  the  first  section  of  the  same  act.(2) 

General  issue      As  in  an  action  of  trespass  for  entering  upon  the  land 
teW8#^.°r  °^  *e  pJa'ntiffi  so  a  fortiori  in  trespass  for  taking  the  plain- 

tiiPs  goods,  the  defendant  may,  under  the  general  issue, 
prove  his  title  to  the  property. (3)(o)*  In  the  case  of  Bad- 

(1)  Welch  v  Nash,  8  East,  394.     N.  P.  C.  257.     Furneaux  v  Foth* 
404.     Argent  v  Dun-ant,  8T.  8.     erby,  4  Oampb.  136. 

403.  (  ,)  See  Treat,  on  Bv.  vol.  i.  p. 

(2)  Vauyhan  v  Da  is,  1  Esp.     180. 
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(a)  Property  in  the  defendant  or  in  a  stranger  cannot  be  pleaded, 
and  U  only  to  be  given  in  evidence  under  the  general  ismie.    1  Chitty 
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kin  v.  Powell  and  Chancellor^  1)  where  one  of  the  de- 
fendants bad  detained  the  plaintiff's  horses  under  pretence 
of  their  being  an  estray,  and  delivered  them  into  the  cus- 
tody of  the  other  defendant,  who  was  the  pound-keeper, 
one  of  the  questions  was,  whether  such  evidence  could  be 
admitted  on  the  part  of  the  defendant  under  the  general 
issue ;  it  was  objected,  that  if  the  defendant  had  intended 
to  avail  himself  of  his  special  authority  as  a  pound-keeper, 
he  should  have  pleaded  it  by  way  of  justification,  as  a 
goaler  must  do,  or  any  other  person  acting  under  a  similar 
authority;  but  the  Court  held  that  the  evidence  had  been 
properly  received,  and  afforded  a  good  defence ;  for  here 
the  defendant  was  not  a  trespasser,  and  therefore  was  not 
obliged  to  justify ;  and  Mr.  Justice  Aston  referred  to  a 
case,  which  determines(2)  that  if  an  officer  do  not  inter- 
meddle, but  only  does  what  belongs  to  his  office,  he  shall 
toot  be  liable  to  any  precedent  tortious  acts  of  which  he 
could  know  nothing.  "  A  gaoler  must  justify,"  continued 
Mr.  Justice  Aston,  "because  a  prisoner  cannot  be  deliver- 
ed to  him  without  a  warrant,  and  therefore  be  must  state 
the  warrant*  But  a  pound-keeper  has  nothing  to  do 
with  the  taking;  he  has  only  to  put  the  cattle  into  the 
pound ;  the  instant  they  are  in  the  pound,  they  are  in  the  M0 

custody  of  the  la  w ;  and  if  the  pound  is  broken,  the  action 
is  not  to  be  brought  by  him  but  by  the  penon  who  distrain- 
ed them."(a) 

(1)  Cowp.  476.  (2)  2  Jones,  214. 


•n  Plead.  497.  Property  in  a  stranger,  however,  is  not  admissible  aa 
a  defence,  without  shewing  that  the  act  complained  of  was  done  by 
his  authority,  or  under  a  title  derived  from  him.  Ante,  p.  133,  in 
notis. 

(o)  The  defendant  offered  under  the  general  issue  to  prove,  that 
the  goods  hi  question  were  the  property  of  R.  C,  who  had  fraudu- 
lently conveyed  them  to  the  plaintiff,  with  intent  to  defeat  and  de- 
fraud the  defendant  his  creditor  ;  and  that  the  property  liad  been  ta- 
ken by  virtue  of  an  attachment  issued  against  the,  property  of  R.  C. 
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Evidence  un-        If4he  defendant  justify  under  a  grant  of  the  close,  (which 
iion.  term  imparts,  in  the  abstract,  the  interest  in  the  soil,)  and  it 

appear  in  evidence,  that  he  has  only  a  partial*  interest  in 
the  land,  as  the  first  crop  of  the  produce,  the  issue  on  this 
plea  must  be  found  against  him.(l) 

Where  the  declaration  is  for  several  trespasses  on  die 
plaintiff's  land  on  divers  days,  &c.(a)  to  which  the  defendant 
pleads,  that  at  the  said  several  days  he  committed  the  tres- 
passes by  the  leave  and  licence  of  the  plaintiff,  and  the 
plaintiff  replies  that  the  defendant  of  his  own  wrong  and 
without  the  cause  by  him  alleged,&c,  it  will  be  necessary 
for  the  defendant  to  prove  a  licence  coextensive  with  the 

(1)  Stammers  v  Dixon,  7  East,  207. 


in  favour  of  the  defendant.    It  was  held  that  this  defence  ought  to 
be  pleaded.     Demick  v  Chapman,  11  Johns.  Rep.  132.  " 

Who  are  competent  witnesses  in  support  of  the  defence.  In  tres. 
pass  for  taking*  and  impounding  the  hogs  of  the  plaintiff,  the  defend- 
ant proved  that  he  acted  as  tfie  agent  and  servant  of  G.,  on  whose 
land  the  hogs  were  found,  and  offered  G.  as  a  witness,  after  executing 
a  release  to  him,  to  prove  that  the  hogs  were  taken  damage-feasanU 
and  it  was  held  that  he  was  a  competent  witness.  Hasbrouck  v  Lown, 
8  Johns.  Rep.  377.  So,  the  father  of  the  defendant,  and  by  whose 
order  the  trespass  was  committed,  was  held  to-  be  a  competent  wit- 
ness for  the  defendant.  Alderman  v  Tirrell,  8  Johns.  Rep.  418.  In 
trespass  quare  clausum  f regit  against  three  joint  trespassers,  two  were 
taken  and  the  other  returned  not  found,  it  was  held  that  the  one  who 
had  not  been  arrested  was  a  competent  witness  for  the  other  two ;  he 
not  having  a  legal  and  fixed  interest  in  the  cause,  the  objection  goes 
to  his  credit,  and  not  to  his  competency.  Stockham  v  Jones  and 
Kearney,  10  Johns.  Rep.  21. 

(a)  In  trespass  quare  elausum  / regit  alleged  to  have  been  committed 
diversh  diebus  et  vicibus,  if  the  plaintiff  give  evidence  of  one  or  more 
acts  of  trespass  within  the  days  specified,  he  shall  not  be  permitted 
to  prove  an  act  done  at  any  other  time  j  but  if  be  so  elect  he  may 
waive  his  right  to  prove  any  act  within  the  days,  and  may  prove  one 
done  at  any  other  time  allowed  by  the  statute  of  limitations.  Pierce 
v  Pickens,  16  Mass.  Rep.  470.  Jandimon  v  Pierpont,  Anthon's  K. 
P.  4?. 
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trespass  proved  against  him:  and  if  the  licence  were  given 
after  one  of  the  trespasses,  the  plaintiff  must  recover.(I)(a) 
In  this  case,  where  the  defendant  says,  in  effect,  that  he 
had  a  licence  for  all  the  trespasses,  the  plaintiff  could  not 
reply  in  any  other  form ;  a  new  assignment*  would  have 
been  double. 

If  the  defendant  plead  his  soil  and  freehold,  and  the 
plaintiff  in  his  replication  does  not  new  assign  but  trav- 
erses the  plea,  and  at  the  trial  it  appear  that  the  defend- 
ant has  a  single  acre  in  the  vill,  the  issue  is  with  him, 
whatever  quantity  of  land  the  plaintiff  may  have  there. 
So  if  the  plaintiff  in  his  replication  should  plead,  that  the 
close  (named  in  the  declaration  and  plea)  had  been  enclosed 
for  twenty  years  and  more,  and  it  were  to  appear  in  evi- 
dence, on  the  trial  of  an  issue  taken  on  his  allegation,  that 
any  part  of  the  close  (common)  had  been  enclosed  within 
that  time,  the  plaintiff  would  fail. (2)  If  the  defendant 
justify  entering  as  commoner  upon  part  of  the  common, 
and  it  appears  that  the  common  has  been  enclosed  for 
twenty  years,  the  right  of  entry  is  gone*  and  the  defendant 
cannot  support  his  justification.(3)  If  the , defendant  plead 
a  right  of  way,  the  plaintiff  may  traverse  the  right,  and 
give  in  evidence,  that  the  way  has  been  stopped  by  order 
of  two  justices  :  this  order  must  pursue  the  form  prescri- 
bed in  the  act  or  parliament ;  any  material  variance  will 
render  it  invalid. (4) 

Where  the  declaration  contains  two  counts,  one  of  which 
is  for  breaking  and  entering  the  plaintiff's  house  and  ex- 

(1)  Barnes  y  Hunt,  11  East, 451.     160.  cited  by  Lawrence  J.  from 

(2)flawke  v  Bacon,  2Taunt.  150.     M*>. 

(3)  Creach  v  Wilmot,  2  Taunt.        (,4)  Davison  v  Gill,  1  East,  64. 


(a)  If  one  plead  a  licence  in  an  action  of  trespass  quart  elausum 
/regit,  and  issue  is  joined  thereon,  evidence  which  goes  to  prove  a 
lease  win  not  support  such  plea.  Johnson  v  Carter,  16  Mass.  Rep. 
443. 
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pelling  him,  the  other  for  expelling  him  from  the  occupa- 
tion of  his  house,  and  the  defendant  justifies  as  to  the 
breaking  and  entering,  this  justification  covers  the  whole 
declaration,  the  expulsion  being  merely  matter  of  aggrava- 
tion ;  and  if  bn\y  one  act  of  trespass  is  proved,  the  defend- 
ant justifies  it  as  the  trespass  mentioned  in  the  first,  count ; 
if  two  trespasses  should  be  proved,  the  defendant  may  ap- 
ply the  justification  to  whichever  of  the  trespasses  he 
chooses.(l)(a) 

Evidence  un-      The  plaintiff,  by  making  a  new  assignment  of  another 

der  new  as-        ^  different  place  from  that  mentioned  in  the  plea,  waives 
ugnment.  r  r      ' 

and  abandons  the  trespass,  which  the  defendant  has  justi- 
fied. The  defendant,  therefore,  cannot  plead  to  the  new 
assignment,  that  the  place  mentioned  therein  is  the  same 
with  that  in  the  plea;  but  if  in  truth  they  are  the  same, 
the  defendant  should  plead  not  guilty;(2)  and  if  at  the  tri- 
al the  places  appear  from  the  evidence  to  be  the  same,  the 
defendant  will  of  course  be  entitled  to  a  verdict  on  the  is- 
sue upon  the  new  assignment (3) 

142  If  the  declaration  contain  two  counts,  and  the  defendant 

plead  not  guilty  to  both  counts,  and,  as  to  the  trespass  in 
the  first  count  justifies  under  mesne  process,  and  to  this  the 
plaintiff  new  assigns,  here  he  waives  the  arrest  under  the 
writ,  and  has  precluded  himself  from  giving  evidence  of 

(1)  Taylor  v  Cole,    3  T.    R.    Greene  v  Jones,  in  note. 

296,  297.  (3)  Pratt  v  Groome,  15  East, 

(2)  See    1  Saund.    299.    c,     235. 


(«)  As  to  evidence  in  mitigation  of  damages,  see  Hoyt  ▼  Gelston 
and  Schenck,  13  Johns.  Rep.  141.  361.,  where  it  was  held  that  an 
admission  by  the  counsel  of  the  plaintiff,  on  the  trial  of  an  action  of 
trespass,  that  the  property  was  not  taken  maliciously  and  with  intent 
to  oppress  the  plaintiff,  precludes  the  plaintiff  from  claiming  vindic- 
tive damages,  and  therefore  evidence  on  the  part  of  the  defendant  in 
the  nature  of  a  justification  of  the  act,  is  inadmissible  by  way  of  mit- 
igation of  damages. 
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m 

that  at  the  trial.(t)  "  If,"  said  Mr.  Justice  Buller  in  this 
case,  "  there  were  in  fact  two  imprisonments,  and  the 
plaintiff  had  not  new  assigned,  as  he  has  done  here,  he 
might  have  given  evidence  of  both  at  the  trial ;  but  there 
being  only  two  imprisonments  in  fact,  and  one  of  them  be- 
ing abandoned  on  the  record,  the  plaintiff  could  not  have 
recourse  to  the  second  count ;  for  he  cannot  avail  himself 
of  one  and  the  same  act  of  imprisonment  both  on  the  new 
assignment  and  on  the  second  count." 

In  support  of  a  new  assignment,  the  plaintiff  ought  to 
prove  a  trespass,  which  is  not  covered  by  .the  plea.  Thus 
in  trespass  for  breaking  down  and  carrying  away  a  gate,  if 
the  defendant  plead  a  right  of  way  over  the  place,  and, 
because  the  gate  was  erected  across  the  way,  that  he  broke 
it  down,  and  carried  it  to  a  convenient  distance,  and  laid  it 
near  for  the  use  of  the  plaintiff,  to  which  the  plaintiff  re- 
plies, (protesting  that  defendant  did  not  remove  to  a  con- 
venient  distance,  &c.)  that  the  defendant  afterwards  con- 
verted it  to  his  own  use  ;  the  mere  fact  of  the  defendant 
having  laid  down  the  gate  on  his  own  premises,  will  not 
support  the  new  assignment,  which  charges  a  subsequent 
conversion  5  for  he  has  admitted  that  the  depositing  of  the 
gate  there  was  for  his  (the  plaintiff's)  use. (2) 

In  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  house,  staying  there  three  weeks,  and  seizing 
and  carrying  away  his  goods,  the  defendant  pleaded,  first, 
not  guilty  to  the  whole,  and  secondly,  as  to  breaking  and 
entering  the  house,  and  staying  there  twenty-four  hours, 
part  of  the  said  time  in  the  declaration  mentioned,  and 
also  as  to  the  seizing  and  carrying  away  the  goods  pleaded 
a  justification  under  a  writ  of  feri  facias  ;  and  the  plain- 
tiff replied  to  the  last  plea,  admitting  the  writ,  //c  injuria 

(1)  Atkinson  v  Mutteson,  2  T.        (2)  Houghton  v  Butler,  4  T.  R. 
K.  176.  364. 
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sua  absque  residuo  causa ;  Lord  Ellenborough  held,  that 
1 43  the  last  plea  applied  to  the  whole  of  the  declaration,  and  that 
if  the  plaintiff  meant  to  rely  upon  the  excess  beyond  the 
twenty-four  hours,  he  ought  to  have  said  so  by  a  new  as- 
signment ;  as  the  pleadings  now  stood,  the  residue  of  the 
cause  mentioned  in  the  plea  is  alone  put  in  issue,  and  the 
length  of  time  during  which  the  officers  staid  in  the  house 
is  rendered  immaterial.(l) 

If  a  declaration  in  trespass  contain  two  counts,  and  the 
defendant  plead  to  one,  and  suffer  judgment  by  default  on 
the  other,  and  on  the  trial  of  the  issue  on  the  first  count 
the  plaintiff  only  prove  one  act  of  trespass,  which  is  cov- 
ered by  the  second  count,  he  will  not  be  entitled  to  a  ver- 
dict on  the  first  count. (2) 


Sect.  II. 


One  count- 
one  assault. 


Place. 


Of  Evidence  in  an  Action  for  Trespass  to  the  Person. 

MANY  of  the  rules,  which  have  been  mentioned  with  re- 
ference to  the  action  of  trespass  for  an  injury  to  property, 
will  apply  equally  to  this  kind  of  action;  and  they  need 
not  be  repeated  in  this  place. 

If  the  declaration  contain  but  one  count,  the  plaintiff 
after  giving  evidence  of  one  assault,  cannot  waive  that  and 
proceed  to  offer  evidence  of  another ;( 3)  a  different  rule 
might  be  extremely  inconvenient.  The  proof  of  a  tres- 
pass at  any  time  before  the  commencement  of  the  action, 
will  be  sufficient.  The  plaintiff  may  prove  the  assault  in 
any  place,  either  within  or  out  of  the  county,  where  the 

(1)  Monprivatt    v    Smith,    2    727. 

Campb.  \.  P.  C.  176.    And  see        (3)  Stante  v  Prickett,  1  Camp. 
Warrall  v  Clare,  2  Campb.  629.       473. 

(2)  Compere  v  Hicks,  7  T.  R. 
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eause  is  tried  ;  except  in  particular  cases,  under  the  pro- 
visions of  special  acts  of  .parliament. 

144 
If  the  nature  of  the  assault  appear,  on  the  trial  of  the  where  the  aa- 

cause,  to  be  of  such  an  aggravated  nature,  that,  in  the  ^  w 
opinion  of  the  Court,  the  defendant  might  properly  be  tried 
for  a  felony,  the  plaintiff' cannot  maintain  this  action,  with- 
out proof  that  the  defendant  has  been  tried  on  a  criminal 
prosecution.  The  civil  remedy  is  suspended,  until  the 
justice  of  the  country  is  satisfied  in  respect  to  the  public 
offence.  But  when  this  has  been  accomplished,  the  party 
will  be  entitled  to  his  action,  whether  the  trial  of  the  of- 
fence end  in  a  conviction  or  in  an  acquittal.(l)  The  re- 
cord of  conviction,  or  of  acquittal,  is  conclusive  evidence 
that  there  has  been  a  trial  of  the  prisoner  for  the  specific 
offence-,  but  on  the  production  of  the  record  of  acquittal, 
the  defendant  may  prove,  if  he  can,  that  the  acquittal  was 
by  the  collusion  of  the  plaintiff.(l) 

A  conviction  for  an  assault  before  a  magistrate,  on  the  conviction  for 
information  of  the  injured  party,  is  not  evidence  on  an  ac-  the  assault, 
tion  for  the  same  assault.(2)     And  it  is  laid  down  by  Mr. 
Justice  Buller,  that  the  plaintiff  cannot  give  in  evidence  a 
conviction  at  the  suit  of  the  King  for  the  same  battery  ;  for 
it  is  a  general  rule,  he  says,  that  no  record  of  conviction  or 
verdict  shall  be  given  in  evidence,  but  such  whereof  the 
benefit  may  be  mutual ;  namely,  such  whereof  the  defen- 
dant, as  well  as  the  plaintiff,  might  have  made  use,  and  giv- 
en in  evidence,  in  case  it  had  made  for  him.(3)     But  if 
a  person,  indicted  for  an  assault,  plead  guilty  to  the  charge, 
the  record  has  been  considered  to  be  conclusive  against  him 
in  an  action  for  damages  for  the  same  assault.(4)(a) 

(1)  Crosby  v  Leng,    12  East,  vol.  i.  p.  331. 
412.416.  (3)  Bull.  N.  P.  16. 

(2)  Smith  v  Rummens,  1  Camp.  (4)  See  Treat,  on  Ev.  vol.  i.  p. 
N.  P.  C.  9.     See  Treat,  on  Ev.  331. 


(a)  How  far  a  conviction  in  a  criminal  case  is  evidence,  ride  ante, 
p.  110,  in  notis. 
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Action  against      Where  an  action  is  brought  against  several  for  a  joint 
ieve    •  trespass,  and  the  plaintiff  gives  evidence  of  a  trespass  com- 

mitted at  a  particular  time,  he  must  confine  himself  to  that 
period ;  and  if  all  the  defendants  were  not  concerned  in 
that  trespass,  the  plaintiff  cannot  have  recourse  to  a  tres- 
pass committed  at  another  time,  for  the  purpose  of  implica- 
ting some  of  the  defendants,  who  had  not  been  implicated 
in  the  first  transaction  5  otherwise  they  might  be  subjected 
to  damages  for  a  trespass,  in  which  they  had  no  concern. 

(*)(«) 

Averment  of         With  respect  to  the  proof  of  special  damages  under  the 
ot  er  wrongs.    generaj  averment,  (that  the  defendant  did  other  wror.gs  to 

the  plaintiff,)  Lord  Kenyon,  in  the  case  of  Lowden  v. 
Goodrick,(2)  said,  it  had  been  often  determined,  that  no- 
thing can  be  given  in  evidence  under  this  general  averment, 
except  acts  which  could  not  be  put  on  the  record ;  as,  in 
actions  for  criminal  conversation  and  the  like,  things  which 
could  not  with  decency  be  put  upon  the  record,  might  yet 
be  proved ;  and  in  the  case  cited,  therefore,  which  was  an 
action  for  trespass  and  false  imprisonment,  he  refused  to 
admit  evidence,  that  the  plaintiff  had  been  stinted  in  food 
during  the  confinement. 

(1)    Sedley  t   Sutherland  and        (2>  Feake,  N.  P.  C.  45.    See 
others,  3  Esp.  N.  P.  C.  203.  ante,  p.  135. 


(6)  In  actions  for  torts  against  several  joint  defendants,  although 
they  unite  in  pleading*  the  general  issue,  yet  a  defendant  against 
whom  no  evidence  has  been  produced,  may  be  examined  as  a  witness 
for  his  co-defendant.  But  if  there  is  any,  even  the  slightest  evidence 
against  him,  he  cannot  be  discharged  as  a  party  and  received  as  a 
witness.  The  want  of  evidence  against  a  party,  in  order  to  entitle 
him  to  be  a  witness,  should  be  so  glaring  and  obvious,  as  to  afford 
strong  grounds  of  belief  that  he  was  arbitrarily  made  a  defendant  to 
prevent  his  testimony.  14  Johns.  Rep.  122.  Van  Deusen  v  V*a 
Slyck,  15  Johns.  Rep.  223.  Piddock  v  Brown  et  al.  3  P.  Wins.  288. 
"Wakely  .  Hart  and  others,  6  Binney,  316.  See  further  as  to  admit, 
ting  co-defendant  to  testify,  vol.  i.  part  1.  ch.  5.  sect.  2. 
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The  general  i«sue  denies  the  fact  of  the  trespass ;  and  GeneraVittiie. 

whatever  is  matter  of  justification  ought  to  be  pleaded. 

Under  this  issue,  the  defendant  may  shew,  if  he  can,  that 
the  act  complained  of  was  done  without  any  default  on  his 
part.  Thus  in  the  case  of  Gibbons  v.  Pepper,(l)  the 
Court  admitted,  that  the  defendant  might  have  proved,  un- 
der the  general  issue,  the  justification  there  pleaded,  which 
was,  that  he  was  riding  on  a  highway,  and  his  horse,  being 
frightened,  ran  away  with  him,  and  the  plaintiff  called  to 
the  persons  standing  near,  among  whom  was  the  defendant, 
desiring  them  to  go  out  of  the  way,  but  that  the  plaintiff 
did  not  go  out  of  the  way,  and  so  was  run  over. (a) 

The  officers  and  persons  in  public  employments,  men- 
tioned in  the  st.  21  J.  1.  c.  12.  s.  6.,  st.  42  G.  3.  c.  85. 
g.  6.,  st.  23  G.  3.  c.  70.  s.  30.,  st.  24  G.  3.  c.  47.  s.  35., 
may  give  in  evidence  the  special  matter  under  the  general 


(1)  1  Ld.  Raym.  38.    2  Salk.    confess   the   trespass.    And  see 
637.     A  justification  was  there    Bull.  N.  P.  17, 
held  to  be  bad,  because  it  did  not 


(a)  Where  the  ground  on  which  it  is  attempted  to  make  the  de- 
fendant liable  is  his  haying  on  delivering  process  to  an  officer,  direc- 
ted him  to  arrest  and  imprison  the  plaintiff,  he  may  shew  under  the 
general  issue  that  the  arrest  and  imprisonment  were  not  a  consequence 
of  his  instructions  to  the  officer,  but  in  pursuance  of  a  competent  and 
paramount  authority :  for  if  the  arrest  and  imprisonment  were  the 
effect  of  any  other  cause  than  the  instructions  he  gave  the  officer, 
he  was  emphatically  not  guilty,  and  it  was  not  a  case  for  justification. 
Herrick  v  Manly,  1  Caines  Rep.  252.  In  an  action  of  assault  and  battery, 
the  defendant  cannot  give  in  evidence,  in  mitigation  of  damages,  acts  or  ' 
declarations  of  the  plaintiff  at  a  different  time,  or  any  antecedent  facts, 
which  are  not  fairly  to  be  considered  as  part  of  one  and  the  same 
transaction,  though  they  may  have  been  ever  so  irritating  and  provo- 
king. The  provocation  to  entitle  it  to  be  given  in  evidence  in  miti- 
gation of  damages,  irast  be  so  recent  and  immediate,  as  to  induce  a 
presumption  that  the  violence  done,  was  committed  under  the  imme- 
diate influence  of  the  feelings  and  passions  excited  by  it.  Lee  v 
Woobey,  19  Johns.  Rep.  319.  Avery  v  Ray,  1  Mass.  Rep.  12. 
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issue :  so  may  other  persons  acting  in  theipaid,  or  by  their 
command,  concerning  their  office. 

Plaintiff's  first      The  most  common  defence  is,  that  the  plaintiff  made 

the  first  assault  and  this  must  be  specially  pleaded.(l) 
Under  this  plea,  if  the  defendant  prove  that  the  plaintiff 
first  lifted  up  his  stick,  and  otiered  to  strike  him,(2)  or  that 
he  laid  his  hand  on  his  sword,(3)  it  is  a  sufficient  assault  to 
justify  his  striking  the  plaintiff;  and  he  need  not  wait  till 
the  plaintiff  has  actually  struck  him.  It  is  not  every  as- 
sault that  will  justify  a  battery  ;  but  whether  the  assault 
was,  or  was  not,  proportioned  to  the  battery,(4)  is  a  ques- 
tion to  be  determined  upon  the  evidence. (a) 

If  the  defendant  plead  a  first  assault  by  the  plaintiff,  and 
the  plaintiff  can  justify  it,  he  ought  to  plead  the  justifica- 
tion; he  cannot  give  it  in  evidence  under  the  general  re- 
plication, de  injuria  sua.(5)  If  the  parties  join  issue  on 
this  general  replication,  the  defendant  may  give  evidence 
of  any  other  assault,  besides  that  on  the  day  assigned  by 
the  plaintiff,(a)  and  upon  such  evidence,  says  Rolle  C.  J. 
in  his  Abridgment,  "it  seems,  that  a  verdict  ought  to  be 
found  for  the  defendant;  for  the  day  is  not  material,  and 
on  such  a  special  justification  the  defendant  is  allowed  to 
prove  his  plea  at  another  time;  the  plaintiff  might  have 
made  a  new  assignment,  and  then  he  might  have  had  his 
election  to  prove  any  assault  upon  him  at  any  time,  for 
perhaps  there  may  be  several  trespasses  at  several  times, 
for  which  the  defendant  may  have  several  answers ;  and 
if  such  a  manner  of  pleading  and  such  evidence  were  not 
allowed,  the  defendant  would  not  know  how  to. help  him- 

(1)  Co.  Litt.  282.  b.  283.  (4)  Bull.  N.  P.  18. 

(2)  Hull.  N.  P.  18.  (5)  Hull.  N.   P.    18.     Kin*  ▼ 

(3)  Gilb.  Ev.  219.  Phippard,  Carth.  280. 


(a)  Vide  15  Ma*9.  Rep.  353. 
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self  nor  would  he  know  for  what  trespass  the  action  is 
brought."(l)  If  the  plaintiff  had  made  a  new  assignment, 
he  might  then  give  in  evidence  a  battery  at  any  other  day, 
as  he  might,  if  the  defendant  had  pleaded  not  guilty  to  the 
declaration  ;  but  as  the  common  way  is  for  the  plaintiff  to 
have  two  or  three  counts  in  his  declaration,  so  that  the  de- 
fendant is  under  the  necessity  of  pleading  the  general  issue 
to  some  of  them,  ffor  if  he  justify  two,  he  admits  two,  and 
consequently,  unless  he  can  prove  two  justifications,  must 
have  a  verdict  against  him,)  he  may  prove  another  battery 
without  being  put  to  make  a  new  assignment^ 2)(a) 

(1)  Boll.  Ab.  tit.  Trial,   (C.)  have  it  found  specially, 
pi.  3.       :e  cites  a  case,  where  the         (2)  Bull.  N.    \  17.     Smith  v 

contrary  was  held  ;  but  adds,  that  Milles,  1  T.  R.  479. 
Jones  J.  doubted,  and  wished  to 


(a)  Trespass  for  an  assault  and  battery  :  the  defendant  justifies  that 
as  master  of  a  ship,  he  moderately  chastised  the  plaintiff  who  was  a 
mariner  on  board  the  same  ship,  for  disobedience  of  orders,  and  avers 
it  to  be  the  same  beating,  &c.  The  plaintiff  replies  de  injuria  sua 
propria^  &c.  on  which  issue  is  joined.  It  was  holden  that  it  was  com- 
petent  for  the  plaintiff,  under  this  issue,  to  prove  that  the  beating 
was  excessive,  and  out  of  all  proportion  to  the  offence  committed : 
and  that  it  was  not  necessary  to  reply  such  matter  specially.  Parker 
C.  J.  in  delivering  the  opinion  of  the  court  says  ;  "  In  the  plea  of 
moderate  castigavit,  the  defendant  must  not  only  make  out  his  author- 
ity and  the  cause  of  the  beating  ;  but  must  also  shew  that  the  beat- 
ing was  in  fact  moderate  :  so  that  if  by  his  own  evidenco  it  should 
appear  that  he  had  abused  his  authority,  and  inflicted  blows  unneces- 
sary for  the  purpose,  or  cruel  in  the  degree,  the  issue  would  fail  him 
entirely  ;  and  it  would  be  of  his  own  wrong,  and  without  the  cause 
set  forth  in  his  pica  :  and  this  not  upon  the  ground  of  his  being  a 
trespasser  ab  initio,  so  much  as  because  he  shews  no  right  at  all  to 
inflict  any  beating,  in  the  manner  and  to  the  degree,  which  the  evi- 
dence would  prove,  and  he  therefore  falsifies  his  own  plea.  If  the 
plaintiff  intended  to  rely  upon  another  beating,  different  in  point  of 
time  from  that  which  was  justified  in  the  plea,  lie  should  have  replied 
specially,  and  set  forth  such  different  beating  :  but  if  there  were  but 
one,  as  in  the  present  case,  and  the  answer  to  the  justification  was 
intended  to  be,  that  that  very  beating  was  immoderate,  and  therefore 
not  justified,  the  general  traverse  is  right,"  'anncn  v  Edes,  15  Mass* 
Rep.   347.    Every  continuance  of  an  illegal  imprisonment  being  a 
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Sect.  Ill* 

Of  Evidence  in  an  Action  for  Adultery ,  and  m  an  Action  for 
debauching  the  Plaintiffs  Daughter. 

THE  action  for  adultery,  and  that  for  debauching  a 
daughter,  have  in  some  points  of  view  been  considered 
as  actions  on  the  case,  but  for  general  purposes*  in  conform- 
ity with  the  most  approved  ancient  forms  and  the  most  re- 
cent decisions,  they  are  to  to  be  classed  as  actions  of  tres- 
pass^ 1) 

I.  First,  of  the  action  for  a  criminal  conversation  with 
the  plaintiffs  wife.(a) 

Proof  of  marri-     In  this  action,  evidence  of  an  actual  marriage  between 
affC"  the   parties  will  be   necessary;   the  cohabitation  of  the 

(1)  Woodward  t  Walton,  2  New  Hep.  476.  Ditcham  v  Bond,  2 
Maule&Selw.  436. 


new  trespass,  a  recovery  in  an  action  commenced  during  the  continu- 
ance of  the  imprisonment,  is  no  bar  to  another  action,  brought  after  it 
has  ceased,  for  an  assault  and  battery  and  imprisonment :  and  if  so 
pleaded  the  plaintiff  may  new- assign  for  the  continuance  of  the  im- 
prisonment.   L eland  v  March,  16  Mass.  Rep.  389. 

(a)  An  action  in  the  case  lies  by  a  husband  against  the  father  of  •   • 

his  wife  for  enticing  her  away ;  but  then  the  plaintiff  must  produce  * 

stronger  evidence  of  malicious  and  improper  motives  in  the  defendant, 
than  where  the  action  is  against  a  stranger,  the  presumption  being  in 
favour  of  the  defendant  that  he  was  actuated  in  his  conduct  in  taking 
his  daughter  home,  by  parental  affection.  Hutcheson  v  Peck,  5 
Johns.  Rep.  196.  A  man  permitting  his  wife's  mother  to  reside  in 
his  house,  and  affording  her  the  rights  of  hospitality,  although  forbid- 
den by  the  husband  of  the  mother,  is  not  liable  to  any  action  by  the 
husband ;  there  being  no  evidence  that  the  defendant  had  enticed 
away  the  wife,  concealed  her,  or  denied  the  husband  access  to  her,  , 
and  he  was  not  bound  to  expel  iier  by  force.  Turner  v  Estes,  3  Mass. 
Rep.  317. 


$ec»  3.}  of  Trespass  for  Mutter^ 


v* 


parties  as  man  and  wife,  the  reputation  of  an  existing  mar- 
riage, or  the  plaintiff's  acknowledgment  of  the  woman  as 
his  wife,  are  not  sufficient  to  maintain  the  suit.(l)  A  dif- 
ferent rule,  as  Lord  Mansfield  observed  in  the  case  of 
3C ^>rris  v.  Miller,(l)  would  be  subject  to  this  inconveni- 
ence, that  it  might  render  persons  liable  to  such  actions, 
upon  the  evidence  made  by  the  very  parties  who  bring  the 
action.  And  in  the  case  of  Birt  v.  BarIow,(2)  where  ihe 
subject  was  much  considered,  Lord  Mansfield  observed,  '4* 

46  that  this  is  the  only  civil  case  where  it  id  necessary  to 
prove  an  actual  marriage.  In  other  cases  cohabitation 
%nd  reputation  are  equally  sufficient.(a)  But  an  action  for 
criminal  conversation  has  a' mixture  of  penal  prosecution; 
for  which  rerson,  and  because  it  might  be  turned  to  bad 
purposes,  by  bad  persons  giving  the  name  and  character  of 
wife  to  woolen,  to  whom  they  are  not  married,  in  such  an 
action  a  marriage  in  fact  must  be  proved." 

If  the  register  i9  not  produced,  but  the  marriage  is  pro-  Registers, 
ved,  as  it  may  be,  by  %  witness  who  attended  at  the  cere- 
mony, without  tl^e  corroborating  evidence  of  the  regis- 

(1)  Morris  v  Millar,  4   Burr.         (2)  Doug.  170. 
2057.   Birt  v  Barlow,  lDoug.170. 


4w 


(a)  Vide  Fenton  v  Ueed,  4  Johns.  Rep.  52.  Jackson  d.  Buskirk 
r  Claw,  18  Johns.  Rep.  346.  These  ewes  decide  that  where  a  man 
And  woman  have  cohabited  together,  at  a  time  when  one  of  them  was 
married,  or  under  circumstances  from  which  their  cohabitation  must 
be  intended  to  be  meretricious,  (as  where  the  period  for  presuming 
the  death  of  the  absent  husband  or  wife  had  not  yet  t lapsed,)  yet 
that  after  the  actual  or  presumptive  death  of  the  former  husband  or 
wife,  a  marriage  might  be  inferred  from  circumstances.  And  from  the 
latter  of  these  cases  it  appears  that  the  presumption  of  marriage  may 
be  rebutted,  by  the  separation  of  the  parties  without  any  apparent 
rupture,  and  their  constantly  continuing  separate  without  any  claims 
or  pretensions  on  each  other  as  husband  and  wife.  See  further  as  to 
presumptive  evidence  of  marriage,  Newbury  port  v  'tooth  bay,  7  Mass. 
Hep.  214.     Chambers  v  Dickson,  2  -icargt.  &  Rawle,  475.    % 
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ter,(a)  ft  does  not  appear  necessary  to  prove  in  addition  the 
publication  of  banns,  or  a  licence  of  marriage;  for  though 
the  marriage  is  absolutely  void  without  one  or  the  other  of 
these  sanctions,  yet  it  seems  not  unreasonable  to  presume 
from  the  fact  of  the  marriage,  that  the  marriage  has  beem 
duly  solemnized,  especially  against  the  defendant  a  tres- 
passer and  wrong-doer,  and  as  the  solemnization  of  mar- 
ria<re.  without  either  a  licence  or  the  publication  of  banns,.  - 
is  so  highly  penal. 

An  entry  of  marriage  in  the  parish  register,  made  in  ther 
form  prescribed  by  the  act  of  parliament,  or  an  examined 
copy  of  such  entry,  will  be  evidence  of  a  marriage  solem- 
nized between  the  parties,  who  are  there  described. (l) 
Parish  registers  have  this  authority,  as  public  books,  pre- 
served for  the  general  use  of  the  community,  compiled  by 
order  of  the  legislature,  and  accompanied  with  all  the  sur- 
est means  of  authenticity.  Other  books  recording  mar- 
riages, such  as  the  book  of  the  Fleet-prison,  or  registers 
kept  in  the  islands  of  Guernsey  or  Jersey,  or  those  of  for- 
eign chapels,  are  not  of  the  same  character,  nor  entitled  to 
the  same  degree  of  credit ;  and  they  are  not  legal  evidence 
of  a  marriage.(2)  And  where  the  marriage  has  been  sol- 
emnized in  a  public  chapel  in  this  country,  Lord  Ellen- 
149  borough  held  in  one  case,  that  the  plaintiff  ought  to  be 

provided  with  the  registers  and  other  evidence,  to  shew 
that  the  banns  have  been,  and  still  are,  usually  published 
there ;  this  proof  was  considered  to  be  necessary  in  order 
to  raise  the  presumption,  that  the  chapel  was  one  in 
which  marriages  had  been  lawfully  solemnized,  according 
to  the  provisions  of  the  marriage  act.(3) 

(1)  See  Treat,  on  Ev.  vol.  1.        (3)    Taunton    t    Wyborn,     fc 
p.  406.  Campb.  297. 

(2)  lb.  p.  408. 


(a)  Vide  Commonwealth  v  Norcross.  7  Mass.  Rep.  492.  Comma*- 
wealth  v  littlejohn  and  Barbarick,  15  Mass.  ttep.  10g. 
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The  parish  register  is  not  the  only  legitimate  proof  of 
the  fact  of  marriage,  though  in  general  it  may  be  the  most 
satisfactory ;  one  who  has  been  present  at  the  solemnity  is 
as  competent  to  speak  to  that  fact,  as  the  register  itself; 
for  there  is  no  principle  of  evidence  which  makes  the  re- 
gister indispensably  necessary  as  a  higher  species  of 
proof;  nor  is  there  any  provision  of  that  kind  in  the  mar- 
riage-act, one  great  object  of  which  was  to  facilitate  and 
preserve  as  much  as  possible,  the  evidence  of  marriages, 
not  to  limit  or  narrow  the  proofs  ;  and  the  registration  i& 
aot  essential  to  the  legality  of  a  marriage.  The  same  re* 
mark  may  be  made  on  the  testimony  of  the  attesting  wit- 
nesses in  the  marriage-entry,  as  compared  with  that  of  any 
other  persons  who  attended  the  wedding;  the  evidence  of 
the  former  is  not  of  a  higher  order,  nor  is  it  to  be  resorted 
to  as  in  any  degree  superior  to  the  evidence  of  the  other 
class  of  witnesses,    * 

• 

The  entry  in  the  marriage-register  proves  a  marriage,  Proof  of 
but  not  that  the  parties  married  are  the  persons,  whose 
marriage  is  in  question.  Some  evidence  of  identity,  there- 
fore, will  be  necessary ;  and  this  may  be  proved  in  various 
different  ways.  It  may  be  proved,  for  instance,  by  some 
person,  acquainted  with  the  parties,  who  was  present  at 
the  marriage.  This  is  one  mode ;  and  such  a  witness  is 
fully  as  competent  as  any  of  the  persons  who  officiated  at 
the  ceremony;  since  it  must  constantly  happen,  that  nei- 
ther the  minister,  nor  the  clerk,  nor  any  of  the  subscribing 
witnesses,  have  been  since  acquainted  with  the  married 
couple,  in  which  case  they  would  not  be  able  to  prove  the 
identity. 

Another  mode  of  proving  the  identity  is  by  proof  of  the  15% 

handwriting  of  the  parties  in  the  original  register  ;*  and 


•  The  expressions  used  by  Mr  Justice  duller,  in  the  report  of  the 
case  of  Birt  v  Barlow,  seem  at  first  sight  to  iznpjr,  that  if  the  origin* 
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this  also  may  be  satisfactorily  proved  by  persons  acquain- 
ted with  the  parties  and  their  handwriting, -without  the  evi- 
dence of  either  of  the  subscribing  witnesses  named  in  thfe 
register.  There  appears  to  be  no  peculiar  advantage, 
that  would  result  from  calling  such  a  subscribing  witness. 
The  reason,  why  the  evidence  of  a  subscribing  witness  is 
indispensable  in  the  case  of  a  deed  or  other  private  docu- 
ment, will  not  in  any  degree  apply  to  this  subject,  nor  are 
the  cases  in  the  least  analagous ;  for  there  the  testimony  of 
the  subscribing  witness  is  necessary  as  antecedent  proof, 
and  for  the  purpose  of  introducing  the  document  in  evi- 
dence ;  on  the  contrary,  the  register  proves  itself  \  if  H  is 
directed  to  be  kept  as  a  public  book,  and  is  accompanied 
with  every,  means  of  authenticity ;  it  maybe  considered 
in  the  nature  of  a  record,  and  need  not  be  produced,  ndr 
proved  by  subscribing  witnesses.(l)  And  if  a  subscribing 
witness  were  called,  what  in  ordinary  crises  would  he  be 
able  to  prove  ?  Perhaps,  he  may  never  have  seen  either  of 
the  parties  at  any  other  time  except  at  the  marriage ;  or, 
perhaps,  he  may  never  have  seen  any  other  specimen  of 
their  handwriting,  besides  their  signature  in  the  register ; 
so  that,  in  truth,  for  the  purpose  of  proving  the  handwri- 
ting, and  to  establish  the  identity  of  the  parties,  a  subscri- 
bing witness  may  be  one  of  the  most  ill-informed  and  use- 
less witnesses  that  can  be  produced. 

In  addition  to  these  proofs,  there  are  several  other 

modes  of  ascertaining  the  identity  of  the  parties.     Sup- 

151  pose,  as  Lord  Mansfield  said  in  the  case  of  Birt  v.  Barlow, 

the  bell-ringers  were  called,  and  were  to  prove  that  they 

(1)  1  Doug.  174.  by  Lord  Mansfield. 


is  produced,  the  subscribing  witnesses  are  the  proper  persons  to  be 
called,  to  prove  the  handwriting.  He  is  reported  to  have  said,  "  the 
original  register  is  not  necessary  to  be  produced;  and  it  is  only  where 
that  is  required,  that  the  subscribing  witnesses  most  be  called." 
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rung  the  bells,  and  came  immediately  after  the  marriage, 
and  were  paid  by  the  parties  ;  or  suppose  persons  called, 
who  were  present  at  the  wedding-dinner,  and  there  saw 
the  parties  treated  as  the  married  couple  ;  or  suppose  it 
were  proved,  that  the  person,  whose  maiden  name  is  men- 
tioned in  the  register,  always  bore  that  name  till  the  day 
of  marriage,  but  on  that  day  and  ever  since  has  borne  the 
plaintiffs  name ;  all  these,  and  many  others  that  might  be 
mentioned,  are  distinct  marks  of  identity. 

We  have  before  seen,  that  the  reputation  of  marriage,     Defendant's 
and  cohabitation  of  the  parties  as  man  and  wife,  are  not  acknowled^- 

OS.    •  r  ment  °"  Pl*11*- 

euJncient  evidence  of  the  tact  of  marriage,  to  support  this  tiff's  mmniage. 
action.  In  the  case  of  Morris  v.  Miller,(l)  therefore, 
where  it  was  proved,  that  articles  of  settlement  had  been 
executed  by  the  plaintiff  and  his  wife,  purporting  to  be 
made  after  the  marriage  with  the  privity  of  her  relations, 
that  the  always  bore  the  name  of  his  wife,  and  was  so  con- 
sidered by  the  relations  on  both  sides ;  and  that  the  parties 
Cohabited  as  man  and  wife ;  this  evidence  was  held  to  be 
,  insufficient.  It  appears  further,  from  the  report  of  this 
case,  that  there  was  some  evidence  of  an  acknowledgment 
by  the  defendant,  of  the  adultress  being  the  plaintiff's 
wife ;  "  the  -defendant  having  confessed  to  the  landlord  of 
the  lodgings  (to  which  he  resorted  after  the  elopement) 
that  6he  was  the  wife  of  Captain  Morris  (the  plaintiff,)  and 
that  he  had  committed  adultery  with  her."  This  was  sta- 
ted to  be  the  evidence  on  one  side,  and  not  questioned  on 
the  otherf  Upon  this  pQint,  the  plaintiff's  counsel  con- 
tended, that  such  a  confession  was  better  than  the  evidence 
of  witnesses,  and  rendered  strict  proof  of  the  fact  of  mar* 
riage  unnecessary ;  and  that  a  confession  would  be  good 
evidence  of  the  marriage  on  a  prosecution  for  bigamy. 
Lord  Mansfield,  in  delivering  the  judgment  of  the  court, 
has  not  taken  any  notice  of  this  circumstance;  excepting 

(i)  4  Buw.  2057 
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152  in  one  passage,  in  which  he  stated,  (alluding  probably  to 

the  argument  which  had  been  used,)  that  in  prosecutions 
for  bigamy  a  marriage  in  fact  must  be  proved.      Lord 
Mansfield,  and  the  rest  of  the  court,  appear  to  have  con- 
sidered this  evidence,  not  as  an  unqualified  and  clear  ac- 
knowledgment of  the  marriage,  but  rather  as  a  mere  ad- 
mission that  the  person  in  question  was  reputed  to  be  the 
plaintiff's  wife,  and  therefore  that  it  couid  not  dispense 
with  the  strict  proof  of  an  actual  marriage.     This  appears 
from  the  statement  of  this  part  of  the  case  by  Mr.  Justice 
Buller;(l)  after  citing  the  case  of  Morris  v.  Miller,  he 
says,  u  so  where  the  defendant  was  surprised  at  a  lodging 
with  the  plaintiff's  wife,  and  on  being  asked  where  Major 
Morris's  wife  was,  he  answered,  "  in  the  next  room,"  this 
was  hoiden  not  to  be  sufficient,  for  it  is  only  a  confession 
ef  the  reputation,  and  that  she  went  by  the  name  of  the 
defendant's  wife,  and  not  a  confession  of  »he  fact  of  the 
marriage."     The  decision,  therefore,  in  the  case  of  Morris 
».  Miller  does  not  warrant  the  conclusion,  that  a  distinct 
and  full  acknowledgment  of  the  marriage,  made  by  the  de- 
fendant himself,  will  not  be  evidence  of  the  fact  as  against 
him,  and  sufficient  to  dispense  with  the  more  formal  and 
strict  proof  of  marriage ;  but,  on  the  contrary,  an  oppo- 
site inference  may  properly  be  collected  from  the  state- 
ment of  Mr.  Justice  Bulier,  namely,  that  such  an  acknowl- 
edgment is  good  evidence  of  the  fact  of  marriage  against 
a  party  acknowledging.     And  a  variety  of  instances  might 
be  mentioned,  in  which  the  strict  and  regular  proof  of  a 
fact  has  been  considered  unnecessary,  when  the  party, 
against  whom  it  would  otherwise  be  requisite  to  prove  the 
particular  fact,  has  himself  admitted  it    to   be   true.(2)  . 
Even  in  the  case  of  a  prosecution  for  bigamy,  with  which 
the  action  for  adultery  has  been  often  compared  in  one 
respect,  as  requiring  the  same    strictness   of  proof,  the 

(1)  Bull.  N.  P.  28.  Dickinson  v  Coward,  1  Ram    & 

(2)  See  Maltby  v  Christie,    1  Aid.  677.  and  other  cases  cited  in 
Esp.  N.  P.  C.  340.    cited  by  Ld.  Tr.  *m  Er.  vol.  1,  p.  108.  288. 
Efienkorou^h  In  1$    Kast.   103. 
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judges  have  held,  that  the  prisoner's  acknowledgment  of 
the  first  marriage  is  admissible  as  evidence  of  that  fact.(l) 
(a)  Here,  it  is  true,  the  confession  relates  to  a  fact, 
which  must  necessarily  be  within  the  prisoner's  knowledge;  165 

whereas  in  the  other  case,  it  may  be  said,  the  defendant 
might  have  spoken  vaguely  and  without  any  means  of  in- 
formation. Still,  however,  upon  the  general  principles  of 
evidence,  an  acknowledgment  of  the  fact  of  marriage 
seems  admissible,  as  proof  of  that  fact  against  the  defend* 
ant ;  though,  perhaps,  in  some  cases,  it  may  be  entitled  to 
a  slight  degree  of  weight,  and  it  would  certainly  be  highly 
imprudent  and  perilous  for  the  plaintiff  to  rest  upon  such 
proof,  when  more  satisfactory  evidence  can  generally  be 
supplied. 

With  respect  to  the  proof  of  the  act  of  adultery,  it  is  Proof  of  adut 
enough  to  say,  that  whatever  convinces  the  jury  of  the  con-  tely* 
summation  of  the  act,  will  be  sufficient  for  this  purpose. 
Any  number  of  adulterous  acts  may  be  proved  within  the 
limits  of  the  time  specified  in  the  declaration ;  and  in  addi- 
tion to  this,  with  a  view  of  explaining  the  nature  of  the  in- 
timacy between  the  parties,  indecent  familiarities  may  be 
proved  even  earlier  than  the  first-mentioned  day,  though 
not  a  previous  criminal  connection.(2)(6) 

(1)  Truman's  case,  1  East,  P.  backed  by  the  copy  of  the  pro- 

C.  470.     ftussell,  vol.    1.  p.  100.  ceedings.  But  some  of  the  judges 

8.     .     Id  this  case  there  was  also  thought,   that    the  acknowledg- 

produced  a  copy  of  a  proceeding  ment  alone  would  hare  been  suffi- 

agttinst  the  man  and  woman  in  a  cient,  and  that  the  paper  produ- 

Scotch  Court  for  having*  contrac-  ced  was    only  a  confirmation  of 

ted  marriage  improperly.      Two  the  acknowledgment, 
of  the  judges  thought*  that  the        (2)    I>uke  of  Norfolk  v   Ger- 

prisoner's    acknowledgment    did  raaine,  8  State  Trials,  6. 
not  rest  singly  by  itself,  but  was 


r  (a)  But  in  The  People  v  Humphrey,  7  Johns.  Rep.  314.  it  was 
held  that  a  marriage  in  fact  must  be  proved,  and  that  the  mere  con- 
fession of  the  prisoner  was  not  sufficient  evidence. 

(*)  Gardner  v  Madeira,  2  Yeatea'  Rep.  466.  ace. 
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The  wife's  letters  to  the  defendant,  in  general,  are  not 
evidence  for  him  against  the  plaintiff  :(1)  under  certain 
circumstances,  however,  they  may  be  admitted ;  as,  for  in- 
stance, in  mitigation  of  damages,  with  a  view  of  shewing, 
that  the  wife  was  the  seducer,  and  made  the  first  advances 
of  a  criminal  nature  to  the  defendant.(2)  And,  in  general, 
the  wife's  letters  to  the  husband  are  not  evidence  for  him 
against  the  defendant  Yet  to  this  rule,  also,  there  are 
exceptions ;  as,  where  the  letters  have  been  written  by  her 
during  an  absence  from  her  husband,  and  are  oflered  as 
evidence  of  her  feeling  towards  him.(3)  Conversations 
between  her  and  the  defendant,  are,  of  course  evidence 
against  the  defendant,  in  the  same  manner  as  the  defend* 
ant's  letters  to  the  wife,  or  proof  of  any  other  transaction 
in  which  he  bears  a  part. 

Conduct  of  the  The  state  of  feeling  and  the  degree  of  mutual  affection 
t?flbtowa«&  between  the  parties,  before  their  acquaintance  witii  the 
each  other.      defendant,  are  to  be  proved  by  those  who  were  in  habits 

of  intimacy  with  the  family.  It  is  the  general  tenor  of 
their  feeling,  and  the  prevailing  habit  of  their  daily  inter- 
course, which  best  shew  a  state  of  happiness.  If  they 
have  lived  for  some  -time  necessarily  separate,  (as  in  one 
case,(4)  where  they  were  servants  in  different  families,) 
or  if  there  has  been  only  a  temporary  absence,(5)  the  let- 
ters of  the  wife  to  the  husband,  written  during  the  sepa- 
ration and  before  any  suspicion  of  her  misconduct,  are  ad- 
missible, as  shewing  her  conduct, and  demeanour  to  the 
husband.  "  What  the  husband  and  wife  say  to  each  other 
is,  beyond  all  question,  evidence  to  shew  their  demeanour 
and  conduct,  whether  they  were  living  on  better  or  worse 
terms ;  what  they  write  to  each  other  may  be  liable  to  sus 

(1)  Treatise  on  Evidence,  vol.  (4)  Edwards  v  Crock,  4  Esp. 
1.  p   84  N.  P.  C.  39. 

(2)  Elsam  v  Fawcett,  2  Esp.  (5)  Trelawnay  V  Coleman,  % 
N.  P.  C.  56  \  Starkie,  191.     I  Barn.  &  Aid.  90. 

(3)  See  infra,  (4)  &  (5).  S.  C. 
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picion,  but,  when  that  is  cleared  up,  the  ground  of  the  ob- 
jection fails."  (l)(a) 

As  the  plaintiff  is  bound  to  prove  an  actual  marriage,  so  Evidence  for 
it  will  be  open  to  the  defendant  to  prove,  if  he  can,  the 
marriage  invalid  and  void*  Thus,  where  the  marriage  in 
question  has  been  solemnized  in  a  public  chapel,  proof  is 
admissible,  on  the  part  of  the  defendant,  that  banns  had 
not  been  usually  published  in  the  chapel,  before  the  pass- 
ing of  the  marriage  act  ;(2)  in  which  case,  by  the  provis- 
ions of  that  act,  the  marriage  is  declared  to  be  void  to  all 
intents  and  purposes. 

If  it  can  be  shewn,  that  the  plaintiff  consented  to  the  156 
adulterous  intercourse  ;(3)  or  that  he  suffered  her  to  live 
in  a  state  of  prostitution,  by  which  the  defendant  was 
drawn  into  the  criminal  connection  ;(4)  the  plaintiff  can- 
not in  such  a  case  maintain  this  action.  If  such  a  man 
were  allowed  to  recover  a  verdict,  6aid  Lord  Kenyon,  the 
very  source  and  first  principles  of  justice  would  be  con- 
taminated.^) 

The  circumstances  in  extenuation,  to  lower  the  amount  Circumstanctoa 
of  damages,  will  vary  with  every  varying  case.     Proof  of  J?oncx  "** 
the  wife's  tainted  character,  as,  that  she  had  before  been 
a  prostitute,  or  eloped  with  another  ;(6)  or  proof  of  her 
being  a  woman  of  notoriously  bad  character,  and  that  she 
made  the  first  advances  of  a  criminal  nature  to  the  defend* 

(1)  Ry  Lord  EUenborough,  C.        (4)  Bull.  N.  P.  27.  1  Selw.  N. 
J.  1  Barn.  &  Aid.  90.  P.  11. 

(2)  Taunton  v  Wyborn,2  Camp.        (5)  In  the  case  of  Duberley  v 
297.  Gunning,  4  T.  R.  655. 

(3)  Duberly  v  Gunning,  4  T.        (6)  iiull.  N.  P.  27. 
R.  651.     1  selw.  N.  P.  11.  n.  (4) 


(a)  No  action  for  erim.  am.  can  be  brought  for  any  act  of  adultery, 
after  separation  between  husband  and  wife.  Fiy  v  Derstler,  2  Yeate's 
Rep.  278.    Wee  don  v  Timbrel],  5  Term  Rep.  357. 
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ant;(l)  or  proof  of  the  husband's  profligate  habits,  and 
his  criminal  connection  with  other  women  ;(2)  qs  that  he 
felt  no  affection  for  his  wife,  turning  her  out  of  hia  house 
and  refusing  to  maintain  her,  before  the  intercourse  with 
the  defendant  ;(3)  or  that  he  connived  at  the  indecent  fa- 
miliarities of  the  defendant,(4)  and  showed  the  utmost  in- 
difference about'her  reputation  and  character;  these  are 
some  of  the  many  circumstances,  which  manifestly  ought 
to  have  a  very  considerable  effect  with  the  jury  in  redu- 
cing the  amount  of  damages. 

One  defence,  as  we  have  seen,  is  that  the  plaintiff  con- 
nived at  his  wife's  elopement.  In  such  a  case  proof  may 
be  admitted,  on  the  part  of  the  plaintiff,  of  the  wife's  dec- 
laration as  to  her  intention  and  purpose  in  leaving  his 
house  ;  for  the  question  in  effect  is,  whether  the  husband 
156  knew  that  she  was  about  to  elope,  or  whether  he  believed 
that  her  intention  was  as  she  represented.(5) 

Evidence  of         If  the  wife's  character  for  chastity  has  been  attacked, 
c  arac  er,        whether  by  the  testimony  of  witnesses  called  on  the  part 
,        of  the  defendant,  or  by  the  course  adopted  in  the  cross- 
#    examination  of  the  plaintiff's  witnesses,  evidence  in  sup- 
port of  her  character  will  be  properly  admitted,  either  in 
chief  or  in  reply.     Even  though  the  cross-examination 
may  have  failed  in  its  object,  yet  perhaps  the  plaintiff 
might  be  properly  allowed  in  the  progress  of  his  case  to 
produce  some  evidence  in  favour  of  her  character ,  for  an 
imputation,  once  thrown  out,  is  too  apt  to  excite  suspicion 
even  in  the  fairest  minds :  and,  unless  at  least  the  imputa- 
tion is  retracted  in  the  most  unqualified  terms,  so  as  to 

leave  not  a  trace  behind,  the  evidence  of  character  ap- 

« 

(1)  Elsam  v  Fawcett,  2  Esp.  N.     1.  p.  188. 

F.    C.   562.      Gardiner  v  Jadis,         (3)   :*ull  N.  P.  27. 

MS.  Case,  1  Sclw.  N.  P.  25.  (4)  Bull.  N.  P.  27.    4  T.  R. 

(2)  Bull.  N.  P.  *7.     iJromley  ▼    655.  658. 

Waliase,  4  Esp.  X.  P.  C.  237.    4        (5)    loare  v  Allen,  3  Esp.  N. 
T.  II.  658.  Treatise  on  Evid.  vol/    P.  C.  276. 
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pears  to  be  made  necessary  by  the  course  which  the  other 
party  has  adopted  in  the  defence.  However,  it  should 
seem  that  Lord  Kenyon  doubted  of  the  propriety  of  ad- 
mitting such  evidence,  in  a  case  where  some  imputation 
had  been  unsuccessfully  made  on  the  character  of  the 
plaintiff.(l)  Lord  Kenyon  is  reported  to  have  said,  in 
that  case,  a  although  the  cross-examination  of  the  plain- 
tiff's witnesses  had  been  directed  to  impeach  the  character 
and  conduct  of  the  plaintiff,  he  did  not  think  that  this  au- 
thorised him  to  break  through  the  rule  of  evidence,  by  go- 
ing into  proof  of  character,  as  that  character  stood  unirn- 
peached  by  the  testimony  of  the  witnesses  examined,  who 
had  denied  the  imputation  intended  to  be  conveyed." 

II.  Secondly,  of  the  action  for  assaulting  and  debauch-  n.  Action  for 
ing  the  plaintiff's  daughter.  j£?WnSS* 


This  action  is  considered  to  be  an  action  of  trespass,  al- 
though the  real  foundation  of  the  action  is  not  violence,  but 
the  loss  of  service,  which  the  plaintiff  is  supposed  to  have 
sustained  in  consequence  of  the  seduction. (2)*(o)  This 
is  the  only  legal  foundation  for  the  action ;  but  beyond 
such  a  loss,  which  in  most  cases  is  merely  imaginary,  the 
plaintiff  will  be  allowed  to  recover  damages,  aggravated 
by  the  injury  done  to  the  object  of  his  affection.  How- 
ever difficult  it  may  be,  said  Lord  Ellenborough  in  one  of 
the  cases  on  this  subject,(3)  to  reconcile  to  principle  the 

(1)  King  v  Francis,  3  Esp.  116.     v  Wilson,  Peake,  N.  P.  C.  54. 

(2)  Woodward  v  Walton,  2  Tullidge  v  Wade,  3  V.ils.  19. 
New  Rep.  476.  And  cases  in  MS.  cited  in  2  Selw. 

(3)  11  East,  24.  And  see  Fores    N.  P.  1001. 

*  The  action  may  be  maintained  by  one  who  has  adopted  an  orphan 
as  his  own  child  ;  (Irwin  v  Dearman,  11  East  23.)  or  by  one  stand- 
ing in  the  place  of  a  parent,  (as,  an  aunt, ,  even  during  the  parent's 
life.    Edmondaon  v  Machell,  2  T.  R.  4.  ;  and  see  11  East,  24. 


daughter. 
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(a)  The  Supreme  Court  of  Appeals  of  Virginia  held  in  Parker  v 
Elliotte,  that  the  plaintiff  may  elect  to  bring  trespass  on  case.  6 
Mumford's  Rep.  687.    1  Virg.  Rep.  33. 
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giving  of  greater  damages  on  such  a  ground,  the  practice 
is  become  inveterate,  and  cannot  now  be  shaken. 

•  * 

Lots  of  serr.         The  relation  of  master  and    servant  must  subsist,  a 

least  in  some  degree,  but  a  very  slight  degree  will  be  suffi- 
cient^!) Proof  of  the  most  trifling  acts  of  service,  (such 
as  the  milking  of  cows,(2)  or  making  tea  for  the  plaintiff,) 
will  enable  the  plaintiff  to  maintain  this  action  of  trespass 
for  assaulting  and  debauching  his  daughter*  The  daugh- 
ter's attendance  on  the  parent  in  sickness  is  another  act 
which  may  be  considered  an  act  of  service,  and  amply 
sufficient  for  the  purposes  of  such  an  action.  Indeed,  if 
the  slightest  act  of  service  were  not  sufficient,  the  action 
would  necessarily  be  confined  to  the  lower  ranks  of  life, 
in  which  the  daughter  is  literally  a  servant ;  and  could 
never  be  extended  to  the  higher  order,  where  it  is  gener- 
ally more  wanted,  and  where  the  injury  is  often  of  a  more 
aggravated  kind.  However,  some  evidence  of  this  kind, 
slight  as  it  may  be,  will  be  absolutely  necessary ;  and  it 
seems  to  be  equally  necessary,  whether  the  daughter  is  of 
full  age  or  under  age.(3)*(a) 

(1;  Postlethwaite  v  Parkes,  3     168. 
Burr.  1878.    2  T.  R.  167.  (3)  Dean  v  Peel,  5  East,  45. 

(2)  rtennett  v  Alcott,  2  T.  B. 


*  In  the  ease  of  Dean  v  Peel,  above  cited,  which  was  an  action  on 
the  case  for  debauching  the  plaintiff's  da  'ghter,  it  appeared  that  the 
daughter  who  was  under  age,  was  at  the  time  of  the  seduction  not 
living  with  her  father,  but  was  in  service  in  another  person's  family, 
and  had  no  intention  of  returning  to  her  father's  house  ;  so  that  this 
ease  does  not  expressly  determine,  whether  some  proof  of  actual  ser- 
vice is  necessary,  where  the  daughter,  under  the  age  of  twenty-one 
years,  is  living  with  the  father  and  under  his  protection.  In  the  case 
of  Jones  v  Brown,  (Peake'sN.  P.  C.  233.)  which  was  an  action  for  an 
assault  upon  the  plaintiff's  son  and  servant,  Lord  Kenyon  declared,  as 


(a)  The  rule,  says  the  Supreme  Court  of  New -York,  is  settled, 
that  if  the  daughter  be  of  age  she  must  be  in  her  father's  service,  so 
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A  different  rule,  with  respect  to  the  necessity  of  proving  158 

acts  of  service,  has  been  adopted  in  the  action  of  trespass 
for  breaking  and  entering  the  plaintiff's  house,  and  de- 
bauching his  daughter.  In  the  case  of  Cock  v.  Wor- 
tham,(l)  the  Court  of  King's  Bench  determined,  that 
where  the  loss  of  service  is  the  foundation  of  the  action, 
as  in  trespass  for  assaulting  the  servant,  there  the  loss  of 
service  must  be  proved ;  but  where  it  is  laid  only  in  ag- 

(1)  2  Str.  1054.  more  fully  reported  from  MS.  in  1  Selw.  N.  P.  999. 


the  plaintiff's  counsel  were  proceeding  to  prove  that  the  son,  a  boy 
about  fourteen  or  fifteen  years  of  age,  was  usually  employed  about 
his  father's  business,  that  such  evidence  was  unnecessary  ;  and  that  if 
the  son  lived  in  his  father's  family  and  under  his  protection,  this 
would  be  sufficient  to  maintain  the  action.  And  in  the  case  of  Ben* 
nett  v  Alcott,  (2  Term  Rf  p.  168.)  where  the  daughter  was  consider- 
ably above  twenty-one  years  of  age,  Mr.  Justice  I  fuller  said,  "  Here, 
instances  of  actual  service  were  proved,  and  therefore  it  u  immaterial 
whether  the  were  of  age  or  not." 


as  to  constitute  in  law,  and  in  fact,  the  relation  of  master  and  servant, 
in  order  to  entitle  her  father  to  a  suit  for  seducing  her.  If  she  be  un- 
der age  she  is  presumed  to  be  under  his  control  and  protection,  so  aa 
to  entitle  him  to  the  action,  whether  she  actually  resides  with  him  or 
not.  Nickleson  v  Stryker,  10  Johns.  Hep.  115.  So,  in  an  earlier 
case  ;  a  daughter  of  the  age  of  nineteen  years,  with  the  consent  of 
her  father,  went  to  live  with  her  uncle,  for  whom  she  worked  when 
she  pleased,  and  he  agreed  to  pay  her  for  her  work,  but  there  was  no 
agreement  for  her  continuance  in  his  house  for  any  time.  While  in 
her  uncle's  house  she  was  seduced  and  got  with  child,  and  immedi- 
ately after  returned  to  her  father's  house,  where  she  was  maintained, 
and  the  expense  of  her  lying  in  paid  by  him,  though  had  not  that  mis- 
fortune happened  to  her,  she  had  no  intention  of  returning  to  her  fa- 
ther; it  was  held  that  an  action  on  the  case  for  debauching  and  getting 
his  daughter  and  servant  with  child,  per  quod  aervitium  amisit  was 
maintainable  by  the  father  against  her  seducer ;  the  father  not  having 
divested  himself  of  his  power  to  reclaim  her  services  ;  and  the  sup- 
posed relation  of  master  and  servant  was  presumed  from  his  right  to 
her  services,  arising  from  his  liability  to  maintain  and  provide  for  her 
while  under  age.    Martin  v  Payne,  9  Johns.  Bep.  387. 


*• 


Licence. 
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gravation  of  damages,  as  in  an  action  for  breaking  and  en- 
tering the  plaintiff's  house,  there,  although  the  loss  of  ser- 
vice is  not  proved,  (and  consequently  no  damages  for  the 
seduction  can  be  given,)  yet  the  plaintiff  will  be  entitled 
to  a  verdict  for  the  trespass. 

In  the  action  of  trespass  for  entering  the  plaintiff's 
bouse,  and  debauching  his  daughter,  the  defendant  cannot 
prove,  under  the  general  issue,  a  licence  from  the  plaintiff, 
or  his  permission  to  enter.(l)  And  if  a  licence  were 
pleaded,  the  fact  of  the  daughter  having  admitted  the  de- 
fendant into  the  house,  if  done  without  the  privity  of  the 
father  or  mother,  Would  not  sustain  the  plea.(2) 

The  daughter  is  clearly  a  competent  witness  to  prove 
the  seduction  and  other  facts  of  tlje  case ;  and  it  is  the 
constant  practice  to  admit  her  evidence.  On  her  cross- 
examination,  she  is  not  compellable  to  answer  the  ques- 
tion, whether  she  has  been  connected  with  other  men. (3) 


Proof  of  pro- 
mise of  mar- 
riag-e  not  ad- 
missible. 


Evidence  of  the  defendant  having  given  the  daughter  a 
promise  of  marriage,  before  he  seduced  her,  is  riot  admis- 
sible. (4)(a)  The  breach  of  such  an  engagement  may  be 
made  the  subject  of  another  distinct  action ;  and  it  is  an 
injury  to  the  daughter,  not  to  the  parent.  In  the  case  of 
Dodd  r.  Norris,(5)  where  the  cross  examination  of  the 
daughter  was  intended  to  shew,  that  she  had  surrendered 
herself  to  the  defendant  with  extreme  indelicacy,  and  had 
been  guilty  of  levity  of  conduct,  it  was  insisted,  that  a 
promise  of  marriage  might  be  proved  for  the  purpose  of 

(1)  Bennett  v  Alcott,  2  T.  R.  (4)  Tullidg-e  v  Wide,  3  Wils. 
166.  18. 

(2)  <ee  Cock  v  Wortham,    2  (5)  Dodd  r  Norris,  3  Catapb. 
Selw.  N.  P.  999.  519.    Elliott  v  Nicklin,  5  Price, 

(3)  Dodd  v  Norrii,  3   Campb.  641. 
519. 


(a)  Ace.  Foreter  v  Sufileld,  1  Johns.  Bep.  29A 
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explaining  under  what  circumstances,  and  with  what  pros- 
pects, she  had  admitted  the  familiarity  of  the  defendant ; 
but  Lord  Ellenborough  refused  to  admit  the  evidence,  and 
ruled,  that  the  utmost  limit  to  which  the  re-examination 
could  properly  go,  would  be  to  inquire,  whether  he  paid 
his  addresses  to  her  in  an  honourable  way. 

Witnesses  cannot  be  examined,  on  the  part  of  the  plain-  Evidence  o£ 
tiff,  as  to  the  general  character  of  the  daughter  on  the  cilftractcr' 
point  of  modesty,  excepting  in  answer  to  evidence  on  the 
other  side ;  and  even  if  a  specific  breach  of  chastity  were 
to  be  proved  by  the  defendant's  witnesses,  (as  that  she  had 
a  criminal  connection  with  another  person  before  her  ac- 
quaintance with  the  defendant,)  still  it  has  been  held  by 
Lord  Ellenborough,  in  the  case  of  Bamfield  v.  Massey,(l) 
that  such  evidence  of  general  character  is  not  admissible, 
and  that  the  plaintiff  ought  to  be  restricted  to  the  disprov- 
ing of  the  specific  breach  of  chastity  alleged  by  the  de- 
fendant. In  another  case,(2)  where  tfie  daughter  had 
been  cross-examined  as  to  the  supposed  indelicacy  and 
grossness  of  her  conduct,  and  it  was  proposed  to  call  wit- 
nesses to  speak  to  her  general  character,  with  a  view  of 
repelling  the  imputations  upon  her  modesty,  Lord  Ellen- 
borough ruled,  that  such  evidence  could  not  be  received, 
as  no  evidence  of  her  bad  character  had  been  given  on 
the  part  of  the  defendant ;  and  that  the  proper  time  for 
explaining  her  conduct  was  on  the  re-examination. (3) 

The  plaintiff,  as  was  before  stated,  may  recover  dama-  Damage*, 
ges  beyond  the  loss  of  service. (a)     Indeed,  the  loss  of  ser* 

(1)  1  Campb.  460.  520. 

(2)  Dodd-v  Norris,  3  Campb.        (3)  See  ante,  p.  156. 


(a)  But  it  has  been  determined  that  where  there  is  evidence  that 
the  parent  must  hare  known  that  the  course  of  conduct  allowed  by 
him  between  the  defendant  and  his  daughter  would  inevitably  termin- 
ate in  seduction,  he  shall  not  be  entitled  to  damages  for  such  seduc- 
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vice  is  in  most  cases  merely  imaginary ;  the  real  injury  is 
the  wound  to  the  parents9  feelings.  The  highest  legal  au- 
thorities have  declared,  that  damages  may  be  properly 
given  as  a  compensation  for  the  loss  which  the  father  has 
sustained,  in  being  deprived  of  the  society  and  comfort  of 
his  child,  and  from  the  dishonour  which  he  receives.(l) 
An  inquiry,  therefore,  into  the  circumstances  of  the  fa- 
ther's family,  the  general  good  conduct  of  the  family,  and 
the  number  of  his  children,  has  been  properly  allowed.  In 
a  case,(2)  where  such  evidence  was  proposed  and  objected 
to,  Lord  Eldon  received  the  evidence :  he  said,  "  In  point 
of  form,  the  action  only  purports  to  give  a  recompense 
for  loss  of  service ;  but  we  cannot  shut  our  eyes  to  the 
fact,  that  this  is  an  action  brought  by  a  parent  for  an  injury 
to  his  child:  in  such  a  case,  I  am  of  opinion,  the  jury  may 
take  into  their  consideration  all  that  he  can  feel  from  the 
nature  of  the  loss.  They  may  look  upon  him  as  a  parent 
losing  the  comfort  as  well  as  the  service  of  his  daughter, 
in  whose  virtue  he  can  feel  no  consolation,  and  as  the  pa- 
rent of  other  children,  whose  morals  may  be  corrupted  by 
her  example." 


(1)  So  held  by  Lord  Ellenbo-  and  by  Lord  Eldon  in  Chambers  t 

rough  in  the  case  of  Southern-  Irwin,  ib. 

wood  t  Ramsden,  MS.  case,  re-  (2)  Bedford  v  M'Cowl,  3  Esp. 

ported  in  2  Selw.  N.  P.  1001.,  N.  P.  C.  119. 


tion.  Where  the  conduct  of  the  daughter  has  been  lewd,  there  the 
plaintiff  is  entitled  only  to  a  strict  recompense  for  the  loss  of  her  ser- 
vices during  pregnancy.  Per  Spencer,  J.  in  Fletcher  v  Randall,  An- 
thon's  N.  P.  196.  This  point  is  fully  supported  by  the  case  of  Ack- 
eTly  t  Haines,  2  Caines'  Rep.  292. 
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CHAP.  XIII. 

Of  Evidence  in  Actions  given  by  Statutes* 

*THE  preceding  chapters  having  treated  of  that  class 
of  actions  on  the  case,  which  are  founded  on  contracts 
and  on  torts,  we  may  proceed  now  to  consider  another 
class,  which  has  been  given  by  particular  acts  ef  parlia- 
ment. It  is  not  intended  to  go  into  detail  through  the 
long  list  of  actions  of  this  kind,  but  to  liiuit  the  inquiry  to 
such  as  are  in  most  frequent  use ;  of  which  the  action  on 
the  statute  of  Winton,  and  that  on  the  Riot  Act,  are  the 
principal* 
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I.  First,  as  to  the  action  given  by  the  statute  of  Win-     I.  Action  or 

of' 
cry. 


ton,  or,  as  it  is  commonly  called,  the  Statute  of  Hue  and  *^# 


Cry. 

The  statute  of  Wintoft(l)  makes  the  inhabitants  of  hun- 
dreds answerable  for  robberies,  if  they  have  not  taken  the 
offenders  within  a  certain  time  after  the  offence.  The  de- 
claration in  this  action  usually  states  the  robbery  of  the 
plaintiff,  and  specifies  the  property  stolen ;  it  then  states  the 
raising  of  the  hue  and  cry,  the  notice  of  the  robbery  to  the 
inhabitants  of  some  town  or  hamlet  near  the  place,  the  ex- 
amination of  the  party  on  oath  before  a  magistrate,  the 
notice  to  one  of  the  constables  of  the  hundred,  the  notice 
in  the  Gazette,  and  the  bond  for  payment  of  costs  in  case 
the  plaintiff  fail  in  his  action;  and  states,  lastly,  that  forty 
days  have  elapsed  since  the  robbery,  yet  that  the  inhabit- 
ants of  the  hundred  have  neither  made  amends  nor  appre- 
hended any  one^of  the  offenders. 

First,  as  to  the  robbery. — It  must  be  proved,  that  the  proof  of  fob* 

beiy. 
(1)  St.  13  Ed.  1.  c.  2.   p 
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162  plaintiff  has  been  robbed  in  the  day  time,  or  day-light,  and 

out  of  the  night,(l)  that  is,  while  there  was  sufficient  light 
(whether  before  sun-rise  or  after  sun-set  is  immaterial,)  to 
distinguish  a  man's  countenance;. that  he  was  robbed 
openly,  as  on  the  highway,  or  in  a  lane  or  wood,  or  some 
other  open  place,(2)  and  not  in  a  dwelling-house,  which  a 
man  is  expected  to  defend  at  his  own  peril  ;(3)  that  he  was 
robbed  in  the  hundred  named  in  the  declaration,  but  whe- 
ther in  the  same  parish,  (if  a  parish  is  named,)  or  in  some 
other  parish,  is  not  material  ;(4)  and,  if  robbed  on  a  Sun- 
day, that  he  was  not  travelling  at  the  time,  the  statute  in 
the  reign  of  Ch.  €.  for  the  better  observance  of  that  day^S} 
.having  expressly  enacted,  that  "  if  any  person,  who  shall 
travel  on  the  Lord's  day,  shall  be  then  robbed,  the  hun- 
dred shall  not  be  answerable  for  the  robbery  so  commit- 
ted." 

Notices.  Secondly,  as  to  the  notice  of  the  robbery,  to  be  given* 

by  the  plaintiff. — The  hue  and  cry  is  to  be  made  by  the 
hundred ;  on  receiving  notice  of  the  robbery,  the  inhabi- 
tants are  bound  to  raise  the  hue  and  cry  without  delay  ; 
though  the  declaration,  therefore,  usually  avers  that  it  was 
made  by  the  plaintiff,  that  averment  need  not  be  pro- 
ved.^) 

Notice  to  in-      ^he  notices,  to  be  proved  on  the  part  of  the  plaintiff, 

habitant*.        are,  first,  that  by  the  statute  27  Eliz.  c.  13.  s.   11.,  which 

requires  notice  and  intelligence  of  the  robbery  to  be  given 

(1)  Ashpole's  case,  7  Rep.  2d  in  a  highway.  Savill's  case,  *1 
part,  6.  a.  Milbourn's  case,  ib.  Mod.  221.  2Saund.  376.  note  8. 
©\  b.  May  v  Hundred  of  Morley,  Such  a  statement  seems  therefore 
Cro.  Jac.  106.     Bull.  N.  P.  184.  immaterial,  and  it  would  not  be 

(2)  Cooper  ▼  Hund.  of  Bassing-  of  any  consequence,  if  the  rob* 
stoke,  2  i  d.  Raym.  828.  There  bery  were  to  be  proved  in  some 
the  robbery  was  committed  in  a  other  place. 

coppice.     Proof  that  the  robbery  (3)   Sendil's  case,  7  Rep.  2d 

was  committed  in  a  private  way,  part,  6.  a. 

is  sufficient  to  charge  the   Hun-  (4)    Shrewsbury    v    Hund.   of 

dred.     Bull.  N.  P.  184.     The  de-  Ashton,  2  Leon.  174. 

claration    needs    not^  state    the  (5}  St.  29  G.  2  c  7.  s.  5. 

robbery  to  have  been  committed  (6)  Bull.  N.  P.  187. 
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with  all  convenient  speed  to  some  of  the  inhabitants  of 
some  town,  village,  or  hamlet,  near  the  place  where  the 
robbery  was  committed.  This  statute  it  may  be  observed, 
does  not  insist  on  a  notice  to  the  nearest  place,  nor  on 
a  notice  to  any  place  in  the  same  county  or  hundred,  in  163 

which  the  robbery  was  committed;  and  the  cases  have 
determined,(l)  that  this  is  not  the  meaning  of  the  legis- 
lature. 

The  other  additional  notices,  to  be  proved,  are  that  to  Notice  to 
the  constable  and  that  in  the  Gazette,  which  are  required 
by  thestat.  8  G.  2.c.  16.  In  conformity  with  this  statute,  it 
ought  to  be  proved,  that  the  party  robbed,  with  all  con- 
venient speed  after  the  robbery,  gave  notice  of  it  to  one  of 
the  constables  of  the  hundred,  or  to  some  constable,  bors- 
holder,  headborough,  or  tithingman,  of  some  town,  parish, 
village,  hamlet,  or  tithing,  near  the  place  where  the  rob- 
bery happened ;  or  that  he  left  notice  in  writing  of  the 
robbery  at  the  dwelling-house  of  such  constable,  &c,  de- 
scribing in  such  notice,  so  given  or  left,  (so  far  as  the  na- 
ture and  circumstances  of  the  case  will  admit,)  the  felon 
or  felons,  and  the  time  and  place  of  the  robbery. 

The  notice  in  the  Gazette  ought  to*  be  inserted  within  Notice  in  Ga 
twenty  days  next  after  the  robbery ;  and  it  must  describe,  a 
like  the  former  notice,  (so  far  as  the  nature  and  circum- 
stances of  the  case  will  admit,)  the  felon  or  felons  and  the 
time  and  place  of  the  robbery ;  and  mention  one  other 
particular,  which  the  former  notice  does  not  requite,  name- 
ly, the  goods  or  effects  of  which  the  party  was  robbed. 
Every  distinguishing  mark,  observed  by  the  party  robbed 
in  the  features  or  appearance  of  the  robbers,  ought  to  be 
carefully  mentioned  in  these  notices ;  for  the  omission  of 
any  one  distinguishing  mark,  by  which  the  plaintiff  would 

(1)  Noy,  52.    Merrick  vHund.    Bull.  N.  P.185. 
of  Rapesgate,  Cro.  Car.  379.— 
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have  recognized  him,  will  be  fatal  to  the  actional )  The 
notice  shouid  also  give  a  full  and  correct  account  of  the 
property,  of  which  the  party  was  robbed,  as  far  as  circum- 
stances will  allow ;  and  if,  before  the  time  of  inserting  the 
164  notice  in  the  Gazette,  he  has  ascertained  that  other  articles 
had  been  taken  from  him  besides  those  specified  in  the 
Gazette,  which  at  first  he  did  not  remember,  the  omission 
of  these  will  not  only  preclude  him  from  recovering  to  the 
extent  of  those  particular  articles,  but  the  better  opinion 
.  seems  to  be,  that  it  will  prevent  him  also  from  recovering 
for  any  part  of  his  property,  even  for  that  which  he  has 
correctly  described. (2)  The  notice  in  the  Gazette  is  to 
be  proved  by  the  production  of  the  Gazette. 

pxajnjnation.  Another  form,  necessary  to  be  observed  and  proved  at 
the  trial,  is  the  examination  before  a  justice  of  peace,  in 
pursuance  of  the  stat.  27  Eliz.  c.  13.  s.  11.*    The  exa- 


(1)  Whitworth  v  Hundred  of  (2)  The  Court  were  equally  di- 

€rimahoe<  2  Wils.  s09.  The  onus-  Tided,  in  Chandler  v  Hundred  of 

eion  was  in  the  t>azctte,  and  the  Sunning,  Barnes,  458  ;    .ull.  N. 

nark  omitted  was  one  in  the  face,  P.  186.  S.  C.    -   hitworth  v  l.un- 

by  which  the  plaintiff,  as  he  said,  died  of  \  rimshoe,  2  Wils.  109. 

thought  he  could  have  known  the  2  Saund.  $76.  n.  5. 
robber  from  any  other  person. 


*  The  words  of  the  statute  of  Eliz.  are,  that  "  no  person  or  perv- 
ious, that  shall  be  robbed,  shall  have  any  action,  except  he  or  they 
shall,  within  twenty  days  before  action  brought,  be  examined  upon 
oath  whegier  be  or  thef  knew  the  parties  that  committed  the  robbe- 
ry." The  words  of  the  st.  52  G.  3  c.  130.,  another  statute  whicb 
gives  an  action  against  the  hundred,  are  not  very  different :  they  are 
as  follows,  "  that  no  person  or  persons  shall  be  enabled  to  recover, 
unless  he,  she,  or  they  give  in  his,  her,  or  their  examination  upoa 
oath,  or  the  examination  of  his,  her,  or  their  servant  that  had  the 
care  of  the  buildings,"  &c.  Under  this  latter  clause  it  has  bee* 
held,  that  if  the  action  is  brought  by  persons,  partners  in  trade,  sev. 
•ral  of  whom  were  present  when  the  offence  was  committed,  an  ex- 
amination given  in  by  a  single  partner  on  behalf  of  himself  ami  the 
others,  in  which  he  declares  only  his  own  want  of  knowledge,  is  qgft 
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initiation  of  the  party  is  to  lie  taken  on  oath,  within  twenty 
days  before  the  bringing  of  the  action,  by  some  jU9tke  of 
the  peace  of  the  county  where  the  robbery  was  commit- 
ted, inhabiting  within  the  hundred  or  near  it ;  and  the 
party  robbed  is  to  be  examined  to  this  point,  whether  he  165 

knows  any  of  the  persons  who  committed  the  robbery  j 
that,  in  case  of  hie  knowing  any,  he  may  enter  into  a  re- 
cognizance to  prosecute. 

The  examination  need  not  be  taken  by  the  justice,  who 
lives  nearest  to  the  place  where  the  robbery  was  commit- 
ted ;  and  though  there  may  be  many  others  living  nearer, 
it  is  not  material.(l)  Nor  need  the  examination  be  taken 
within  the  county.(2)  All  that  the  statute  directs,  is,  that 
the  justice  must  be  a  justice  of  the  county,  and  one  who 
inhabits  in  the  hundred  or  near  it. 

The  examination,  if  taken  in  writing,  must  be  produced  Proof  of  «anv 
and  proved  as  other  examinations  before  magistrates.  The 
common  proof  is  by  proving  the  handwriting  of  the  magis- 
trate, before  whom  the  examination  purports  to  have  been 
taken.  This  kind  of  proof,  however,  does  not  appear  ab- 
solutely necessary;  and  it  has  been  held  sutlicient  to 
prove,  that  he  who  took  the  examination  acts  as  a  justice 
of  the  peaee,  and  that  the  examination  was  delivered  by 
his  clerk  to  the  person  producing  it.(3)     The  signature  of 

(1)  Bull.  N.  P.  186.,  citing  hurst,  rro.  Car.  211.  and  so  de- 
Lake  v  Hund.  of  Croydon,  in  termined  by  nearly  at!  the  judges 
1774*  of  Westminster    all. 

"(2)  This  point  was  much  con-        (3)  Bull.  N.  P.    186.  citing1  a 

sidered  in  HeUer  ▼  iiund.  of  Ben-  case  before  Parker  Ch.  J.  1722. 


sufficient,  (a)  perhaps  it  may  not  be  necessary  in  all  cases,  that  all  the 
partners  should  be  examined  :  but  if  one  claim  for  the  others,  ho 
ought  at  least  to  negative  their  knowledge,  to  the  best  of  his  belief; 
and  if  all  the  partners  possess  the  means  of  information,  (as,  if  they 
were  present  at  the  time  of  the  fact,)  then,  it  seems,  they  ought  all 
to  declare,  whether  or  not  they  knew  the  offenders. (a) 

(a)  Nesham  and  others  v  Armstrong,  1  Barn.  &  Aid.  146. 151, 152. 
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the  party  robbed  is  not  necessary-,  and  if  he  signs,  it  seemi 
unnecessary  to  prove  his  signature. 

It  is  the  duty  of  the  magistrate  to  take  the  examination 
correctly  :  and  when  once  taken  in  writing,  it  cannot  be 
enlarged  or  varied  by  parol  evidence.  Nor  is  evidence 
admissible  to  shew,  that  the  party  mentioned  other  circum- 
stances before  the  magistrate,  omitted  in  the  examination, 
which  are  inconsistent  with  his  account  at  the  trial. (1) 

A  written  examination,  however,  is  not  required  by  the 
statute ;  and  though  writing  is  generally  most  satisfactory, 
166  ye*  it ls  not  absolutely  necessary.  If  the  examination  has 
not  been  taken  in  writing,  it  may  be  proved  by  the  magis- 
trate, appearing  at  the  trial,  and  deposing  to  the  substance 
of  the  usual  affidavit.(2) 

Limitation  of        Lastly,  this  examination  ought  to  be  taken  within  twenty 
iUL  days  next  before  the  action  is  brought.     This  is  a  condi- 

tion precedent,  and  a  limitation  of  the  action.  There  is 
another  limitation  also,  with  reference  to  the  time  of  the 
robbery;  the  stat.  of  Eliz.  (27  Eliz.  c.  13.  s.  9.)  having 
enacted,  that  the  party  robbed  shall  not  charge  the  hun- 
dred, unless  he  commences  his  action  within  one  year  next 
after  the  robbery.  To  prove  that  the  action  has  not  been 
commenced  too  late,  the  original  writ,  which  is  the  com- 
mencement of  this  action,  ought  to  be  produced,  or,  if  re- 
turned and  filed  of  record,  proved  by  an  examined  cogjv 
Original  writs  against  hundreds,  corporations,  heirs,  ahdjn 
several  other  cases,  are,  by  the  practice  of  the  Cursitor'g 
Office,  tested  on  the  same  day  on  which  they  are  bespo- 
ken; and  if  the  original  against  the  hundred  is  tested  within 
the  year,  the  time  is  saved,  though  the  writ  has  not  passed 
the  great  seal  till  after  the  end  of  the  year.(3) 

(1)  Bull.  N.  P.  186.    And  see       (2)  BuU.  N.  P.  186. 
Treat,  on  Ev.  vol.  >.  p.  372.  R.  v       (3)  Price  v  Hand,  of  ehewtOD, 
Thornton.  1  p.  Wffl.  437. 


Ch.  13.]  given  by  Statutes. 

Another  form,  and  the  only  one  which  remains  to  be  Bond;, 
mentioned,  is  the  giving  of  a  bond  as  security  for  costs. 
The  st.  8  G.  2.  c.  16.  s.  1  •  enacts,  that  no  person  shall 
maintain  this  action  against  the  hundred,  unless,  before 
commencing  the  action,  he  shall  go  before  the  chief  clerk 
or  secondary,  or  the  filacer  cf  the  county  wherein  the  rob- 
bery has  happened,  or  the  clerk  of  the  pleas  of  that  court 
wherein  the  action  is  intended  to  be  brought,  or  their  re- 
spective deputies,  or  before  the  sheriff  of  the  county  where 
the  robbery  happened,  and  enter  into  a  bond  to  the  high 
constable  of  the  hundred,  in  the  penal  sum  of  100/.,  with 
two  sufficient  sureties  to  be  approved  of  by  such  chief 
clerk,  &c.  respectively,  with  condition  for  securing  to  such 
high  constable  the  due  payment  of  his  costs,  in  case  he 
(the  plaintiff  in  the  action)  shall  happen  to  be  nonsuited, 
or  shall  discontinue  his  action,  or  in  case  of  judgment 
against  him  on  demurrer,  or  in  case  of  a  verdict  given 
against  him.  The  bond,  therefore,  conformable  with  this 
provision  of  the  statute,  must  be  produced,  and  the  execu-  „ 
tion  proved  in  the  regular  manner. 

The  party  who  has  been  robbed,  though  interested  as  Witness, 
plaintiff  in  the  action,  is  yet  a  competent  witness,  from  the 
necessity  of  the  case,  to  prove  the  robbery,  and  the  pro- 
perty of  which  he  was  robbed.(l)  But  hfe  is  not  compe- 
tent to  prove  other  facts,  which  can  as  well  be  proved  by 
other  witnesses ;  such  as  the  situation  of  the  place  where 
the  robbery  was  committed,  the  notice  to  the  inhabitants 
in  the  neighbourhood,  or  any  other  fact  of  a  similar  na- 
ture. And  the  party  robbed  cannot  recover  more  than 
the  value  of  two  hundred  pounds,  unless  he  was  in  com- 
pany with  another  person  at  the  time  of  the  robbery,  who 
oan  attest  the  truth  of  his  being  robbed.(2) 


(1)  See  Treat,  on  Ev.  vol.  i.    statute  is    ill  penned,  but   tlii* 
72.  126.  seems  to  be  the  meaning. 

(2)  St.  22  G.  2.  c.  24.     The 
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The  inhabitants  of  the  hundred,  in  which  the  robbery 
happened,  would  have  been  formerly  incompetent;  but 
now  they  are  rendered  competent  by  a  clause  in  the  sta- 
tute beforementioned,(l)  and  may  give  evidence  on  behalf 
of  the  hundred,  as  they  might  if  residing  in  some  other 
place. 

Defence  under  The  averment  in  the  declaration,  that  the  hundred  have 
general  isane.  nQ^  ma(je  amen(jg  or  apprehended  any  one  of  the  offend- 
ers, is  a  negative,  which  it  will  be  incumbent  upon  the  de- 
fendants, if  they  can,  to  prove  in  their  defence*  The 
hundred  will  not  be  chargeable,  if  any  one  of  the  robbers 
has  been  taken  before  the  commencement  of  the  action, 
though  not  taken  within  forty  days  after  the  robbery ;  the 
168  writ  being,  "  that  they  have  not  hitherto  taken  them."(2) 

This  defence  may  be  proved  under  the  general  issue* 

Further,  the  hundred  will  not  be  chargeable,  if  any  one 
of  the  robbers  has  been  apprehended  within  the  space  of 
forty  days  next  after  the  public  notice  in  the  Gazettc.(3) 
"  Such  a  defence,  in  the  opinion  of  Mr.  Justice  Bullcr,  must 
he  pleaded,  and  cannot  be  given  in  evidence  under  the 
general  issue.(4)  However,  it  should  seem,  according  to 
the  modern  practice,  this  might  be  given  in  evidence  un- 
der the  generaPissue  of  nil  debet,  (o) 

Secondly,  as  to  the  action  given  by  the  riot  act. 

II.  Action  on      The  riot  act  (6)  makes  the  inhabitants  of  a  hundred  lia- 
notact.  kje  fQ  pay  <jamageSj  where  certain  buildings,  specified  in 

the  act,  have  been  demolished  or  pulled  down  either  whol- 
ly or  in  part  by  riotous  assemblies  of  people;  and  this  ac- 
tion of  damages  is  to  be  brought  against  two  or  more  of  the 
inhabitants. 

(1)  St.  8  G.  2.  16.  s.  15.  Tr.  (3)  St.  8  G.  2.  c.  16.  s.  3. 

on  Kvid  vol.  1.  126.  (4)  Mull.  N.  P.  187. 

(2^  rtaskervil  v  .  tundred  of  Ajf-  (5)  Treat,  on  E  id.  vol.  . .  311. 

bridge,  1  Sid.  11.    2  Saund.  275.  (6)  1  G.  1.  st.  2.  c.  5.  s.  6. 
a.  note. 
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The  plaintiff  in  this  action  will  have  to  shew  an  interest  PWntiff's  in- 
in  the  property,  sufficient  to  enable  him  to  sue  for  dama-  premises, 
ges ;  as  for  instance,  his  possession  of  the  premises ;  or 
that  he  is  the  owner,  or  trustee  having  the  legal  estate : 
and  it  seems  also,  that  the  bare  trustee  of  a  mortgage- 
term,  which  has  been  satisfied,  may  maintain  this  action* 

0) 

It  will  not  be  necessary  to  prove  that  there  were  rioters,  Nature  of 
to  the  number  of  twelve,  concerned  in  the  work ;  for  that  0UtI*£*' 
number  is  not  mentioned  in  the  clause  which  makes  the 
offenders  guilty  of  felony,  nor  in  the  clause  which  gives 
the  action  against  the  hundred,  though  it  is  in  a  former 
clause  of  the  statute.(2)     However,  it  must  be  proved,  16q 

that  the  outrage  committed  was  of  such  a  nature  as  to 
amount  to  a  felony  within  the  meaning  of  the  fourth  sec- 
tion ;  in  that  case  alone  the  hundred  being  )iable.(3) 

Prosecutions,  under  the  riot  act,  are  to  be  commenced  commcncc- 
within  twelve  months  after  the  offence.(4)  But  there  is  mcntof*ction 
no  clause  limiting  the  time  for  bringing  the  action  5  a  pro- 
vision generally  adopted,  where  the  hundred  is  made  lia- 
ble. However,  it  has  been  suggested. (5)  and  it  seems 
reasonable,  that  the  clause  respecting  prosecutions  would 
probably  be  held  to  apply  also  to  the  civil  remedy. 

The  measure  of  the  damages,  to  be  recovered,  is  the  Damage*, 
value  of  any  part  of  the  buildings  which  may  have  been 
damaged  or  pulled  down,  or  of  the  furniture  or  other  valu- 
able property  destroyed  or  damaged  in  the  prosecution  of 
the  riot.(6)  But  the  value  of  property  which  may  have 
been  feloniously  taken  away  from  the  house,  and  stolen, 
cannot  be  recovered. (7) 

(1)  Pritchit  v.  Waldron,  5  T.     Mr.  Serjeant  V  illiama. 

B.  14.  (6)    Katcliffe  v   Eden,    Cowp. 

(2)  8.  C.  5  T.  R.  14.  485.  • 

(3)  Keid  v   Clarke,   7   T.  R.         (7)  Greaaley  v  Hi^ffinbotto  ■.,  1 
496.  East,  636.       eckwitli  v  Wood,  1 

(4)  Sect.  7.  Ram.  &  Aid.  4S7. 

(5)  2  tfaund.  378.  b.  note,  by  • 
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CHAP.   XlV. 


Of  Evidence  in  an  Action  of  Ejectment. 

THE  proceedings  in  the  action  of  ejectment  have  been 
instituted  for  the  purpose  of  trying  this  question  : — which 
of  the  litigating  parties  is  entitled  to  the  possession  of  an 
estate,  the  party  claiming  possession,  or  the  person  who  is 
supposed  to  withhold  possession  unlawfully.  The  lessor 
of  the  plaintiff  must,  therefore,  prove  the  defendant,  or,  if 
the  defendant  defend  as  landlord,  must  prove  his  tenant  in 
possession  of  the  premises  which  he  seeks  to  recover;  and, 
further,  must  shew  in  himself  a  legal  title  to  the  possession 
at  the  time  when  he  is  supposed  to  have  made  the  demise 
stated  in  the  declaration. (a)  A  few  general  observations 
may  be  made  upon  each  of  these  points,  before  the  partic- 
ular cases  of  ejectment  come  to  be  considered. 

Proof  of  ae-  In  the  first  place,  the  defendant  must  be  shown  to  be  in 

session  Sp0S"  possession  of  the  premises  which  the  plaintiff  seeks  to  re- 
cover. If  the  defendant,  on  being  served  with  a  declara- 
tion in  ejectment  as  tenant  in  possession,  assent  to  that 
character,  and  afterwards  appear  and  plead,  this  will  be 
sufficient  evidence  of  his  being  such  tenant.(  1 )  The  com- 
mon consent  rule  is  not  evidence  of  his  possession;  for  the 
declaration  in  ejectment  describes  nothing  with  certainty, 
but  calls  upon  the  defendant  to  defend  generally.  If  he 
has  any  lands  in  the  parish  mentioned  in  the  declaration, 
he  may  reasonably  suppose,  on  being  served  with  the  eject- 

(1)  Doe  dem.  James  v  Stanton,  2  Barn.  &  Aid.  371. 


(a)  Plaintiff  in  ejectment,  mast  recover  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness'  of  the  defendant's.  Watts  v 
Heirs  of  Lindsey,  7  Wheat.  161. 
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ment,  that  the  plaintiff  intends  to  proceed  for  those  landi ; 
and,  if  it  turn  out  that  the  plaintifl  sues  for  other  lands,  it 
would  be  unreasonable  to  make  him,  on  that  account,  lia- 
ble to  the  costs  of  the  actional ) 

The  title  proved  must  not  be  inconsistent  with  the  de-  Proof  of  title  as 
mise  laid  in  the  declaration ;  in  other  words,  the  party, 
who  is  supposed  to  have  demised  the  premises,  must  have 
had  a  legal  power  to  demise.(fl)  If  the  lease  is  a  joint  lease 
from  several  persons,  it  has  been  said,  that  they  must  e 
proved  to  be  joint  tenants;  it  certainly  ought  to  be  proved, 
at  least,  that  they  had  such  an  interest  as  would  enable 
them  to  join  in  a  demise  of  all  the  premises  in  question.*^) 

(1)    Goodright    dem.   Halch  v    Blanchard  v  Wood,  1   Bos.  and 
Rich,  7  T.   R.   334.     Fenn  dem.    Pull.  573. 


*  The  plaintiff  may  declare  on  the  several  demise  of  each  of  the 
joint  tenants,  as  well  as  on  the  joint  demise  of  all ;  for  by  the  several 
demises  of  each  of  the  parties  interested,  he  has  the  entire  interest  in 
the  whole, subject-matter,  and  the  several  letting  severs  the  joint-ten- 
ancy. Doe  dem.  Marsack,  v  Read,  1 2  East,  57,  Doe  dem.  V\  hay  man 
v  Chaplin,  3  Taunt.  120.  After  the  decision  in  the  former  of  these 
cases,  it  may  he  a  question,  (as  was  suggested  in  that  case  by  the  At- 
torney deneral,  Mr  Vicary  Gibbs,)  whether,  since  joint-tenants  may 
sever,  tenants  in  common  may  not  join.    The  books  lay  it  down  as  a 


(a)  Therefore  the  demise  must  be  laid  at,  or  subsequent  to  the  time 

the  lessor's  right  accrued.  Van  Allen  v  Rogers,  1  Johns.  Cas.  283. 

< 

(b)  In  the  state  of  New-York  tenants  in  common  may  declare  either 
on  a  joint  or  separate  demise.  Jackson  d.  Vandenburgh  and  others  v 
Bradt,  2  Caines'  Rep.  169.  Separate  demises  from  several  lessors, 
between  whom  there  is  no  privity  of  interest,  may  be  laid  in  the  dec- 
laration ;  and  at  the  trial  the  plaintiff  may  prove  separate  titles  to  se- 
parate parts  of  the  premises,  and  recover  accordingly ;  for  it  cannot 
operate  as  a  surprise  on  the  defendant,  and  it  is  a  course  that  should 
be  encouraged  to  prevent  multiplicity  of  suits.  Jackson  d.  Roman 
and  others  v  Sidney,  12  Johns.  Rep.  185.  Declarations,  or  confes- 
sions, by  one  of  the  lessors,  evidence  against  all.  Jackson  v  M'Vcy, 
18  Johns.  370.    Brandt  v  Klein,  17  Johns.  $35. 


! 
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Where,  therefore,  the  plaintiff  declared  on  a  lease  made 

1 71  by  A.  and  />.,  and  it  appeared  at  the  trial  thai:  A*  wan  ten- 
ant for  life,  and  B,  had  the  remainder  in  fee,  bo  that  they 
could  not  join  in  a  present  demise,  the  plaintiff  failed  ;  the 
Court  resolved,  in  the  words  of  the  report,  fc*  that  present- 
ly, by  the  delivery  of  the  deed,  it  is  the  lease  of  A.  during 
his  life,  and  the  confirmation  of  £.;"  and,  therefore,  dur- 
ing ASs  life,  the  plaintiff  ought  to  have,  declared  on  a  iease 
made  by  him,  and,  after  his  death,  on  a  lease  made  by 
B.(\)  In  support  of  a  joint  demise,  it  will  be  sufficient  to 
prove  a  payment  of  one  entire  rent  by  the  defendant  to  the 
common  agent  of  the  several  lessors  of  the  plaintifi.(2) 

Proof  of  prera-      The  locality  of  the  premises  must  correspond  with  the 
lrcs  u  escn     description  in  the  declaration  ;(3)  and,  though  they  need 

not  correspond  exactly  as  to  number  or  extent,  yet  they 
cannot  be  recovered,  unless,  at  least,  they  are  compre- 
hended in  the  demand ;  the  lessor  of  the  plaintiff  ma\  re- 
cover less  than  he  demands,  though  he  cannot  recover 
more* 

Proof  of  out-        By  the  fictitious  proceedings  in  this  action,  the  defend- 
9         *        ant,  the  party  in  possession,  is  admitted  to  defend  on  con- 
dition of  his  entering  into  a  rule  to  confess,  at  the  trial  of 

172  the  cause,  the  lease  of  the  supposed  lessor  of  the  plaintiff, 

(1)  Treport's  case,   6  Rep.   14    case  more  fuUy  stated. 

fc.  Co.  Litt.  45.  a.  (3)  See  Treat,  on  Ev.  vol.  1,  p. 

(2)  Doe  dem.   Clarke  v  Grant,    230,  as  to  variance  in  place. 
12  East,  221.  See  infra,  the  same 


clear  established  rule  of  law,  that  tenants  in  common  may  join  in  a 
lease  for  years,  (a)  although  such  a  lease  will,  in  point  of  legal  opera* 
tion,  enure  as  several  leases.  However,  there  are  many  authorities  to 
show,  that  tenants  in  common  cannot  join  in  a  demise,  in  an  action  of 
ejectment.  vee  Co.  Litt  200.  a.  Mantle  v  ollingten,  Cro.  Jac.  166. 
Moore  v  Fursdcn,  1  Shower,  342.  Heatherley  dem.  V\  orthington  ▼ 
Weston,  2  Wils.  232. 

(a)  See  litt.  sect.  316.    Co.  litt.  45.  a.    X  Roll.  Ab.  877.  (B)  4: 
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the  plaintiff's  entry  and  ouster.  These  are  the  usual 
terms  on  which  he  is  admitted  to  defend.  But  if  the  de- 
fendant  is  tenant  in  common,  or  joint  tenant,  or  parcener 
with  the  lessor  of  the  plaintiff,  (in  which  cases,  since  the 
possession  of  the  defendant  is  prima  facie  the  possession  of 
all  the  co-tenants,  an  actual  ouster  must  be  proved,)  the 
-Court,  whence  the  proceedings  issue,  will  allow  him,  on 
proper  affidavit,  to  confess  only  lease  and  entry,  without 
also  confessing  ouster. (a)  if  this  course  has  been  taken, 
the  consent  rule  is  not  evidence  of  the  ouster,  as  it  would 
be,  if  it  were  general  to  confess  ouster  as  well  as  lease 
and  entry;  and,  therefore,  the  ouster  must  be  proved  by 
other  means,  as,  by  shewing  that  the  d^fe  dan t  held  ad- 
versely, or  that  he  denied  the  title  of  the  other  co-tenants, 
or  claimed  the  whole  of  the  premises  for  himself,  or  deni- 
ed possession  to  the  others,  or  took  the  whole  of  the  prof- 
its and  refused  to  account,  or  had  (he  sole  and  undisturbed 
possession  for  a  long  course  of  years  without  payment  of 
rent,  and  without  any  claim  of  any  part  of  the  profits  by 
the  other  co-tenants  during  the  whole  of  the  time.(  I ) 

An  actual  entry  upon  the  premises  is  necessary  only  in  Proof  of  entry, 
the  single  case,  where  a  fine  has  been  levied  with  pro-      cu* 
clamations,  (that  is,  provided  Uie  fine  operates  to  divest  ' 
the  lessor's  estate,)  and  where  the  proclamations  have  all 
been  made  before  the  time  of  bringing  the  e,ectment;(2) 
and  this  entry  must  have  been  made  within  a  year  before 
the  commencement  of  the  action. (3)  a    The  statute    of 
Henry  VII.,  respecting  fines,(4)  is  express  upon  this  sub- 
ject :  the  words  are,  "  the  said  proclamations  being  so  had 

(1)  Doe  dem.  Fisher  v  Prosser,  Str.  1086.      13  East,  489.  *>.  C. 

Cowp.  217.    Doe  dem.  Helling*  v  Compere  v  Hicks.  7  T.  R.  727. 
Bird,  11  East,  49.  (3)  By  st.  4  Ann.  c.  i6.  s.  16.    • 

(3)  Berrington  ▼  Parkhurst,  2       (4)  St.  4  5.  H.  7.  c.  24. 


(a)  Vide  Jackson  d.  Denniston  and  others  v  Denniston,  4  Johns. 
Rep.311.  Jackson  v  Lyons,  18  Johns.  398.  How  one  heir  may  disseise 
his  co-heirs,  yide  Ricard  y  Williams,  7  Wheat.  161 . 
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and  made,  the  said  fine  shall  be  a  final  end,  and  conclude 
as  well  privies  as  strangers  to  the  same,  except  women  co- 
vert, (other  than  parties  to  the  said  fine,)  and  every  person 
then  being  within  age  of  twenty-one  years,  in  prison,  or 
173  out  of  this  realm,  or  not  of  whole  mind  at  the  time  of  the 

said  fine  levied,  nor  parties  to  such  fine  ;  and  saving  to  all 
persons  and  their  heirs,  (other  than  the  parties  in  the  said 
fine,)  such  right,  claim,  and  interest,  as  they  have  in  the 
lands,  tenements,  and  hereditaments,  at  the  time  of  such 
fine  engrossed,  so  that  they  pursue  their  title,  claim,  or  inter- 
est  by  way  of  aclion(a)  or  lawful  entry*  within  five  years 
next  after  the  proclamations  mailed  In  all  other  cases, 
(excepting  this,  where  a  fine  has  been  levied  with  procla- 
mations,) the  confession  of  lease,  entry,  and  ouster,  is  suf- 
ficient^ 1)  An  actual  entry  is  not  necessary  to  avoid  a 
.  fine  at  common  law  without  proclamations  ;(2)  nor  is  it  ne- 
cessary to  avoid  a  fine  with  proclamations,  unless  the  proc- 
lamations have  all  been  made  at  the  time  of  the  commence- 
ment of  the  action ;(3)  nor  will  it  be  necessary  on  a  clause 
of  re-entry  for  non  payment  of  rent,(4)  or  for  the  breach  of 
a  condition. (5)(a) 

(1)  3  Hurr.  1897.  9  East,  17. 

(2)  Jenkins  dcm.  Harris  v  Prich-        (4)  Goodright  dem.  Hare  v  Ca- 
ard,  2  Wils.  45.     See   2    Woode-    tor,  2  i>oujr.  477. 

aon  Lect.  256.  -  G.)    And  Tapner  (5)  By  Lord  ♦  ansfield,  in  Oates 

dem.  Peckham  v  Merlott,  Wiiles,  dem.   Wigfall  x  Brvdon,  3  Burr. 

177.  1897.     1  East,  574*.     3  Maule  & 

(3)  Doe  dem.  Duckett  v  Watts,  fcelw.  275. 


(a)  As  the  remedy  by  ejectment  was  not  used  at  the  time  of  the 
enactment  of  this  statute,  for  the  trial  of  titles,  the  word  action  has 
been  interpreted  to  extend  to  real  actions  only,  and  hence  that  after  a 
fine  levied,  an  actual  entry  is  necessary  as  a  step  preparatory  tt*  bring- 
ing ejectment.  See  Adams  on  Ejectment,  91.  Comb.  249.  538. 
But  in  no  other  case  is  actual  entry  necessary.  Jackson  v  Crysler,  1 
Johns.  Cas.  125. 

(/i)  Ace.  Jackson  d.  Bronck  v  Crysler,  1  Johns.  Cas.  125.  Sed.  vide 
Lincoln  and  Ken nebeck   Bank  v  Drummond,   5  Mass.  Rep.   321.     I 
has  been  questioned  whether  an  actual  entry  is  not  necessary  to  pre- 
rent  the  operation  of  the   statute  of  limitations;  but  it  seems  quite 
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These  general  observations  being   premised,  wc  may     Landlord  v. 
proceed  to  consider  the  several  cases,  in  which  an  action  ■*  ■"     " 

of  ejectment  is  usually  brought.  And  the  order,  in  which 
it  is  proposed  to  treat  of  this  subject,  is,  first,  the  case  of 
an  ejectment  by  a  landlord  against  his  tenant ;  secondly, 
of  an  ejectment  by  an  heir  at  law  ;  thirdly,  by  a  devisee  ; 
fourthly,  by  a  guardian ;  fifthly,  of  an  ejectment  by  a  per- 
son claiming  lands  under  an  execution,  as,  by  a  tenant  by 
eligit,  conusee  of  statute  merchant,  statute  staple,  &c. ; 
sixthly,  of  an  ejectment  by  a  mortgagee  ;  and,  lastly,  may 
be  considered  the  action  of  trespass  for  mesne  profits, 
with  which  the  chapter  will  close. 

1.  The  simplest  case  of  ejectment,  with  respect  to  evi-  I.  Action  by 
dence,  is  where  the  action  is  brought  by  a  landlord  against  determination 
his  tenant,  on  a  determination  of  the  tenancy.     The  facts  of  tenancy, 
which  the  lessor  of  the  plaintiff  will  have  in  this  case  to 
prove,  are,  the  demise  by  him  to  the  defendant,  and  the 
determination  of  that  demise.     A  tenancy  may  be  de- 
termined by  the  running  out  of  the  term,  or  upon  some 
contingency,  or  by  the  breach  of  a  condition  or  covenant; 
and,  in  the  case  of  a  tenancy  from  year  to  year,  by  a  regu- 
lar notice  to  quit  at  the  end  of  the  current  year. 

First,  of  thf^action  of  ejectment  by  a  landlord  after  the  1.  Ejectment 
expiraim  o^tenn.  SSf-1" 


clear  from  the  whole  current  of  authorities,  that  no  entry  is  necessary, 
if  the  action  be  commenced  within  the  twenty  years.  If,  however, 
the  twenty  years  be  near  expiring1  before  an  ejectment  is  brought,  it 
will  be  prudent  to  make  an  actual  entry;  for  it  seems  that  if  an  ac- 
tual entry  be  made  before  the  expiration  of  the  twenty  years,  an  eject- 
ment may  be  brought  at  any  time  within  twelve  months  after  the  en- 
try, although  the  twenty  years  should  in  the  meanwhile  have*  expired. 
Adams  on  Ejectment,  100,  where  a  further  reason  is  assigned  why  it 
will  be  prudent  to  make  an  actual  entry.  How  such  entry  is  to  be 
made,  vide  Jackson  d.  Hardcnburgh  and  others  v  Schoonmaker,  4 
Johns.  Rep.  390. 
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TeiiH .-.'.. 

Proot  of  de- 
•riie. 


The  demise  to  the  defendant,  if  by  deed  or  other  wri- 
ting, may  be  shown  by  proof  of  the  counterpart  of  the 
lease  ;(1 )  or,  if  there  is  no  counterpart,  by  giving  second- 
ary evidence  of  the  contents  of  the  lease,  which  will  be 
admitted  after  service  of  a  notice  to  produce  the  original. 
(2)  Where  the  demise  is  by  parol,  it  may  be  proved  by  a 
witness  present  at  the  time  of  the  letting,  or  by  an  admis- 
sion of  the  defendant*  And  the  proof  of  payment  of  .rent 
by  the  half-year,  or  by  the  quarter,  is  prima  facie  evidence 
of  a  tenancy,  at  least,  from  year  to  year. 


175 


Expiration  of 
term* 


It  has  been  before  mentioned,  that,  if  several  persons 
join  in  a  lease  to  the  plaintiff,  they  must  appear  to  have 
such  an  interest  in  the  premises  as  will  enable  them  to 
joiu.  Proof  of  payment  of  rent  to  their  common  agent  on 
behalf  of  all  is  sufficient  to  support  the  joint  demise,  suck 
payment  being  an  admission  by  the  defendant  that  he  held 
under  all  jointly ;  and,  though  it  should  appear  on  the  ex- 
amination of  the  agent,  that  he  had  been  appointed  by  the 
several  parties  at  different  times,  and  that  some  of  the  par- 
ties had  not  been  entitled  to  rent  till  after  bis  appointment, 
yet  this  is  not  such  proof  of  a  tenancy  in  common,  (even, 
supposing  that  tenants  in  common  cannot  join  in  a  lease 
to  the  plaintiff,)  as  to  outweigh  the  conclusion  resulting 
from  the  payment  of  one  entire  rent  ;(3)  J^  as  Lord  El- 
lenberough  said  "  in  favour  of  the  lesso^jjror  the^aintiff, 
whose  tenant  (the  defendant)  held  out  a^inst  them,  his 
act  in  paying  the  one  entire  rent  to  their  clerk-,  should 
enure  in  the  most  beneficial  way  for  them,  in  support  of 
their  title  as  brought  forward  by  themselves,  unless  the  de- 
fendant had  expressly  proved  them  to  be  entitled  in  a  dif- 
ferent manner." 

» 

The  expiration  of  the  term  will  be  proved  by  the  same 
evidence  which  proves  the  lease ;  namely,  by  the  counter- 

(1)  Hoe  dem.  Wefit  v  Dafis,   7        (2)  Treat,  on  Ev.  vol.  1.  486. 
East,   ".63.      See  Treat,  on  Ev.        CO   Doe  dem.  Clarke  v  Grant, 
vol.  1.  478.  12  East,  221. 
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part,  or  by  secondary  evidence  of  the  contents  of  the    ,  Landlord  v, 

tease;  and  if  the  duration  of  a  term  depends  upon  a  certain 

event,  that  event  must  be  proved  to  have  happened* 

The  lessor  of  the  plaintiff  will  not  be  obliged  to  prove  Landlord's 
his  title  to  the  demised  premises;  for  the  landlord's  title  is  disputed, 
admitted  by  a  tenant  who  accepts  a  lease  from  him,  and 
on  the  faith  of  the  lease  occupies  the  premises,  paying  rent. 
Neither  the  tenant,  nor  any  person  claiming  under  him, 
will  be  allowed  to  dispute  the  landlord's  title.  Nor  can 
the  tenant  put  a  third  person  in  possession,  so  as  to  enable 
him  to  set  up  an  adverse  title  at  the  trial  of  an  eject- 
mental  )  In  the  case  of  Driver  on  the  demise  of  Oxenden 
v.  Laurence,(2)  where  it  appeared  that  the  defendant's 
father  had  paid  rent  to  a  landlord,  under  whose  will  the 
lessor  of  the  plaintiff  claimed;  and  the  defendant  also,  who 
succeeded  the  father,  had  paid  rent  accruing  in  the  life- 
time of  that  landlord,  but  after  his  death  refused  to  pay  any 
subsequent  rents  by  the  direction  of  a  third  person  who 
claimed  the  estate,  respecting  whose  title  some  evidence 
was  admitted  on  the  trial  of  the  action,  the  Court  of  Com* 
mon  Pleas,  on  a  question  reserved  as  to  the  right  of  the  les- 
sor of  the  plaintiff  to  recover,  expressed  some  surprise  at  the 
manner  in  which  the  title  had  been  disputed,  and  said  they 
would  not  endure  that  the  defendant,  who  was  the  lessee 
of  the  devisee  (the  lessor  of  the  plaintiff)  or  claimed  under  j^ 

him,  should  defend  an  ejectment  against  his  own  landlord 
on  a  supposed  defect  of  title.  That  the  tenant*  shall  not 
be  permitted  to  set  up  any  objection  to  the  title  of  his 
landlord  under  whom  he  has  held,  is  not  a  mere  technical 
rule,  but  one  founded  in  public  convenience  and  policy.(3) 
Nor  is  this  any  hardship  upon  a  third  person  who  sets  up  a 
title  to  the  estate ;  but  the  most  convenient  and  fairest 
mode  of  trying  this  title,  will  be  by  an  action  against  the 

(1)  Doedem.  Knight  v  Smvthe,        (3)  Ld.  Ellenborougk,  in  Hod- 
4  Maule  &  Selw.  347.  *  sen  r  Sharpe,  10  East,  353. 

(2)  2  Blackst  1259. 
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Landlord  v.  tenant,  in  which  case  the  landlord  will  have  a  fall  oppor- 
'      tunity  of  defending  his  right. 

But  though  the  tenant  cannot  dispute  the  title  of  the 
landlord,  under  which  he  held,  yet  he  will  be  allowed  to 
show,  that  such  title  expired,  or  was  determined,  subse- 
quently to  the  time  of  his  last  payment  of  rent.  Thus, 
whsre  the  defendant  was  under-tenant  to  the  lessor  of  the 
plaintiff  from  year  to  year,  proof  has  been  admitted  that 
the  original  lease  expired  during  the  last  year  of  the  ten- 
ancy, at  the  end  of  which  the  defendant  had  notice  to 
quit.(l)  So,  in  the  case  of  Doe  on  the  demise  of  Jack- 
son v.  Ramsbotham,(2)  the  defendant  was  allowed  to  show, 
that  the  lessor  of  the  plaintiff,  under  whom  he  had  occu- 
pied as  tenant,  claimed  by  a  conveyance  in  fee  from  a  de- 
ceased person  who  had  only  a  life  estate ;  and,  as  he  had 
paid  rent  to  the  lessor  of  the  plaintiff  only  during  the  con- 
tinuance of  that  life-estate,  the  Court  of  King's  Bench 
were  of  opinion,  that  this  proof  of  the  determination  of  the 
landlord's  title  was  a  good  defence*  Here  the  defence 
was  not  inconsistent  with  the  defendant's  admission  of  the 
landlord's  title,  as  it  would  have  been  if  he  had  attempted 
to  show  the  expiration  of  the  title  at  a  period  for  which  he 
paid  rent;  but  where  this  is  the  case,  that  is,  where  he  has 
paid  rent  during  the  precise  time  when  the  title  is  supposed 
to  have  been  determined,  such  a  defence  appears  not  to 
be  admissible.* 


(1)   England   dem,  Syburn  v    dam.  Lowdeti  v  Watson,  2  Star- 
Slade,  4  T.  R.  682.  kic,  N.  P.  C  231. 

l2)  3  Maule  &  Selw.  516.  Doe 


*  In  the  case  of  Doe  on  the  demise  of  Jackson  ▼  Ramsbotham,  it  it 
expressly  stated,  that  there  was  no  payment  of  rent  after  the  expira- 
tion of  the  title.  The  same  fact  may  be  inferred  in  the  case  of  Doe  on 
the  demise  of  Lowden  v  Watson,  from  the  words  of  Lord  Ellenbor- 
ough;  and  it  seems  most  probable  also  from  the  statement  in  the  otbeY 
case,  above  cited,  of  England  dcm.  Syburn  v  Slade. 
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Secondly,  of  the  action  of  ejectment  by  a  landlord  on  a  ^^"f0*1  v 
forfeiture  of  the  term.  -ppj 

An  ejectment  is  frequently  brought  on  a  clause  of  re-  2.  For  a  forfeit- 
entry  reserved  in  a  lease,  to  recover  the  premises,  as  hav- 
ing been  forfeited  by  the  breach  of  some  covenant.  In 
this  case,  as  the  declaration  supplies  no  information  res- 
pecting the  alleged  causes  of  forfeiture,  the  defendant  may 
compel  the  lessor  to  give  him  a  particular  of  the  breaches 
of  covenants,  and  the  lessor  at  the  trial  will  be  confined  to 
this  particular^  1)  , 

The  most  common  cause  of  forfeiture  is  for  non-pay-  Forfeiture  by 
ment  of  rent.  And  in  an  ejectment  brought  for  this  cause,  ™^**ment 
if  the  landlord  proceed  as  for  a  forfeiture  at  common  law, 
great  nicety  and  strictness  are  requisite  in  all  the  prelkni- 
nary  steps.  In  the  first  place,  the  tenancy  is  to  be  prwed 
in  the  regular  manner  ;(2)  and,  for  this  purpose^fte 
counterpart  of  the  lease,  is  evidence  not  only  agains^flie 
original  tenant,  but  also  against  his  assignee  who  has  held 
under  the  same  lease.(3)  Or  the  tenancy  may  be  proved 
by  secondary  evidence  of  the  lease,  after  due  notice  to  the 
defendant  to  produce  the  original,(4)  and  the  power  <*f 
re-entry  will  be  shown  by  the  counterpart  or  other  evi- 
dence of  the  lease. 

A  demand  of  the  reserved  rent  is  also  necessary,  in  or-  Demand  of 
der  to  take  advantage  of  the  condition,(5)  unless  it  has  rcnt 
been  dispensed  with  by  the  express  agreement  of  the  par- 
ties.(6)  A  demand  of  the  precise  sum  due  for  rent  must 
be  proved  to  have  been  made  precisely  upon  the  day  when 
it  became  payable,  at  the  place  appointed  for  the  payment, 
or,  if  no  place  is  appointed,  on  the  most  notorious  part  of 

(1)  Doe  dem.  Birch  v  Philips,  6    486. 
T.  K.  597.  (5)  Co.  Litt.  202.  a.  Burough's 

(2)  -ee  ante,  p.  174.  case,  4  Rep.  73.   u  iiles  Rep. 506. 

(3)  Roe  dem.  »\  eat  v  Davis,  7  (6)  Goodright  dem.  Hare  ▼  Ca- 
East,  363.  tor,  2  Doug.  477,  485. 

(4)  Sec  Treat,  on  Ev.  1  vol.  p. 
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TenAM l01Pd  V'  tlle  ^emised  Pr^™ses,  and  at  a  convenient  time  before  sun- 

6eL(l)(a)     The  demand  may  be  made  by  an  agent  in  the 

name  of  the  lessor,  under  a  power  of  attorney ;  in  that  case 
the  authority  must  be  proved,  and  the  agent  ought  to  no- 
tify it  to  the  tenant  at  the  time  of  the  demand,  though  it 
will  not  be  necessary  to  produce  it,  if  the  tenant  is  satisfied 
without  the  production.(2)*  These  several  requisites  be- 
ing strictly  performed,  (for  the  common  law  requires  the 
utmost  strictness,  where  the  condition  tends  to  the  defeas- 
ance of  an  estate,)  the  lessor  will  be  entitled  to  re-enter. 
However,  an  actual  entry  will  not  be  necessary,  whether 
the  lease  is  for  years  or  for  life ;  but  the  confession  of  en- 
try by  the  defendant  will  be  sufficient  for  this  purpose. (3) 

The  defendant,  in  answer,  may  show  any  ground  to  save 
hiraelf  from  the  forfeiture ;  as,  that  he  offered  the  rent  to 
thffessor  some  time  on  the  last  day  of  payment*  This 
*dfeave  him,  where  the  money  is  to  be  paid  on  the  day 
inrebnitely,  though  he  did  not  otier  it  upon  the  most  noto- 
rious part  of  the  premises,  nor  at  the  last  instant ;  and  the 
lessor  will  be  bound  to  receive  it,  or  else,  as  Lord  Coke 
says,  he  shall  not  take  any  advantage  of  any  demand  of  the 
179        rent  for  that  day .(4)     Or  the  defendant  may  show,  that 

(1}  Co.  Litt.  202.  a.  The  cases        (3)  The  rule  was  so  settled  in 

whicQ  require  the  observance  of  the   time  of  Lord  wale,   and  has 

these  several  particulars  are  col-  been   since  observed.      Little   v 

lected  in   1   Saund.    287.   n.  16.  Heat  on,  2Ld.  Kaym.  750.  S  Burr. 

Duppa  v  Mayo.  1897.       Goodriglit  dem.  Hare  Y 

(2)  Roe  dem.  West  t  l>avis,  7  Cator,  2  Doug.  477.  485. 
East,  363.  (4)  Co.  litt.  202.  a. 


•  The  same  strictness  of  proof,  as  to  the  previous  demand,  is  re- 
quisite in  order  to  entitle  thi-  lessor  to  recover  what  is  called  a  nomine 
punm,  that  is,  where  there  is  a  proviso,  that  if  the  rent  is  in  arrcar  for 
such  a  time  after  the  days  of  payment,  the  lessee  shall  forfeit  a  sum  of 
money  as  a  penalty. (b) 

(*)  1  Roll.  Ab.  459.  (z)  pi.  3.    WillesRep.  506,  507. 


(a)  Vide  Jackson  d.  Weldon  v  Harrison,  17  Johns,  Rep,  66. 
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the  right  of  re-entry,  and  the  forfeiture,  hare  been  waived     landlord  r. 

by  the  lessor,  in  the  case  of  a  lease  for  years,  by  his  ac- "'■■ 

ceptance  of  rent  accruing  since  the  cause  of  forfeiture, 
provided  he  knew  of  the  cause  ;(1)  for  by  fhi?  acceptance 
he  admits  the  continuance  of  the  lease,  and  recognizes  the 
relation  of  tenant  as  still  subsisting.  But  if  there  is  a  con- 
dition in  the  lease  for  years,  that  for  non-payment  of  rent 
the  lease  shall  be  null  and  void,  there  the  acceptance  of 
rent  due  after  the  breach  of  the  condition  will  avail  no- 
thing, and  cannot  give  continuance  to  tbe  lease.(2)  A  dif- 
ference, in  this  respect,  is  to  be  observed  between  a  lease 
for  years,  which  may  be  absolutely  determined  and  extin- 
guished on  a  certain  event,  and  a  lease  for  life,  which  is 
voidable  only  by  entry.  In  the  latter  case,  though  there 
may  be  a  condition  that  the  lease  shall  be  void  on  non- 
payment of  rent,  yet,  as  the  estate  commences  by  livery, 
it  cannot  be  determined  before  entry,  and  an  acceptance 
of  rent  due  after  the  non-payment  will  be  a  waiver  of  the 
forfeiture,  and  an  affirmance  of  the  lease,  as  in  the  case  of 
a  lease  for  years  without  such  condition. (3)* 

The  great  niceties  in  making  a  demand  for  rent,  formerly  Demand  of 
necessary  to  be  observed  in  order  to  take  advantage  of  a  ^^e^^th"* 
power  of  re-entry  for  non-payment,  have  been  removed  in 

(1)  Pennant's  case,  3  Rep.  64.        (2)  Pennant's  case,  3  Rep.  64. 

Goodright  dem.   Walter  v  Davids,  b.  Co.  Litt.  215.  a.    Jones  dem. 

Cowp.  803.     Roe  dem.  Gregson  Cowper  v  Verney,  Willes,  276. 
v  Harrison,  2  T.  R.  425-  Co.  Litt        (3)  Pennant's  case,  3  Rep.  64. 

211.  b.  b.  Co.  Litt.  215.  a. 


•  When  the  ground  of  forfeiture  is  a  breach  of  some  other  cove- 
nant, as  of  a  covenant  to  use  the  premises  for  a  particular  purpose, 
not  to  carry  on  a  particular  trade,  &c.  a  waiver  can  only  be  by  some 
act  done  by  the  landlord  affirming  the  tenancy,  such  as  the  acceptance 
of  rent,  or  the  like;  a  mere  knowledge  and  acquiescence  in  those  acts 
of  the  tenant  which  constitute  the  forfeiture,  will  not  amount  to  a 
waiver,  (a) 

(a)  Doe  dem.  Shepp&rd  v  Alien,  3  Taunt.  78. 
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Landtord  v.   certain  cases  of  a  modem  statute,  st.  4  G.  2.  c.  28.  (1)f 
I^5?!b which  was  intended  to  obviate  the  inconveniences  result- 

180  "*  from  thc  strictness  of  the  common  ,aw*     That  statute 

dispenses  with  the  necessity  of  a  previous  formal  demand, 

by  providing,  that  where  half  a  year's  rent  is  in  arrear, 
the  landlord  or  lessor,  to  whom  the  rent  is  due,  instead  of 
making  a  demand  and  re-entry,  may  serve  a  declaration  in 
ejectment  for  the  recovery  of  the  demised  premises  •,  or, 
in  case  it  cannot  be  legally  served,  or  if  no  tenant  be  in 
actual  possession  of  the  premises,  then  he  may  affix  it  upon 
the  door  of  any  demised  messuage,  or,  in  case  the  eject- 
ment is  not  for  the  recovery  of  any  messuage,  upon  some 
notorious  place  of  the  premises ;  and  at  the  trial  of  the 
action,  when  the  defendant  appears,  the  lessor  will  have  to 
prove  the  service  of  the  declaration  in  ejectment  in  the 
usual  manner,(2)  or,  under  the  circumstances  above  speci- 
fied, may  prove  the  affixing  of  the  declaration,  this  service 
or  affixing  being  substituted  in  the  place  of  a  demand  and 
re-entry ;  and  further  he  must  prove,  that  half  a  year's 
rent  was  due  before  the  service  of  the  declaration.  He 
will  have  also  to  prove,  that  no  sufficient  distress  was  to 
be  found  on  the  demised  premises  countervailing  the  ar- 
rears then  due,  and  that  he  had  power  to  re-enter. 

As  to  proof  of  the  time  of  searching  for  a  distress,  and 
of  finding  it  insufficient,  the  search  must  of  course  be  pro- 
ved to  have  been  after  the  rent  had  become  due,  and  after 
the  expiration  of  the  time  of  payment;  and  it  must  be 
shown  to  have  been  before  the  day  of  the  demise  in  the 
declaration,  or  at  least  there  must  be  prima  facie  evidence? 
that,  at  the  time  when  the  demise  is  laid,  there  was  not  a 
sufficient  distress.  In  the  case  of  Doe  on  the  demise  of 
Smelt  v.  Fuchan,(3)  the  proviso  was  for  re-entry  in  case 

(1)  This  statute  provides  also  a  (2)  The  cases  as  to  the  service 

method  of  proceeding  in  case  of  of  the  declaration  are  collected  in 

judgment  against  the  casual  ejec-  Adam's  Treatise  on  Ejectments, 

tor.  p.  W7-+2T3. 

(3)  15  East,  286. 
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the  rent  was  unpaid  for  the  space  of  fourteen  days  after     Landlord  t. 
either  day  of  payment  5  the  demise  was  laid  on  the  2d  of    cnant" 


May,  1811 ;  half  a  year's  rent  was  due  on  the  Lady-day  jgj 

preceding ;  and  it  appeared  that  the  broker  went  upon  the 
premises  for  a  distress  on  some  day  in  May,  but  found  no- 
thing to  distrain  upon  ;  the  counsel  on  the  part  of  the  de- 
fendant contended,  that  it  ought  to  have  been  shown,  that 
there  was  no  sufficient  distress  on  the  premises  for  four- 
teen days  after  the  rent  was  due,  and  that  there  was  none 
at  the  time  of  the  service  of  the  declaration.  But  the 
Court  held,  that  there  was  at  least  sufficient  prima  facie 
evidence  to  call  upon  the  defendant  to  show,  that  a  suffi- 
cient distress  had  been  on  the  premises  within  the  proviso; 
and  the  jury  might  presume,  from  the  fact  of  there  being 
no  sufficient  distress  some  time  in  May,  that  there  was 
none  in  May  before  the  2d,  when  the  demise  was  laid,  nor 
at  the  time  when  the  declaration  was  served,  if  that  were 
material. 

The  cases,  then,  to  which  the  statute  applies,  are,  where 
half  a  year's  rent  is  in  arrear,  and  where  there  is  not  suffi- 
cient distress  to  countervail  the  arrears ;  and,  in  such  cases, 
the  service  of  the  declaration  in  ejectment  is  substituted  in 
the  place  of  a  formal  demand.  Even  if  a  demand  of  rent 
is  expressly  required  by  the  lease,  previous  to  the  entry, 
(as  where  the  condition  is,  that  if  the  rent  should  be  un- 
paid for  so  many  days  next  .after  any  of  the  days  of  pay- 
ment, being  lawfully  demanded,  the  lessor  should  have  a 
right  to  re-enter,)  yet  this  has  been  considered  a  case  within 
the  provisions  of  the  statute  ;  and  if  more  than  half  a 
year's  rent  is  in  arrear,  and  there  is  not  a  sufficient  dis-  182 

tress  upon  the  premises,  a  demand  has  been  held  to  be  Un- 
necessary^ 1)      But  in  other  cases,  not  provided  for  by 

(1)  Doe  dem.  Schokfield  v  Alexander,  2  Maule  &  Selw.  525.* 


*  Lord  EUenborough  C.  J.  in  this  case,  (who  differed  from  the 
crtfeer  judges  of  the  court  in  construing  the  clause  in  question,)  con- 
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i 

Landlord  v.  the  statute,  namely,  either  where  half  a  year's  rent  is  not 
•  due,  or  where  the  distrainable  goods  upon  the  premises 

are  sufficient  to  discharge  the  arrears,  there  the  landlord, 
in  order  to  take  advantage  of  a  power  of  re-entering  for 
non-payment,  must  still  comply  with  the  requisites  of  the 
common  law«(l)(a) 

3.  On  deterai*      Thirdly,  of  the  action  of  ejectment  by  a  landlord  on  the 
ly  tenancy!*  '  determination  of  a  yearly  tenancy  by  a  regular  notice. 

The  most  common  case  of  ejectment  between  landlord 
and  tenant  is  that  on  the  determination  of  a  tenancy  from 
year  to  year*  This  sort  of  tenancy  is  determined  by  a 
regular  notice  to  quit  ;(6)  and  the  general  rule  in  common 

(1)  Doe  dem.  Wandfaus  t  Fos-    trine  laid  down  in  this  case,  in 
ter,  7  T.  R.  117.  See  the  remark    Smith  v  Spooner,  3  Taunt.  35„*. 
of  Ch.  J.  Mansfield,  on  the  doc- 


sidered  a  previous  demand  necessary ;  not  a  demand  with  all  the 
strictness  of  the  common  law,  but,  at  least,  some  effectual  demand 
according  to  the  stipulation  of  the  parties.  The  other  judges  con- 
strued the  words  lawfully  demanded,  as  referable  to  a  demand  at  com- 
mon law,  such  as  would  be  sufficient  to  authorise  a  re-entry ;  and 
since  no  other  demand  is  substituted  by  the  statute  for  that  which  the 
law  would  have  required  before  the  statute,  where  a  demand  had 
been  provided  for  by  the  stipulation  of  the  parties,  they  held,  that 
the  statute,  applied  to  this  case,  and  dispensed  .with  a  demand. 


(a)  Where  tenant  left  the  premises  vacant,  and  the  landlord  re-en- 
tered, it  will  be  presumed  in  the  absence  of  any  record,  cr  evidence 
of  recovery  in.  ejectment,  that  the  re-entry  was  at  common  law- 
Jackson  v  Elsworth,  20  Johns.  180.  But  to  raise  this  presumption, 
a  possession  of  at  leatt  fourteen  years  is  required.  Jackson  v  Demur- 
est, 2  Caines  Rep.  382.    Jackson  v  Walsh,  3  Johns.  226. 

{b)  Although  a  tenant  at  will  13  not  entitled  to  notice  to  quit,  yet 
the  inclination  of  courts  appears  to  be  to  construe  such  tenancies  into 
tenancies  from  year  to  year  for  the  purpose  of  notice  to  quit.  Jackson 
d.  Vamlenberg  and  others  v  Bradt,  2  Caines  Hep.  169.  Jackson  d. 
Livingston  v  Bryan,  1  Johns.  Hep.  520.     Jackson  d.  l.ivfogaton  and 
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yearly  tenancies  is,  that  this  notice  must  be  served  at  least    Landlord  v. 

Tenant. 

half  a  year  previous  to  the  expiration  of  the  current  year  : ■ 


Wilsey  v  Wilaey  and  another,  9  Johns.  Rep.  267.  But  after  such  ten- 
ant has  determined  the  will  by  an  act  of  voluntary  waste,  he  is  not  en* 
titled  to  notice.  Phillips  v  Covert,  7  Johns.  Rep.  1.  Where  tenant 
for  a  year  holds  over,  he  becomes  a  tenant  at  sufferance,  and  is  not 
entitled  to  notice  to  quit.  Jackson  d.  Anderson  &  another  v  M'Leod, 

12  Johns.  Rep.  182.  But  if  a  lessor  allows  the  tenant  to  remain  in 
possession  seventeen  years  after  the  expiration  of  the  lease*  he  cannot 
recover  without  notice.  Bedford  v  M'Etherran,  2  Serj.  &  Rawle,  48. 
Where  a  lessee  takes  possession  of  more  land  than  was  contained  in 
his  lease,  and  pays  rent  for  the  entire  premises,  he  becomes  tenant 
from  year  to  year  of  the  whole,  and  in  ejectment  for  the  land  not  in- 
cluded in  the  lease,  is  entitled  to  notice  to  quit.  Jacksori  d.  Livingston 
and  Wilsey  v  Wilsey  and  another,  9  Johns.  Rep.  267.  Where  by  an 
agreement  for  the  sale  of  lands,  the  defendant  pays  part  of  the  pur- 
chase money,  and  takes  possession  under  the  agreement,  the  vendor 
cannot  maintain  ejectment  without  a  notice  to  quit.  Jackson  d.  Os- 
trander  v  Rowan,  9  Johns.  Rep.  330.  Sed  vide  Smith  v  Stewart,  6 
Johns.  Rep.  46.  And  so  where  A.  was  to  receive  a  deed  when  the 
whole  of  the  purchase  money  should  be  paid,  and  in  the  mean  time 
to  pay  an  annual  rent,  A.  having  paid  rent  becomes  a  tenant,  and  is 
entitled  to  notice  to  quit.  Jackson  d.  Livingston  v  Niven,  10  Johns. 
Rep.  335.  A  notice  to  quit  is  only  necessary  where  the  relation  of 
landlord  and  tenant  subsists.  So,  where  A.  conveys  to  13.,  and  B.  to 
C,  and  A.'  remains  in  possession  ten  years,  no  tenancy  is  created  be- 
tween A.  and  C,  and  A.  is  not  entitled  to  notice  to  quit  from  C.  The 
relation  of  landlord  and  tenant  cannot  be  presumed  from  the  naked 
fact,  that  the  defendant  continued  in  possession.  The  utmost  that  A. 
could  claim  was  a  tenancy  at  will  between  him  and  B.,  which  will  was 
determined  by  the  conveyance  to  <C.     Jackson  d.  Phillips  v  Aldrich, 

13  Johns.  Rep.  106.  A  defendant  claiming  to  hold  in  fee  is  not  enti- 
tled to  notice.  Jackson  d.  Whitbcck  and  Jardiniere  v  Dego,  3  Johns  * 
Rep.  417.  A  person  holding  land  by  a  parol  gift,  (and  consequently 
merely  a  tenant  at  will)  leases  the  land,  and  the  donor  merely  permits 
the  lessee  to  build,  and  enjoy  the  term,  a  tenancy  is  pot  thereby  crea- 
ted, and  the  lessee  is  not  entitled  to  notice  to  quit.  Jackson  d.  Van  AJ- 
en  v  Rogers,  1  Johns.  Cas.  33.  S.  C.  2  Caines  Cas.  in  Error,  314.  A.  a 
lessee,  agrees  to  sell  the  lease  to  B.,  and  indorses  his  name  on  the 
lease,  and  delivers  it  to  B.  who  pays  the  purchase  money,  and  agrees 
to  pay  the  rent  in  arrear  and  to  become  due  to  the  lessor.  It  was  held 
that  by  this  agreement  the  relation  of  landlord  and  tenant  was  not  cre- 
ated, and  that  D.  was  not  entitled  to  notice  to  quit.  Jackson  d.  Stew- 
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.Tei£ndl0rd  V'  of  the   tenancJ0)-     A  few   observations    respecting   the 
proof  of  these  notices  will  be  sufficient* 

Proof  of  no-      A  written  notice  to  quit  may  be  proved  by  a  duplicate 
tJCC'  original,  without  proof  of  a  notice  to  produce  the  one  de- 

livered.^) But  the  notice  delivered  must  be  proved  to 
have  been  properly  signed,  and,  if  it  was  attested,  the  at- 
testing witness  ought  regularly  to  be  called  to  prove  the 
signature.(3)  A  parol  notice,  which  is  as  effectual  as  one 
in  writing,  unless  there  is  a  stipulation  for  a  written  notice. 
1 83  though  not  eo  conveinent  or  so  safe,  may  be  proved  by  a 
third  person  who  delivered  it,  or  by  one  who  heard  it  de- 
livered. 

The  time  for  quitting,  mentioned  in  the  notice,  ought  to 
correspond  with  the  close  of  the  current  year's  tenancy ; 
and  some  evidence  of  this  fact  will  be  necessary.  If  a  no- 
tice to  quit  on  a  particular  day,  was  served  personally  on 
the  tenant,  and  he  made  no  objection  to  the  time  men- 

(1)  See  cases  in  Selwyn,  N.  P.  (2)  See  Treat,  on  Ev.  1vol.  p. 

as  to  notice  on  Michaelmas-day  to  480. 

quit  on  Lady -day,    thought    not  (3)  lb. 
strictly  half  a  year. 


art  v  Kingsley,  17  Johns.  Rep.  158.  A  person  holding-  adversely  ap- 
plies to  the  lessor  to  be  considered  as  his  tenant  m  possession  ;  this 
creates  no  tenancy,  and  he  is  not  entitled  to  notice  to  quit,  for  the 
defendant  merely  wishes  to  be  deemed  the  occupier  having*  the  equi- 
table right  of  pre-emption.  Jackson  d.  Viely  and  Clark  v  Guerdon,  2 
Johns.  Cas.  353.  V  here  the  defendant  entered  adversely,  a  permis- 
sion by  the  lessor  of  the  plaintiff  to  continue  in  possession,  and  a  dis- 
claimer by  the  defendant  of  holding  adversely,  will  not  constitute  him 
a  tenant,  so  as  to  entitle  him  to  notice  to  quit.  Jackson  d.  Dill  and 
others  v  Tyler,  2  Johns.  Rep.  444.  A  servant  or  bailiff  is  not  enti- 
tled to  notice  to  quit.  Jackson  d.  Fitzroy  and  others  v  Sample,  1 
Johns.  Cas.  231.  A  disclaimer  by  the  tenant  dispenses  with  the  ne- 
cessity of  notice  to  quit;  but  the  plaintiff  must  lay  his  demise  subse- 
quent to  the  time  of  disclaimer.  Jackson  d.  l^ocksell  and  others  ▼ 
Wheeler,  6  Johns.  Rep. 272.  The  landlord  does  not  waive  a  notice  to 
quit  by  permitting  the  tenant  to  remain  in  possession  an  entire  year 
after  the  expiration  of  the  notice.    Baggs  v  Black,  1  Binney,  333 . 
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tiooed  in  it,  when  be  had  an  opportunity  of  objecting,  this     Landlord  v. 

of  itself  has  been  considered  as  evidence  of  an  acquies- :— 

cence  on  bis  part,  and  of  an  admission  that  the  tenancy 
would  expire  as  the  notice  represents.(l )  Where  the  no- 
tice is  not  to  quit  on  a  particular  day,  but  in  a  more  gen- 
eral form,  (as  to  quit  at  the  expiration  of  the  term  or  cur- 
rent year,)  such  notice,  however  the  tenant  may  assent  to  it 
affords  no  kind  of  information ;  other  evidence,  therefore, 
will  be  requisite  as  to  the  regular  time  of  quitting.  And 
this  may  be  supplied  in  some  cases  by  the  conduct  of  the 
tenant  on  being  served  with  the  declaration  in  ejectment. 
Thus,  where  a  notice  had  been  given  to  quit  at  the  expira- 
tion of  the  current  year,  and  a  declaration  in  ejectment 
was  served  nearly  a  year  afterwards,  laying  the  demise  half  * 
a  year  after  the  notice,  and  the  tenant,  on  being  served 
with  the  declaration,  made  no  objection  to  the  notice  to 
quit,  nor  set  up  any  right  to  a  longer  possession  of  the 
premises,  there  the  declaration  in  ejectment  had  the 
effect  of  qualifying  the  generality  of  the  notice,  and  was 
considered  as  pointing  out  a  specific  time  when  the  notice 
to  quit  was  intended  to  operate  ;(2)  Lord  Ellenborough 
held,  that  it  was  a  question  for  the  jury  to  determine, 
whether  the  tenant  must  not  be  understood,  from  the  cir- 
cumstance of  not  making  any  objection,  as  having  admitted 
that  the  tenancy  was  determined  by  the  notice.  If  on  re- 
ceiving the  notice  the  tenant  were  to  express  displeasure, 
or  complain  of  being  hardly  treated,  his  conduct,  so  far 
from  evincing  any  degree  of  assent  to  the  notice,  would 
prove  directly  the  reverse.(3) 

The  notice  to  quit  ought  to  be  such,  that  the  tenant  may 
safely  act  upon  it  with  certainty  at  the  time  it  is  delivered. 
A  notice  signed  by  some  only  of  several  joint  tenants,  un- 
der whom  the  defendant  holds,  will  not  be  sufficient  to  en- 
title the  plaintiff  to  recover  in  ejectment  on  a  joint  demise 

(t)  See  Treat,  on  Er.  1  vol.  p.     Baker,  2  Catnpb.  559. 
109.  (3)    Oakapple  dem.  Green    v 

(2)    Doe  dem.   Woombwell  r    Copous,  4  T.  R.  361. 
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Landlord  v.  from  all  the  lessors,  though  the  notice  purport  to  have 

■    ■■  been  given  on  behalf  of  all.  (a)    Thus,  in  the  case  of  Right 

on  the  demise  of  Fisher  and  others  i.  Cuthel\,(l)  where 
there  was  a  proviso  in  a  lease,  that  in  case  either  party,  or 
their  respective  heirs  or  executors,  wished  to  pot  an  end 
to  the  tenancy  at  the  expiration  of  the  first  seven  or  four- 
teen years,  six  months  notice  should  be  given  under  his  or 
their  respective  hands,  and  the  lessor  died  appointing  by 
his  will  three  executors,  the  Court  of  King's  Bench  held, 
that  a  notice  to  quit,  signed  by  only  two  of  the  executors, 
was  insufficient,  though  expressed  to  be  on  the  part  and 
behalf  of  themselves  and  the  other  executor,  who  at  the 
time  was  out  of  the  kingdom*  No  evidence  was  offered 
in  this  case,  to  shew  that  the  two  acted  by  the  authority  of 
the  third ;  and  if  the  defendant  had  yielded  to  the  notice* 
and  could  not  have  proved  the  concurrence  of  the  third, 
the  latter  might  afterwards  have  •  disavowed  the  act  of  his 
co-joint-tenants,  and  have  come  upon  the  defendant  for 
his  rent  The  Court,  therefore,  were  of  opinion,  that  the 
notice  was  insufficient,  and  that  the  circumstance  of  the 
ejectment  being  brought  in  the  name  of  the  third  joint-ten- 
ant, could  not  operate  as  a  ratification  of  the  notice  given 
by  the  others. 

Notice  by         When  the  notice  is  given  by  an  agent,  some  proof  of  the 
*&**-  agent's  authority  will  be  requisite.     This  may  be  proved 

by  the  agent,  who  delivered  the  notice;  and  the  mere 
bringing  of  the  ejectment  in  the  name  of  the  landlord, 
where  the  tenant  holds  under  a  single  person,  seems  to 

(1)5  East,  491 .  497.    If  there  joint  tenants  as  have  siren  the  no- 
are  several  demises  in  the  dectav  tice.  Doedena.  Whayman  t  Chap- 
ation,  the  plaintiff  may  recover  on  lin,  3  Taunt.  120. 
the  several  demises  of  such  of  the 


<«)  But  notice  given  by  an  agent,  whose  written  authority  for  that 
purpose  was  not  at  that  time  signed  by  all  the  lessors,  but  was  subse- 
quently signed  by  them  all,  was  held  sufficient.  Goodthle  v  Wood- 
ward! 3  Bam.  fc  Aid.  689. 


Ch.  1 4.]  in  an  Action  of  Ejectment* 

be  a  sufficient  recognition  of  the  act  done  by  the  agent,     LmdloM  v. 
on  the  principle  that  omnis  ratihabitio  rctrotrahitur,  et  man-  * 

dato  aqwparatur*     But  if  the  defendant  bolda  under  seve-  j  q* 

raJ  landlords,  the  mere  fact  of  bringing  the  ejectment  in 
their  names  will  hardly  be  sufficient,  as  it  may  have  J>een 
brought  by  one  of  the  lessors  in  the  name  of  all  without 
any  joint  authority ;  some  further  evidence  therefore  seems 
necessary,  such  as  proof  by  the  attorney,  that  the  action 
has  been  brought  under  the  joint  direction  of  the  several 
Jessors;  or  if  a  written  authority  to  give  the  notice  is  pro- 
duced at  the  trial,  bearing  the  signatures  of  all  the  les- 
sors^ 1)  this  also  seems  to  be  sufficient,  although  it  appear 
not  to  have  been  signed  by  all  of  them  before  the  notice 
was  delivered.  In  the  case  of  a  notice  given  by  the  stew- 
ard of  a  corporation,  it  will  be  necessary  to  prove  him 
such ;  but,  as  steward,  he  is  competent  to  give  the  notice, 
without  a  power  under  the  corporation-seal,  the  corpora- 
tion, by  bringing  the  ejectment,  having  recognized  his 
act.(2) 

The  notice  must  be  proved  to  have  been  regularly  ser-  service  of  no- 
ved.  And  this  service  may  be  personally  upon  the  tenant,  tice# 
which  is  the  best  of  all  modes,  if  practicable ;  or  it  may  be 
on  the  tenant's  wife,  who  lives  with  him,  or  on  the  tenant's 
servant  at  his  hous^  though  the  house  may  not  be  situated 
on  the  demised  premises.(.l)  Lord  Kenyon  said,  in  the 
case  last  referred  to,  that  leaving  a  notice  at  the  dwelling- 
house  of  the  party  had  always  been  deemed  sufficient  ;(4) 
and  added,  that  the  distinction  was  between  process  to 
bring  the  party  into  contempt,  and  a  notice  like  that  which 
the  Court  were  then  considering,  the  former  of  which  only 
needs  be  personally  served.     In  the  case  of  a  joint  demise 

(1)  This  point  was  Utehr  deter.    Marsh,  4  T.  R.  464.  The  contents 
mined  in  the  case  of  Cioodtitle  on    of  the  notice  were  explained  to  , 
the  demise  of  King1  v  Woodward,    the  servant;  but  there  was  no  di-. 

S  Bam.  &  Aid.  689.  rect  evidence  of  the  notice  having 

(2)  Roe  dem.  Dean  and  Chap-    come  to  the  hands  of  the  master, 
ter'of  Rochester,  '2  Campb.  96.  (4)  Sec  Doe  dem.  Buross  y  Lu- 

(3)  Jones   dem.    Griffiths    v    cas,  5  Esp.  N.  P.  C  153. 
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Landlord  v.  to  two  defendants,  of  whom  one  alone  resided  upon  the 

' i— — —  premises,  proof  of  service  of  the  notice  upon  him  has 

been  held  to  be  a  sufficient  ground  for  the  jury  to  pre- 
sume, that  the  notice  so  served  upon  the  premises  had 
1 86  reached  the  other,  who  resided  in  another  place. ( 1 )     And 

if  the  tenant  has  under-let  to  another,  between  whom  and 
the  landlord  there  is  no  privity,  the  notice  is  to  be  served 
upon  the  tenant,  not  on  the  under-tenant*(2)(a) 

Declarations  of  The  representations  of  the  tenant  as  to  the  commence- 
ment or  close  of  his  tenancy,  are  evidence  against  him ; 
and,  if  his  landlord  has  applied  to  him  for  information  re- 
specting the  time  of  his  holding,  and  given  the  notice  con- 
formably with  his  statement,  the  tenant  will  be  precluded 
from  disputing  the  regularity  of  the  notice  upon  this  point ; 
for,  after  leading  the  other  party  into  an  error,  it  is  only 
reasonable  that  he  should  immediately  correct  it,  or  suffer 
all  the  inconveniences  resulting  from  his  mis-statement, 
whether  it  proceed  from  mistake  or  design.(3) 

Receipts  of  A  receipt  of  rent  also,  stating  it  to  be  a  year's  rent  np 
to  a  particular  day,  is  prima  facie  evidence  of  the  com- 
mencement or  holding  from  that  day.(4)  The  effect  of 
such  a  receipt  would  be  neutralized  by  another  re  ceipt, 
produced  on  the  part  of  the  defenda/it,  for  a  year's  rent 
up  to  a  day  at  the  end  of  a  different  quarter,  the  question 
as  to  the  commencement  of  the  tenancy  being  thus  in- 
volved again  in  obscurity  and  doubt;  or  the  receipt  for  the 
year's  rent  may  be  more  effectually  answered  by  pioducing 
a  lease  which  created  the  yearly  holding,  or  by  producing 
the  lease  of  a  term,  at  the  expiration  of  which  the  yearly 

(1)  Doe  dem.  Lord  Bradford  v    330. 

Watkins,  7  East,  553.    Doe  dem.  (3)  Doe  dem.  Eyre  v  Lamblcy, 

Lord  Macartney  v  Crick,   5  Esp.  2  Esp.  N.  P.  O.  635. 

ly6.  (4)  Doe  dem.  Castleton  v  San> 

(2)  Hoe  v  Wiggs,  2  New  Rep.  ucl,  5  Esp.  N.  P.  C.  173. 


00  Ace.  Jackson  d.  Livingston  r  Baker,  10  Johns.  Rep.  270 
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holding  commenced ;  and  the  circumstance  of  there  hav-     Landlotd  v. 

ing  been  several  successive  tenants  after  the  expiration  of ' 

the  lease  cannot  make  any  essential  diflerence.(l) 

II.  The  cases  which  have  been  hitherto  considered,  are  n.  Ejectment 
those  in  which  the  relation  of  landlord  and  tenant  has  sub*    y 
sisted,  and  on  which  consequently  the  title  of  the  lessor  137 

has  been  admitted.  We  proceed  now  to  cases  of  another 
kind,  where  the  lessor  of  the  plaintiff  will  be  obliged  to 
prove  a  strict  legal  title.  And,  first,  as  to  the  case  in 
which  the  lessor  of  the  plaintiff  claims  by  descent,  as  heir 
at  law  of  the  person  last  seised  of  the  property. 

There  are  two  propositions  to  be  established  in  this  case : 
first,  that  the  person,  from  whom  the  party  claims,  was  last 
seised  of  the  actual  freehold  and  inheritance,  or,  in  other 
words,  was  last  actually  in  possession  of  the  lands  in  feq- 
simple  ;  for  the  common  law  required  this  notoriety  of  pos- 
session as  evidence  of  the  property  being  in  the  ancestor, 
from  whom  it  might  be  transmitted;  and,  secondly,  that 
the  claimant  is  the  heir  at  law  of  such  ancestor. 

The  seisin  of  the  deceased  is  proved  by  shewing  his  ac-  Proof  of  seisin, 
tual  possession  of  the  premises,(a)  or  by  proving  his  re- 
ceipt of  rent  from  the  person  in  possession  ;(2)  this  is  pre- 
sumptive evidence  of  a  seisin  in  fee,  and  sufficient  until 
the  contrary  appear.  The  declarations  of  a  deceased  oc- 
cupier of  the  land  in  question,  that  he  held  as  tenant  un- 
der a  particular  person,  have  also  been  admitted  as  evi- 

(1)  S.  C.  (2)  Co.  Litt  15.  a.  Bull.  N.  P. 

103.  « 


(a)  Where  the  ancestor  died  in  possession,  and  his  son  and  heir 
succeeded,  and  continued  in  undisturbed  possession  for  eighteen 
years,  it  was  held,  that  a  purchase  of  the  title  by  the  ancestor  might 
he  presumed.    Jackson  d.  M'Douald  v  H'Call,  10  Johns.  Hep.  377. 
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Landlord  v.  dcnce  of  the  seisin  of  that  personal )     Further,  proof  of 

— possession  in  the  ancestor's  lessee  for  years  is  still  stronger 

evidence  of  his  seisin ;  for  the  possession  of  the  lessee  was 
the  possession  of  him  who  had  the  inheritance. (2)  So 
also,  the  possession  of  a  guardian  in  socage  is  the  posses- 
sion of  the  ward,(<z)  who  thereby  acquires  an  actual  seisin 
without  entry.(3) 

188  r-^  The  necessity  of  an  actual  seisin  is  confined  to  those  ca- 
ses only  in  which  the  fee-simple  remains  entire ;  and  the 
rule  will  not  apply  where  the  estate  is  carved  out  into  sev- 
eral remainders ;  as,  where  an  estate  is  limited  to  A.  for 
life,  with  remainder  to  B.  in  tail,  with  remainder  to  C.  in 
fee,  and  C.  dies  during  the  life  of  B.,  and  afterwards  B. 
dies  in  possession  without  issue,  here  the  heir  at  law  of  C. 
may  claim  by  descent,  though  his  ancestor,  who  was  the 
fyrst  purchaser,  never  had  actual  possession  ;  and  to  sub- 
stantiate his  claim,  he  must  prove  himself  heir  to  such 
purchaser,  at  the  time  when  the  precedent  particular  es- 
tate determined,  and  when  the  remainder  would  vest  in 
possession. (4)  And  so  one  may  claim  a  reversion  as  heir 
of  the  original  grantor,  after  the  expiration  of  all  the  pre- 
cedent estates  created  by  the  grant,  though  be  may  not  be 
able  to  claim  as  heir  of  the  person  last  seised. (5) 

Proof  of  being-      As  to  the  second  point,  namely,  that  the  claimant  is  heif 
heir  at  law.       a|.  jaw  0f  ^e  person  from  whom  he  claims,  he  will  have 

(1)  Uncle  v  Watson,  4  Taunt.        (3)  Co.  Litt.  15.  a. 

16.  Treat,  on  Ev.  vol.  1.  p.  268;        (4)  RatclinVs  case,3  Rep. 42. a. 

(2)  Co.  Litt.  243.  a.    Goodtitle        (5)    Richard*  y  Richards,    15 
dem.  Newman  y  Newroan,3  Wife.    Cast,  294.  (a.) 

51%. 


(■)  A-  guardian  in  socage  haa  the  custody  of  the  land  and  is  enti- 
tled to  the  profits  in  the  name  of  the  heirs.  He  has  an  interest  in  the 
estate,  nay  lease  it,  avow  in  his  own  name,  and  bring  trespass.  Byrne 
v  Van  Hoesen,  5  Johns.  Hep.  66.   1  Johns,  Rep.  163.   7  Johns.  Rep 

158. 

/ 
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to  show,  either  that  he  is  lineally  descended  from  him,  or,  By  Heir  at  law, 
if  he  claims  collaterally,  that  they  are  both  of  them  sprung 
from  the  same  common  ancestor;  and,  further,  that  all 
the  branches  interposed  between  the  claimant  and  the  an- 
cestor, which,  if,  in  existence,  would  have  a  preferable^ 
tie,  are  extinct(l) 

In  tracing  a  pedigree,  the  several  facts  of  births,  of  mar-  Register*, 
riages,  and  deaths,  may  be  proved  by  examined  copies  of   < 
entries  in  parish  registers. (2)   The  entries  are  evidence  of 
what  they  purport  to  record;  namely,  that  certain  persons, 
there  described,  were  baptized,  married,  or  buried,  at  a 
particular  time  bnd  place. 

Where  the  relationship  is  remote,  the  information  of  Declaration*, 
witnesses  from  their  own  personal  knowledge  cannot  be 
expected  to  go  back  to  any  very  distant  period ;  and  resort 
must,  therefore,  necessarily  be  had  to  other  sources  of  in- 
formation, the  best  that  the  nature  of  the  case  will  al- 
low.(a)     On  this  principle,  the  declarations  of  deceased 

(1)  Richards  v  Richards,    15        (2)  See  Treat,  on  Bv.  vol.  1. 
East,  294.  (a).  p.  406. 


(a)  In  an  action  of  ejectment*  the  lessors,  who  claimed  to  be  heirs, 
resided  in  England ;  a  witness  here,  deposed  that  he  knew  the  an- 
cestor, and  had  charge  of  his  land  as  agent,  and  corresponded  with 
him,  and  alter  his  death  with  the  lessor,  who  sent  him  a  power  of  at- 
torney to  act  for  him  as  heir  and  devisee,  and  that  his  information  was 
also  derived  from  persons  acquainted  with  the  lessor's  family ;  it  was 
held  that  this  was,  prima  facie,  sufficient  evidence  of  pedigree  to  go 
to  the  jury.  Jackson  d.  Ross  and  others  v  Cooley,  8  Johns.  Rep.  128. 
Where  witnesses  are  not  connected  with  the  family,  have  no  personal 
knowledge  of  the  facts  of  which  they  speak,  and  have  not  derived 
their  information  from  persons  connected  or  particularly  acquainted 
with  the  family,  but  speak  generally  of  what  they  have  heard,  their 
testimony  will  not  be  received  to  prove  a  pedigree.  Jackson  d.  Gar- 
land and  others  v  Browner,  18  Johns.  Rep.  37.  Hearsay  is  admissible 
evidence  of  the  death  of  a  person.  Jackson  d.  Miner  v  Boneham,  15 
Johns  Rep.  226.  Cohabitation,  and  the  declarations  of  the  parties, 
are  prima  facie  evidence  of  marriage.    Jackson  v  Claw,  18  Johns. 
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By  Heir  at  law,  members  of  the  family  arc  admissible  evidence  to  prove 

relationship,  marriages,  or  deaths.(l)  And  a  memoran- 
dum in  a  book  preserved  by  the  family,  descriptions  on 
monuments,  recitals  in  family  deeds,  or  other  particulars 
of  a  similar  kind,  are  admissible  for  the  same  purpose,  and 
precisely  upon  the  same  principle. (1)* 

Herald'sbooks.  The  ancient  books  of  the  Herald's  Office,  and  their  vis- 
itation-books of  counties,  are  evidence  on  a  question  of 
pedigree. (2)  But  a  pedigree  drawn  ont  by  a  herald  at 
arms,  unaccompanied  by  any  regular  proof  from  the  office, 
is  clearly  inadmissible.(3)  And  a  recital  in  an  act  of  par- 
liament, stating  J.  S.  to  be  the  heir  at  law  of  a  particular 
person,  has  been  held  not  to  be  evidence^  4) 

Collateral  des-      Where  the  claim  is  by  collateral  descent,  the  claimant, 

as  was  before  mentioned,  must  prove  himself  and  the  de- 
ceased to  have  sprung  from  the  same  common  ancestor ; 
and,  to  this  end,  it  will  be  sufficient  to  show,  that  they  are 
190  both  descended  from  two  brothers  or  two  sistere«(5)     And 

(1)  On  this  subject,  see  Treat.  (3)  Case  of  Plumpton  and  Bo- 
on Ev,  vol.  i.  p.  244.  See  also  binson,  2  Roll.  Abr.  title  Trial. 
Index  of  Contents,  title  Pedigree,     (1.)  pi.  2.  p.  686. 

in  toI.  i.  (4)  Anon,  case,  12  Mod.  384. 

(2)  ?ee  TVeat.  on  Et.  vol.  i.  p.  (5)  Roe  dem.  Thorne  v  Lord, 
419.  3  Black.  1100. 


Rep.  346.  in  notie.    Recitals  in  a  conveyance,  evidence  of  pedigree. 
1  Yeates%  500.    Leaf  from  the  family  Bible,  ib.  15. 

The  court  of  King's  Bench  refused   in  4  Barn.  &  Aid.  53.)  to  ad- 
mit dying  declarations  as  evidence  of  pedigree. 

*  This  subject,  and  some  others  connected  with  it,  having  been  al- 
ready considered  at  length  in  another  place,  it  will  be  more  conven- 
ient to  refer  to  those  passages,  than  merely  to  repeat  them  here.  As 
to  the  presumption  of  the  death  of  a  person  after  a  certain  time,  see 
Treat  on  Ev.  vol.  i.  p.  212.  245.  As  to  declarations  pott  Uitm  tnotam, 
Treat,  on  Ev.  vol.  i.  p.  246.  As  to  hearsay  respecting  the  place  rf 
birth,  Treat,  on  Ev.  vol.  i.  p.  253.  And  a9  to  evidence  on  the  ques- 
tion of  legitimacy,  see  Index,  in  vol.  i.  title  "  Legitimacy." 
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if  he  claim  the  estate,  as  originally  coming  from  a  female  . 
ancestor,  (whether  he  claim  as  heir  by  lineal  or  by  collat- 
eral descent,)  he  will  have  to  show,  not  only  that  she  is 
the  common  ancestor,  as  in  ordinary  cases,  but  also  that 
the  mother  of  such  female  ancestor  wa9  seised  of  the  es- 
tate, and  that  it  descended  from  her  to  the  person  last 
seised. 

IIL  Having  considered  the  title  by  descent,  which  is  M.  Ejectment 

bv  devisee  of 

one  of  the  modes  of  acquiring  property,  we  proceed  now  freehold  inter- 
to  the  next  in  order,  the  title  by  devise.    And,  first,  of  an  «*•     > 
ejectment  by  the  devisee  of  a  freehold  interest. 

A  freehold  interest  in  real  property,  though  not  vested 
in  possession,  may  yet  be  devised,  under  the  Statute  o* 
Wills,  as  a  reversion,  or  remainder  in  fee,(l)  or  as  an  in- 
terest by  virtue  of  an  executory  devise.(2)  A  party, 
therefore,  claiming  such  an  interest,  will  have  to  prov6  the 
seisin  of  the  testator,(3)  the  regular  execution  of  his  will, (a) 
and  the  determination  of  all  the  precedent  estates,  upon 
which  determination  the  interest,  limited  to  him,  is  made 
to  vest  in  possession.  And  a  devisee,  who  claims  immedi- 
ately upon  the  testator's  death,  must  also  show  the  seisin 
of  the  deceased,  as  in  the  other  case,  and  that  his  will  has 
been  duly  executed.  Something  has  been  already  said  * 
respecting  the  proof  of  seisin  ;(3)  and  the  regular  mode  of 
proving  the  execution  of  wills  has  also  been  so  much  con- 
sidered, as  to  make  it  unnecessary  to  add  any  thing  in  this 
place*  (4) 

The  heir  at  law,  in  answer  to  this  title  by  devise,  may     Defence  by 

J  '       J  heir  at  law. 

<1)  St.  34.  H.  8.  c.  5.  (3)  See  ante,  p.  186. 

(2)  Jones  v  Roe,  lessee  of  Per-        (4)  See  Treat -on  Bv,  1  rol.  p. 
ry,  3  T.  R.  88.  527. 


(a)  What  is  sufficient  proof  of  the  execution  of  a  will.  See  Jack- 
son v  Legrcnge,  19  Johns,  Rep.  386.  and  cases  cited.  Jackson  ▼ 
Vanduzen,  5  Johns.  Rep.  144.  2  Bay's  8.  C.  Reports,  187.  1  Biq- 
ney,  436.    2  Dallas,  16.    Adams  on  Eject.  267, 


Of  Evidence  ^  {Cfa.  14. 

By  devisee  of  show,  if  he  can,  that  the  will  is  a  mere  fabrication  and 

freehold.  - 

forgery,  or  that  the  deceased  was  incompetent  to  mate  a 

will,  as,  by  being  a  married  woman,(l)  or  within  the  age 
jqI  of  twenty-one  years,(l)  or  by  reason  of  mental  incapacity, 
whether  proceeding  from  idiotcy  or  non-sane  memory  ;(1) 
or  that  the  will  was  extorted  by  duress,(a)  or  obtained  by 
fraud,  as,  where  one  paper  was  obtruded  on  the  testator 
for  another  which  he  intended  to  execute  ;(2)  or  that  the 
testator  had  not  a  deviseable  estate,  as,  if  be  were  tenant 
in  tail,(3) 

incapacity  of     The  mental  incapacity  of  the  testator  at  the  time  of  ma- 
testator,  j^g  ^e  wj|^  ;g  a  gQO(j  groun<j  0f  defence  ;  for  unless  the 

testator  was  in  a  state  of  mind  competent  to  do  such  an 
act,  the  supposed  will,  which  must  be  a  teitAtio  mentis,  is 
totally  and  absolutely  vdicL  The  rule  of  law  upon  this 
subject  is  laid  down  thus  by  Lord  Coke:(4)  It  is  not 
enough,  he  says,  that  the  testator,  when  he  makes  his  will, 
should  have  sufficient  memory  to  answer  familiar  and  usual 
questions,  but  he  ought  to  have  a  disposing  memory,  so  as 
to  be  able  to  make,  a  disposition  of  his  lands  with  under- 
standing and  reason  ;  this,  he  adds,  is  such  a  memory  as 
the  law  calls  sane  and  perfect. 

Lucid  interval.  -  ^  a  Par*y  impeach  the  validity  of  a  will  on  account  of  a 

supposed  incapacity  of  mind  in  the  •  testator,  from  what- 
ever cause  it  may  proceed,  whether  from  a  natural  decay 
of  intellect,  from  derangement,  or  partial  insanity,  it  will 
be  incumbent  upon  him  to  establish  such  incapacity  by  the 

(1)  *t.  34,-35  H.  8.  c.  5.  s.  14.    the  same  forms  are  requisite  at  on 

(2)  Doe  dem.  Small  v  Allen,  8    the  devise  of  an  estate  in  fee-sim- 
T.  R.  147.    Treat,  on  Ev.  voL  1.    pie. 

p.  584.  (4)   Marquis   of  Winchester's 

(3)  An  estate  pur  auier  trie  is    case,  6  Rep.  23.  a. 
dcyiaable  by  Stat,  of  Frauds;  and 


(a)  Parol  evidence  may  be  given  to  shew  that  a  testator  executed 
a  will  under  duress,  but  the  declarations  of  a  testator,  though  made  t» 
eartremu,  are  inadmissible,  Jackson  d.  Coe  and  others  ▼  Kniffen,  2 
Johns.  Rep.  31. 


Ch.  14.]  in  an  Action  of  Ejectment. 

dearest  and  most  satisfactory  evidence.     The  burthen  of  By  devlaee  of 

proof  rests  upon  the  party  attempting  to  invalidate  what : 

on  its  face  purports  to  be  a  legal  act.  If  he  succeed  in 
proving  that  the  testator  had  been  effected  by  habitual  de- 
rangement, then  it  is  for  the  other  party,  who  claims  under 
the  will,  to  adduce  satisfactory  proof,  that,  at  the  time  of 
making  the  will,  the  testator  had  a  lucid"  interval,  and  was 
restored  to  the  use  of  his  reason.(l)(a) 

Lord  Thurlow  has  observed,  in  the  case  of  the  Attorney 
General  v.  Parnther,(l)  that  the  evidence  in  support  of  192 
the  allegation  of  a  lucid  interval,  after  the  proof  of  the 
derangement  at  any  particular  period,  should  be  as  strong, 
and  as  demonstrative  of  such  fact,  as  where  the  object  of 
the  proof  is  to  establish  derangement.  Perhaps  it  would  be 
more,  just  to  observe,  that  if  on  the  one  side  derangement 
has  been  clearly  proved,  a  lucid  interval  must  also  be 
clearly  and  satisfactorily  proved  on  the  other  side.  But 
there  appears  to  be  no  reason  for  requiring,  in  the  proof 
of  each  of  these  several  facts,  precisely  the  sajne  measure 
of  evidence,  or  the  same  degree  of  demonstration.  It  is 
possible,  that  both  facts  may  be  most  satisfactorily  estab- 
lished, though  the  proof  in  the  one  case  may  perhaps  not 
be  so  strong  or  so  demonstrative  as  in  the  other.  Insanity, 
from  its  peculiar  nature,  admits  of  more  easy  and  obvious 
proof  than  the  existence  of  a  lucid  interval.  The  wildness 
and  unnaturalness  of  insanity  can  never  be  misunderstood ; 
but  the  other  question,  whether  light  and  reason  have 
been  restored,  is  often  one  of  the  greatest  difficulty.  It 
may  happen,  therefore,  that  insanity  at  a  particular  period  - 
is  established  by  such  a  body  of  cogent  evidence,  as  to  dis-i 
stpate  every  possible  shade  of  doubt,  and  to  convince  the 

(n  3  Brown  Ch.  C.  440.  100. 

Dr.  £hiHimore'B  Hep.  vol.  1.  p.        (2)  3  Brown  Ch.  C.  443. 


(a)  Vide  Jackson  d.  Van  Dusen  and  others  ?  Van  Dusen,  5  Johns. 
Bep.  144. 


Of  Evidence  [Ch.  14. 

By  devisee  of  mmcl  of  the  truth  of  the  fact,  as  strongly  as  of  its  own 

*■    »'    existence*     But  to  insist  on  the  same  weight  of  evidence 

and  the  same  degree  of  demonstration  in  the  proof  of  a 
lucid  interval,  is  requiring  more  than  almost  any  case  can 
be  expected  to  supply,  and  perhaps  more  than  the  nature 
of  the  question  will  generally  admit.  "  It  is  scarcely  pos- 
sible, indeed,  to  be  too  strongly  impressed  with  the  great 
degree  of  caution  necessary  to  be  observed  in  examining 
the  proof  of  a  lucid  interval ;  but  the  law  recognises  acts 
done  during  such  an  interval  as  valid,  and  the  law  must 
not  be  defeated  by  any  over-strained  demands  of  the  proof 
afthefact."(l) 

Nor  can  it  be  necessary  to  prove,  that  the  patient  had 
193  been  restored  to  as  perfect  a  state  of  mind  as  that  which 

he  had  before  his  derangement,  in  order  to  be  competent 
to  make  his  will,  or  do  any  other  legal  act.  "  The  strong- 
est mind,"  as  Lord  Eldon  observes,(2)  "  may  be  reduced 
by  the  delirium  of  a  fever,  or  some  other  cause,  to  a  very 
inferior  degree  of  capacity  ;  but  the  conclusion  is  not  just;^ 
that,  because  the  person  is  not  what  he  had  been,  he 
should  not  therefore  be  allowed  to  make  a  will.  A  great 
intellect  may  lose  half  its  powers,  and  still  retain  more 
reason  than  falls  to  the  lot  of  the  common  order  of  minds. 
AH  that  the  law  requires,  is,  that  the  person  should  be 
restored  to  a  "  disposing  mind,"  capable  of  doing  an  act 
of  thought  and  judgment ;  not  that  he  should  regain  all  the 
powers  of  intellect  which  distinguished  him  before  his  mal- 
ady. 

Some  very  sensible  remarks  on  the  subject  of  a  lucid  in«- 
terval  have  been  made  by  Sir  W.  Wynne  in  a  case  latelj 
reported,  in  the  Court  of  Prerogative.(3)     After  observ- 

(1)  See  Sir  John  NicholPs  judg-  101.  The  whole  of  the  judgment 
ment  in  White  v  Driver,  1  vol.  of  Sir  W.  Wynne  :n  this  case  U 
pr.  Phillimore'8  Rep.  p  88.  highly  interesting",  from  the  great 

(2)  Ex  parte  Holyland,  11  Ves.  variety  of  sensible  observations 
11.  with  which  it  abounds,  as  well  as 

(3)  Cartwright  v  Cartwright,  from  the  clearness  and  fulness  of 
Dp.  Phijliroore's  Rep.  1  vol.  p. 90.    the  comment  upon  the  evidence. 


Oh.  14.]  in  an  Action  of  Ejectment* 

ing  that  a  person  is  not  incapacitated,  even  after  general  BX  devjaee  df 

habitual  insanity,  provided  there  is  an  intermission  of  the  — 

disorder  at  the  time  of  the  act,  and  that  where  an  habitual 
insanity  is  established,  there  the  party,  who  would  take 
advantage  of  the  fact  of  an  interval  of  reason,  must  prove 
sUch  fact,  Sir  W.  Wynne  proceeds  thus :  "  Now,  I  think 
the  strongest  and  best  proof  that  can  arise  as  to  the  lucid 
interval,  is  that  which  arises  from  the  act  itself;  that  I  look 
upon  as  the  thing  to  be  fifst  examined ;  and,  if  it  can  be 
proved  and  established  that  it  is  a  rational  act,  ration- 
ally done,  the  whole  case  is  proved.  In  my  apprehen- 
sion, where  you  are  able  completely  to  establish  that,  the 
law  does  not  require  you  to  go  further;  and  the  citation 
from  Swinburne  states  it  to  be  so.  The  manner  in  which 
he  has  laid  it  down,  is,  "  If  a  lunatic  person,  or  one  that  is 
beside  himself  at  times,  but  not  continually,  makes  his 
testament,  and  it  is  not  known  whether  the  same  were 
made  while  he  was  of  sound  mind  and  memory,  or  not, 
then,  in  case  the  testament  be  so  conceived  as  thereby  no 
argument  of  phrenzy  or  folly  can  be  gathered,  it  is  to  be 
presumed,  that  the  same  was  made  during  the  time  of  his 
calm  and  clear  intermission*,  and  so  the  testament  shall  be 
adjudged  good  ;  yea,  although  it  cannot  be  proved  that  the 
testator  useth  to  have  any  clear  and  quiet  intermissions  at 
all,  yet  nevertheless,  I  suppose,  that  if  the  testament  be 
wisely  and  orderly  framed,  the  same  ought  to  be  accepted 
for  a  lawful  testament."  "  Unquestionably,"  continues  Sir 
W.  Wynne,  "  there  must  be  a  complete  and  absolute 
proof  that  the  party,  who  had  so  framed  it,  did  it  without 
assistance.  If  the  fact  be  so,  that  he  has  done,  with- 
out assistance,  as  rational  an  act  as  can  be,  what  there  is 
more  to  be  proved  I  do  not  know,  unless  it  can  be  shown, 
by  any  authority  or  law,  what  the  length  of  the  lucid  in- 
terval is  to  be,  whether  an  hour,  a  day,  or  a  month ;  I  know 
no  such  law  as  that :  all  that  is  wanting,  is,  that  it  should 
be  of  sufficient  length  to  do  the  rational  act  intended.  I 
look  upon  it,  if  you  are  able  to  establish  the  fact,  that  the 
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Of  Evidence  [Ch.  14- 

By  devisee  of  act  done  is  perfectly  proper,  and  that  the  party,  who  is  al- 

leged  to  have  done  it,  was  free  from  the  disorder  at  the 

time,  that  is  completely  sufficient.77 

Revocation  of       The  heir  at  law  may  set  aside  the  will,  by  proof  of  an 
w  '  actual  revocation.     The  form  of  revoking  a  will  is  descri- 

bed in  the  6th  Section  of  the  Statute  of  Frauds,  which 
enacts,  "  that  no  devise  in  writing  of  lands,  tenements,  or 
hereditaments,  or  any  clause  thereof,  shall  be  revocable, 
otherwise  than  by  some  other  will  or  codicil  in  writing,  or 
other  writing  declaring  the  same,  or  by  burning,  cancel- 
ling, tearing,  or  obliterating  the  same  by  the  testator  him- 
self, or  in  his  presence,  and  by  his  direction  and  consent ; 
but  all  devises  and  bequests  of  lands  and  tenements  shall 
remain  and  continue  in  force  until  the  same  be  burnt  or 
cancelled,  torn  or  obliterated,  by  the  testator  or  his  direc- 
tions, in  manner  aforesaid,  or  unless  the  same  be  altered 
193  by  some  other  will  or  codicil  in  writing,  or  other  wri  ting 
of  the  devisor,  signed  in  the  presence  of  three  or  four  wit- 
nesses, declaring  the  same." 

As  to  the  first  mentioned  mode  of  revoking  a  will,  game- 
ly, that  of  altering  it  by  some  other  will  or  codicil  in  wri- 
ting, it  seems  to  be  clearly  settled,  that  the  second  will  or 
codicil  cannot  have  the  effect  of  revoking  a  former  one, 
notwithstanding  that  it  contain  a  general  clause  of  revoca- 
tion, unless  it  be  proved  to  have  been  duly  and  formally 
executed,  according  to  the  requisitions  of  the  fifth  sec- 
tion ;(1)  for,  being  intended  to  be  a  will,  and  to  revoke  as 
such,  it  must  have  all  the  solemnities  and  forms  of  a  will, 
or  it  cannot  operate  as  a  revocation.  And  further,  if  the 
second  will  does  not  expressly  revoke,  it  revokes  only  so 
far  as  it  appears  to  be  clearly  inconsistent  with  the  former 
devise  as  to  the  particular  subject-matter  of  that  devise;(2) 

(1)    Bcclestone  v  Speake,    1  Com.  454. 

Show.   89.,    better  reported   in  (2)HarwoodvGoodriffht,lesse« 

Carth.  80.    Onions  v  Tyrer,  1  P.  of  Uolfe,  Cowp,  87, 
Will.  342.     Limber;  v  Mason, 


Ch*  14»]  in  an  Action  of  Qjectment. 

for  the  words  of  the  statute  are  express,  that  all  devises  By  *******  ** 
shall  remain  in  force,  unless  altered  by  some  other  will. '- ■ 

The  next  mentioned  mode  of  revoking  is  by  some  other  jg$ 

writing  of  the  devisor,  declaring  an  intention  to  revoke* 
This  must  be  signed  in  the  presence  of  three  or  four  wit- 
nesses ;  but  the  statute  has  not  required  the  witnesses  to 
subscribe  or  attest  .in  the  presence  of  the  devisor,  nor  in- 
deed to  subscribe  at  all;  nor  does  this  appear  by  any 
means  necessary.(l ) 

» 

Another  mode  of  revocation  is  by  burning,  or  cancelling, 
tearing,  or  obliterating,  by  the  testator  himself,  or  in  his 
presence,  and  by  hi?  directions  and  consent.  These  acts 
are  in  their  nature  equivocal  and  their  effect,  as  a  revoca- 
tion, must  entirely  depend  upon  the  intention  with  which 
they  are  accompanied.  A  will  may  be  cancelled  by  mis- 
take, or  by  accident ;  but  such  cancelling  is  not  a  revoca- 
tion. On  the  other  hand,  the  burning  or  tearing  may  be 
partial  and  incomplete ;  yet,  if  this  was  done  with  the  de- 
sign of  revoking  the  will,  it  will  be  as  complete  a  revoca- 
tion, as  if  the  entire  will  had  been  destroyed.(2)  The  act, 
therefore,  must  be  proved  to  have  been  done  with  the  in- 
tention of  revoking.  And  on  a  question  of  intention,  as 
this  is,  evidence  of  the  declarations  of  the  testator  at  the 
time  of  doing  the  act,  or  of  his  subsequent  declarations 
respecting  the  act,  is  clearly  a^missibe,  and  has  been  ad- 
mitted in  a  great  variety  of  cases.(3) 

The  several  modes  of  revoking  a  will,  hitherto  mention-  implied  revo- 
ed,  are  those  prescribed  by  the  Statute  of  Frauds;  and  the  caUon- 
language  of  that  statute  is  so  strong  and  clear,  that  it  should 
seem  absolutely  to  exclude  every  other  species  of  revoca- 

(1)  Townsend  ▼  Pearce, . Vin.  Will.  345. 

Ab.  title  Devise,  R.  4.  pi  3.  p.  (2)  See  particularly  Burtenshaw 

142L     1  P.  Will.  345.  t  Gilbert,  Cowp.  53.     Bibb  dem. 

<2)  Bibb  dem.  Mole  v.  Thora-  Mole  v  Thomas,  2  Black.    Kep. 

as,  2  Black.  Re?   1043-    Burten-  1043.  Campbell  v  French,  3  Ve*. 

4ulw  V  Gilbert,  Cowp.  49.     1  P.  321.  2  East.  Hep.  534.  (A) 
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Of  Evidence  [Ch.  14. 

frLhold**  °r   tion  ?  for  ^  legislature  has  declared,  that  no  devise  of 

~— — —  lands  shall  be  revocable  otherwise  than  by  the  particular 

modes  there  specified,  and  that  all  devises  shall  continue 
in  force  until  they  are  so  revoked,  notwithstanding  any 
Tormer  usage  to  the  contrary.  However,  strong  aB  the 
words  of  die  statute  are,  the  doctrine  of  implied  revoca- 
tions of  wills  is  established.^)  Among  these,  one  kind  of 
implied  revocation  is  that  resulting  from  the  marriage  of 
the  testator  and  the  birth  of  a  child,  without  provision 
made  for  the  objects  of  these  relations ;  and  this,  as  Lord 
Ellen  borough  said,  in  the  case  referred  to,  must  now  be 
considered  as  a  general  proposition  of  law.  The  doctrine 
of  this  implied'  or  constructive  revocation  is  founded,  in 
the  opinion  of  Lord  Kenyon,(2)  on  a  tacit  condition  an- 
nexed to  the  will  when  made,  that  it  should  not  take  ef- 
fect, if  there  should  be  a  total  change  in  the  situation  of 
the  testator's  family.  Other  judges  have  been  of  opinion, 
that  the  doctrine  is  founded  on  a  supposed  intention  in  the 
testator  ;(3)  and  it  has  been  said  to  be  only  a  presumption 
grounded  on  the  supposition,  that  so  complete  a  change  in 
the  family  of  the  .deceased  raises  the  implication,  that  he 
did  not  intend  his  will  to  take  effect. 

On  the  subject  of  the  admissibility  of  parol  evidence  to 
rebut  such  an  implied  revocation,  there  has  been  conside- 
rable difference  of  opinion.  Lord  Mansfield  and  Mr.  Jus- 
tice Buller(4)  were  of  opinion,  that  evidence  of  the  testa- 
tor's declarations,  and  other  parol  evidence,  may  be  prop- 
j  erly  admitted ;  and  such  evidence  is  always  admitted  in 

1 

I                             (1)  The  origin  and  progress  of  Wills,  ch.  2.  g.  17. 

{                           this   doctrine,    and   the    various  (2^  Doe  dem.  Ltacashire  v  Laa- 

[                           opinions  of  Judges  upon  the  sub-  cashire,  5  T.   R.  58,     See  also  2 

ject,  arc  very  fully  and  ably  con-  East,  541.    4  Maule  8c  Selw.  13. 

sidered  in  two  late  judgments,  the  (3)  Lord  Mansfield,  in  Brady 

one   by  Lord   Ellenborough,    in  dera.  Norris  v  Cubit,  1  Doug.  59. 

Kennebei  v  Scrafton.  2  East.  540.  Sir   VV.   Wynne,    in  Emerson    r 

the   other  by  Sir   J.    Nichol   in  Bowville,  Dr.  Phillixaore's  l|ep.  1 

Johnston  ▼  Johnston.  Dr.  Philli-  vol.  342.  Hallaway  v  Clarke,  ib. 

more's  Rep.  1  vol.  458.     And  see  339.  Johnston  v  Johnston  ib  468. 

Robert's  Treatise  on  the  Law  of  (4)  1  H.  Bl.  524. 


Cb.  14,]  in  an  detion  of  Ejectment. 

the  ecclesiastical  courts.(l)    On  the  other  hand,  8trong|£d^eof 

opinions  have  been  expressed  against  the  admission  of  the ■— 

testator's  declarations  ;(2)  and  in  the  last  reported  case,(3) 
where  the  point  arose,  the  Court  of  King's  Bench  cautiously 
abstained  from  expressing  any  opinion  upon  the  subject. 
The  admissibility  of  the  testator's  declarations  may,  per- 
haps, be  found  to  depend  principally  upon  this  considera- 
tion : — whether  the  rule  of  law,  which  admits  of  such  an 
implied  revocation,  is  founded,  as  some  have  said,  on  a 
supposed  intention  in  the  mind  of  the  testator ;  or  whether 
according  to  the  opinion  of  others,  the  revocation  is  a  tacit 
condition  annexed  to  the  will  itself  when  first  made.  In 
the  former  way  of  considering  the  rule,  there  seems  to  be 
more  reason  for  admitting  such  evidence,  than  in  the  latter 
view  of  the  question ;  for,  if  there  is  a  tacit  condition  an- 
nexed to  the  will  at  the  time  of  the  execution,  then  the 
revocation  takes  effect  by  operation  of  law,  of  which  the 
law  only  can  judge,  and  which  must  be  collected  from  the 
circumstances  that  give  birth  to'  the  presomption.(4) 

Secondly,  of  an  action  of  ejectment  by  the  devisee  of  a        198 
leasehold  interest.  822"*  by 

leasehold. 

The  claimant  in  this  case  will  have  to  prove  the  erecu-  .  ue 
tion  of  the  lease  by  the  lessor,(5)  under  which  lease  the 
interest  vested  in  the  testator,  the  lessee ;  and,  if  the  tes- 
tator was  an  assignee  of  the  original  lessee,  the  assignment 
to  him,  as  well  as  the  original  lease,  must  be  proved. 

The  lease  is  the  best  evidence  of  the  property  being 
leasehold.     But  this  may  be  dispensed  with  by  proof  of  an 
admission  to  that  effect  by  the  defendant ;  as  in  the  case  of     - 
Doe  on  the  demise  of  Digby  v.  Steel,(6)  where  it  was  pro- 

(1)  Dr.  Phittimore'B  Rep.  1  vol.        (4)  See  the  judgment  of  Eyre 
341.  344.  460.  469.  C.  J.  in  Goodtitle  dem.  Holford  v 

(2)  By  Lord  Alvanley,  Gibhons    Otway,  2  H.  Black.  524. 

v.  Caunt,  4  Ves.  848.  '  (5)  See  Treat,   on  Ev.  vol.  i. 

(3)  Kennebel   v   Scrafton,    2    Part  2.  Ch.  8.  ».  2. 
East,  543.  (6)  3  Cambp.  115. 


Of  Evidence 


[Ch.  H. 


By  *h1y 6  *  Ve<*  *a*  ***  ^"^ant  had  a^»**tea,  in  his  ang#er  to  * 

- — s : bill  in  equity,  that  the  testator,  under  whom  the  lessor  of 

the  plaintiff  claimed,  was  possessed  of  the  leasehold  prem- 
ises there  mentioned. 


Probate. 


Since  a  lease  for  years  is  a  chattel  interest,  and  vests  in 
the  personal  representative  of  the  leasee,  the  claimant  must 
produce  the  probate  of  the  will,  or  give  other  legal  evi- 
dence of  the  will  having  been  proved  in  the  Ecclesiastical 
Court,  to  which  court  alone  the  jurisdiction  belongs  ;{1) 
for  a  Court  of  common  law  will  not  take  notice  of  a  will, 
as  a  title  to  personal  property,  till  it  is  proved  in  the  Ec- 
clesiastical Court«(2) 


Assent  of 
ecutor. 
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The  title  of  the  testator,  and  the  bequest  to  the 
ant  being  thus  proved,  all  that  remains  to  complete  the 
claimant's  title,  is  the  executor's  assent  to  the  bequest. 
This  previous  assent  is  made  necessary  for  the  security  of 
the  executor,  upon  whom  all  personal  property  devolves, 
in  trust  to  apply  it,  in  the  first  instance,  to  the  payment  of 
debts ;  and,  until  his  assent  is  given,  the  legatee  has  only 
an  inchoate  property,  and  cannot  enter  upon  the  pretnise* 
without  being  guilty  of  a  trespass.  But  as  this  assent  to  a 
legacy  is  only  requisite  for  the  security  of  the  executor, 
and  to  complete  the  title  of  the  legatee,  there  is  no  spe* 
cific  form  prescribed  for  declaring  the  assent.  In  general 
any  expression  or  act  done  by  the  executor,  which  show* 
bis  concurrence  of  agreement  to  the  bequest,  wiil  he  suffi- 
cient ;(3)  and  "  a  very  small  matter  shall  amount  to  an  ab- 
sent to  a  legacy,  an  assent  being  but  a  rightful  act.  "(4) 
This  assent,  when  once  given,  whether  before  probate  or 
after,  is  evidence  of  assets,  and  an  admission  by  the  exec* 
ntor,  that  the  fund  is  adequate  to  the  discbarge  of  debts ; 
it  vests  the  interest  at  law  absolutely  and  irrevocably  in 

(1)  Sec  Treat,  on  Ef .  vol.  i.  p.    444.  Toiler's  Law  of  Executor, 
335.  397.  308. 

(2)  Stone  v  Forsyth,  2  I'ouj.        (4i  By  the  Lord  Chancellor,  in 
707.  Case  of  a  devisee  of  a  lease.    Noel  v  Robinson,  1  Verm  94. 

(3)  3  Bac.  Abr.  S4  BaC.  Abr. 


Cb*  14.]  in  an  Action  of  Ejictmtnt. 

the  legatee^*)  though  he  may  still  be  liable  to  refund  in  a  By  deviate  of 
court  pf  equity  on  the  deficiency  of  other  assets*  copy  ° 

m 

Thirdly,  of  an  action  of  ejectment  by  a  devisee  of  copy-  Ejectment  by 
hold  property.  JJ-jf 

The  claimant,  in  the  first  place,  has  to  prove  the  will*  Win. 
And  it  is  now  a  clear  proposition  of  law,  whatever  may  be 
thought  of  the  earliest  decisions  on  the  subject,  that  a  de- 
vise of  copyhold  lands,  or  of  a  customary  estate,  passing 
by  surrender,  needs  not  be  signed  by  the  testator  aa  a  de- 
vise of  lands  in  fee-simple,  unless  such  signature  be  requi- 
red by  the  terms  of  the  surrender  to  the  use  of  the  will ; 
nor  is  the  same  form  of  revocation  necessary.(2)  The 
draft  of  a  will,  which  the  testator  was  prevented  by  sud- 
den death  from  signing  and  publishing,  has  been  held  suffi- 
cient to  direct  the  uses  of  a  surrendered)  so  also  have  in- 
structions for  a  will,  taken  down  in  writing  from  words  dic- 
tated by  the  te*tator.(4)  In  each  of  these  cases,  the  draft 
of  the  will  was  shown  to  have  been  admitted  to  probate ; 
but  no  stress  seems  to  have  been  laid  upon  this  circum- 
stance* 

The  claimant  has  also  to  prove  the  admittance  of  200 
the  testator  to  the  copyhold  tenement  in  question,  and  his 
own  admittance  ;(5)  and  before  the  late  statute,  at.  55  G. 
3.  c.  193«,  winch  makes  every  disposition  of  a  copyhold 
by  will  as  effectual  without  a  surrender  as  with  one,  he  . 
mutt  also  have  shown  a  surrender  to  the  use  of  the  will, 
A  will,  and  a  surrender  to  the  use  of  the  will,  without  an 
admittance,  are  not  sufficient:  until  the  admittance  is 
made,  the  legal  estate  continues  in  the  surrenderor,  and 
descends  to  his  heir»(5)    A  person  taking  a  reversion  or 

(1)  Doe  dem.  Lord  Say  Be  Sele  ted  in  7  East,  327. 
▼  Guy,  3  East  120.  123.  (4  Doe  dem.  Cook  v  Danven, 
.   (3)  See  Treat,  on  Br.  vol.  i.  7  East  299.  324. 
$27.  Doe  dem.  Ceokv  Danrers,  7.  (5)  Roe  dem.  Jeffreys,  v  Hicks- 
East.  322.  2  Wila.  15.    Roe  dem.  Ahewen  r 

(3)  Carey  r  Askew,  2  Brown.  Wroot,  5  East,    137.    Wilson  v 

Ch.  C.  319. ,  and  other  cases  ci-  WeddeU,  Velr.  144. 


Admittance. 


Of  Evidence  [Ch.  U. 

By  guardian,    remainder  by  grant  from  the  lord  of  the  manor  has  a  per* 

feet  title  without  admittance,  and  may  take  possession  on 
the  determination  of  the  particular  estate. (1 )  And  though 
a  party,  who  claims  a  copyhold  as  heir  at  law,  may  main- 
tain an  ejectment  before  admittance,  against  all  persons 
except  the  lord,  (for  then  he  claims  by  the  course  and  ope- 
ration of  law,  yet  the  rule  is  different  in  the  case  of  one 
claiming  under  a  surrender  and  a  devise,  who  is  a  purcha- 
ser, and  has  nothing  before  admittance.  The  proof  of  an 
admittance,  therefore  is  indispensably  necessary,  in  this 
case,  to  establish  the  testator's  title,* as  well  as  that  of  the 
devisee ;  but  the  time  of  the  admittance,  whether  before 
or  after  the  devise,  is  immaterial  as  against  the  surrenderor 
and  all  persons  except  the  lord,  provided  the  surrender  is 
before  the  demise  in  the  declaration ;  for  the  surrender 
and  admittance  constitute  one  conveyance,  and  the  ad- 
mittance, whenever  made,  relates  back  to  the  «urrender.(2) 
The  surrender  and  admittance  may  be  proved  by  the  ori- 
ginal entries  regularly  made  on  the  court-rolls  of  the  ma- 
nor, or  by  copies  of  the  court-rolls  of  the  admittance  and 
surrender  properly  stamped  ;(3)  and  it  is  scarcely  neces- 
sary to  add,  that  there  must  be  some  evidence  of  the  iden- 
tity of  the  party  adraitted«(4) 

201  Where  a  surrender  has  been  made  to  the  use  of  A.  for 

life,  remainder  to  B.,  &c.  an  admittance  of  the  tenant  for 
life  will  operate  as  an  admittance  of  those  in  remainder ; 
for  the  several  particular  interests  so  created  make  only 
one  entire  estate.(5)  For  the  same  reason,  if  a  copyhol- 
der of  inheritance  devise  several  interests,  as  an  estate  for 
life  to  A.  with  remainder  to  B.,  without  having  previously 
made  a  surrender,  (which  is  not  now  necessary,  in  conae- 

(1)  Roe  dem.  Cosh  v  Lovless,  2        (3}  Doe  dcm.     Bennington  v 
Bam.  Aid.  453.  Hall,  16  East,  208. 

(2)  Holdfast  dem.  Wallams  v        (4)  Doe  dem.  Hanson  v  Smith. 
Clapham,  1 T.  K.  600.    Roe  dem.    1  Campb.  197. 

Jeffrooys  v  Hicks,  2  Wils.  15.  Doe  (5)  Auncehne  v  Auncelme.  Cro. 
dem.  Bennington  v  Hall,  16  East,  Jac.  31.  Warsop  v  ^bell.  5  Mod. 
208.  30f>. 


Oh.  14.]  t*  an  Action  of  Ejectment* 

quence  of  the  provisions  of  the  act  of  parliament  before-  By  guardian. 
mentioned,)  and  the  plaintiff  in  ejectment  claim  under  B., 
proof  of  A.'s  admittance  will  be  sufficient,  without  proving 
also  the  admittance  of  B. 

Fourthly.     The  next  case  in  order,  to  be  considered  is,  J**  Ej^***1** 
the  case  of  an  action  of  ejectment  by  a  guardian. 

Guardians  in  common  socage,  and  guardians  appointed  Guardian  by 
by  deed  or  will,  may  maintain  an  action  of  ejectment,  to  ^^' 
recover  the  property  of  their  wards.(a)  A  guardian  in 
socage,  (that  is,  the  next  friend  of  the  heir  at  law  of  one 
who  has  died  seised  of  lands  in  common  socage,  to  which 
next  friend  the  inheritance  cannot  descend,)  has  the  ward- 
ship of  the  land  and  of  the  heir,  until  his  age  of  fourteen 
years.(l)  A  party,  therefore,  who  claims  as  guardian  in 
socage,  will  have  to  prove  the  seisin  of  the  deceased,  the 
fact  of  his  leaving  issue,  his  heir  at  law,  under  the  age  of 
fourteen  years,  and  that  among  those  relations,  to  whom 
the  inheritance  cannot  descend,  he  himself  is  the  next  of 
blood  to  such  issue.  It  seems  necessary  also  to  prove,  that 
the  ward  was  under  the  age  of  fourteen  at  the  time  of  the 
demise  stated  in  the  declaration  ;(2)  for  Littleton  expressly  202 

says,  that  the  guardian  shall  have  wardship  of  the  land 
until  the  age  of  fourteen  years,  and  when  the  heir  comes 
to  the  age  of  fourteen  years  complete,  he  may  enter  and 
oust  the  guardian,  and  occupy  the  land  himaelf ;  however, 
in  the  opinion  of  others,  this  guardianship  ends  on  the 
completion  of  the  age  of  fourteen  years,  only  where  an- 

(1)  L.itt.  sect.  123.  other  objection  was  also  of  the 

(2)  In  the  case  of  doe  dem.  insufficiency  of  a  notice  to  qait. 
Riggfe  v  Hell,  5  T.  R.  471.,  where  The  plaintiff  was  nonsuited.  On 
it  was  proved  at  the  trial,  that  two  cause  being"  shown  against  the 
daughters,  to  whom  the  plaintiff  nonsuit,  the  Court  of  K.  B.  dis- 
claimed as  guardian  in  socage,  charged  the  rule,  on  the  gTound 
were  above  fourteen,  an  objection  that  the  notice  was  insufficient ; 
was  taken  on  this  ground  against  and  there  was  no  argument  on  the 
the   plaintiff's  recovering.     An-  other  point. 


(a)  Vide  ante,  p.  1ST.  in  notis. 


Of  Evidence  [Ch.  1*. 

*£2t""* ky    ot*wr  g"a"|ifln,  either  by  the  election  of  the  infant  or  oth- 
— ■        ..  -  •  .  erwise,  is  ready  to  succeed,  and,  in  the  mean  time,  the 
guardianship  in  socage  trill  continue.(l) 

fiaM«K»n  by        With  respect  to  the  other  description  of  guardian,  a 
***  statute  in  the  reign  of  Charles  11.(8)  gives  a  power  to  fa- 

thers to  appoint  guardians  for  their  unmarried  children  un- 
der age,  "  either  by  deed  executed  in  their  life-time,  or  by 
last  will  and  testament  in  writing,  in  the  presence  of  two 
or  more  credible  witnesses ;"  and  enacts,  that  such  ap- 
pointment shall  be  effectual  against  every  claim  of  guar- 
dianship in  socage,  and  that  the  guardian  so  appointed  may 
take  into  his  custody  the  profits  of  ail  the  lands  and  here- 
ditantents  ef  the  children  till  their  respective  age  of  one 
and  twenty  yearn.  To  support  an  ejectment  therefore, 
brought  by  such  guardian,  the  title  of  the  deceased  father 
must  be  proved,  the  minority  of  the  ward  at  the  time  of 
the  demise  in  the  declaration,  and  the  due  execution  of  the 
will  or  deed  which  appoint*  him  guardian. 

T.  Ejectment      Fifthly,  of  the  action  of  ejectment  by  a  person  claiming 
b7^J",tb?     land  under  an  execution.     And,  first,  of  an  ejectment  by 
the  tenant  under  a  writ  of  elegit. 

The  writ  of  elegit,  as  is  well  known,  is  founded  on  the 
statute  of  Westminster  the  second,(3)  (the  first  statute  that 
subjected  land  to  the  execution  of  a  judgment  or  recogni- 
zance,) which  gives  to  the  creditor,  who  has  sued  for  the 
debt  or  damages  and  recovered  a  judgment,  bis  election, 
either  to  have  a  writ  to  the  sheriff  for  levying  the  debt  of 
the  lands  and  chattels,  or  that  the  sheriff  deliver  to  him 
gf._  the  chattels  of  the  debtor  and  a  moiety  of  his  land.  The 
sheriff,  upon  receiving  this  writ,  is  to  impannel  a  jury,  who 
are  to  enquire  of  the  debtor's  goods  and  chattels  and  also 
of  his  lands  and  tenements.  Formerly  it  was  usual  for  the 
sheriff,  after  inquisition  made  by  the  jury,  to  deliver  actual 

(5)  St.  13  Ed.  I.  e.  If. 


Ch.  14.]  in  an  Action  of  Ejectment. 

possession  of  a  moiety  of  the  lands ;  but,  by  the  modern  J*t**tBtbjr 

practice,  he  delivers  only  legal  possession,  and  the  credit-  

er,  as  some  have  said',  in  order  to  obtain  actual  possession! 
most  proceed  by  ejectment.(l) 

In  this  action  of  ejectment,  it  will  be  necessary  for  the 
lessor  of  the  plaintiff  to  prove  the  judgment  recovered  by 
him,  the  elegit  taken  out  upon  it,  the  inquisition,  and  the 
sheriffs  return,  by  which  the  land  in  question  is  assigned 
to  him.(2)  For  this  purpose,  an  examined  copy  of  the 
judgment  roll,  containing  the  award  of  the  elegit  and  the 
return  of  the  inquisition,  is  sufficient  proof,  and  a  copy  of  284 
the  elegit  itself,  or  of  the  inquisition  will  not  be  want- 
ed ;(3)  (a)  for  as  Lord  Ellenborough  said  in  the  case  re- 

(1)  2  Tidd  Pr.  1075.    3  T.  B.        (3)  Raxnsbottom  v  Buckhunt,. 
395.     2  Eq.  Ca.  Ab.  381.  2  Maule  &  Selw.  565. 

(2)  Bull.  N.  P.  104. 


?  •  In  the  case  of  Rogers  v  Pitcher,  6  Taunt  207.,  the  Lord  Chief 
Justice  Gibbs  alluding  to  this  opinion,  expressed  himself  thus ;  "I 
am  aware,  it  has  in  several  places  been  said,  that  the  tenant  in  elegit 
cannot  obtain  possession  without  an  ejectment,  but  I  have  always  been 
of  a  different  opinion.  There  is  no  case  in  which  a  party  may  main- 
tain an  ejectment,  in  which  he  cannot  enter.  The  ejectment  suppo- 
ses that  he  has  entered  ;  at  least,  that  he  has  leased  to  another,  and 
that  the  other  entered ;  and  that  the  lessor  may  do  it  .by  another,  and 
not  enter  himself,  is  not  very  intelligible.  I  would  not  however  con. 
skier  the  present  case  as  deciding  these  points,  which  I  only  throw 
out  in  answer  to  the  argument  that  has  been  used."  In  another  part 
of  his  judgment  the  Ch.  Justice  says,  "  I  have  no  doubt,  that  the 
sheriff*  may  deliver  the  moiety,  and  enter  upon  it ;  except  that  where 
the  land  is  undo?  a  previous  demise,  as  in  this  case  it  is  to  the  plain- 
tiff, whatever  older  term  the  sheriff  finds,  he  cannot  disturb  the  pre- 
vious title  of  the  tenant  in  possession  :  all  he  can  do  is  to  put  the 
avowant  into  the  state  of  landlord  :  if  the  land  had  been  in  the 
possession  of  the  former  owner,  the  sheriff  might  have  delivered 
actual  possession:  where  it  is  in  the  possession  of  a  tenant,  the  sher- 
iff sets  out  by  metes  and  bounds,  and  the  tenant  is  bound  thencefor- 
ward to  pay  rent  for  his  moiety  to  the  tenant  by  elegit.1 


a 


(o)  .In  New-York  it  n  necessary  to  produce  the  jS.  fa.  and  sheriff's 
deed,  as  well  as  an  exemplified  copy  of  the  judgment.    Jacksom  V 
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Of  Evidence  [Ch.  14. 

I&S*111  **    otlier  g^*1^11'  ei*er  by  tlM>  election  of  the  infant  or  otb- 
— ' —  erwise,  is  ready  to  succeed,  and,  in  the  mean  time,  the 
guardianship  in  socage  will  continue.(l) 


elegit. 


Cuardian  by 


With  respect  to  the  other  description  of  guardian,  a 
statute  in  the  reign  of  Charles  11.(2)  gives  a  power  to  fa- 
thers to  appoint  guardians  for  their  unmarried  childrea  un- 
der age,  "  either  by  deed  executed  in  their  life-time,  or  by 
last  will  and  testament  in  writing,  in  the  presence  of  two 
or  more  credible  witnesses ;"  and  enacts,  that  such  ap- 
pointment Bhall  be  effectual  against  every  claim  of  guar- 
dianship in  socage,  and  that  the  guardian  so  appointed  may 
take  into  his  custody  the  profits  of  all  the  lands  and  here* 
ditaments  of  the  children  till  their  respective  age  of  one 
and  twenty  years*  To  support  am  ejectment  therefore, 
brought  by  such  guardian,  the  title  of  the  deceased  father 
must  be  proved,  the  minority  of  the  ward  at  the  time  of 
the  demise  in  the  declaration,  and  the  due  execution  of  the 
will  or  deed  which  appoints  bim  guardian* 


V.  Ejectment      Fifthly,  of  the  action  of  ejectment  by  -a  person  claiming 

elegit!.*111  by     'an<*  an^er  an  execution.    And,  firet,  of  an  ejectment  by 

the  tenant  under  a  writ  of  elegit. 

The  writ  of  elegit,  as  is  well  known,  is  founded  on  the 
statute  of  Westminster  the  second,(3)  (the  first  statute  that 
subjected  land  to  the  execution  of  a  judgment  or  recogni- 
zance,) which  gives  to  the  creditor,  who  has  sued  for  the 
debt  or  damages  and  recovered  a  judgment,  his  election, 
either  to  have  a  writ  to  the  sheriff  for  levying  the  debt  of 
the  lands  and  chattels,  or  that  the  sheriff  deliver  to  him 
2Q3  the  chattels  of  the  debtor  and  a  moiety  of  his  land.  Tbe 
sheriff,  upon  receiving  this  writ,  is  to  impannel  a  jury,  who 
are  to  enquire  of  the  debtor's  goods  and  chattels  and  also 
of  bis  lands  and  tenements.  Formerly  it  was  usual  for  the 
sheriff,  after  inquisition  made  by  the  jury,  to  deliver  actual 


(1)  Andr.  313. 

(2)  St.  12  C.  2.  e.  24.  s.  8.9. 


(3)  St.  13  Ed.  I.  c.18. 


s  all  E'ertnientbj 
11 '  ttM.  ■nochud'. 


Of  Evidence  [Ch.  14. 

By  comuee  of  from  the  roll  in  the  custody  of  the  clerk  of  recognizances 

stat  staDle  k 

— : — =— ~  or  of  his  deputy,  made  and  signed  by  the  clerk  or  his  dep- 
uty, and  duly  proved  ;*(1)  and,  in  the  next  place,  the  writ 
of  extent  must  be  proved.  Ad  examined  copy  of  the  writ 
of  capias  si  laicus  appears  noi  to  be  necessary,  since  it  it 
recited  in  the  writ  of  extent.  If  the  e  ectment  is  not 
against  the  debtor,  but  against  a  third  person,  who  is  in 
206  possession  of  the  lands,  and  who  was  in  possession  before 
the  conusor's  acknowledgment  of  the  debt,  the  lessor  of 
the  plaintiff,  in  addition  to  the  proofs  before  mentioned, 
must  be  prepared  with  proof  of  the  conusor's  title;  or,  if 
the  defendant  claim  under  the  conusor,  as  lessee  or  other- 
wise, that  his  iutere  t  and  right  of  possession  have  been 
regularly  determined. 

(1)  St.  8  g.  1.  o.  25.  s.  2. 


*  By  Bt.  57  Eiia.  c.  4,  9.  7>  the  whole  tenor,  and  contents  of  all 
ttatutes  merchant  and  of  statutes  of  the  staple  are  to  be  entered,  within 
six  months  after  the  acknowledgment,  in  the  office  of  the  dark  of  re- 
cognizances taken  according  to  the  st.  23  H.  8.  c.  6.  and  shown  to 
the  clerk,  who  is  to  enter  the  statutes  in  a  book  provided  for  the 
purpose.  And  by  the  8th  section  of  the  same  act,  if  the  statute  mer- 
chant or  statute  staple  is  not  delivered  to  the  clerk  or  hk  deputy 
within  four  months  after  the  acknowledgment,  that  a  true  eopy  may 
he  taken  by  the  clerk,  in  such  case  every  statute  not  so  entered  will 
he  void  against  any  person  who  purchases  the  lands  and  tenements, 
or  any  profit  out  of  them,  after  the  time  of  the  acknowledgment.  The 
9th  section  requires  the  clerk,  under  a  penalty  for  disobedience,  to 
enter  the  recognizance  within  six  months  after  the  acknowledgment, 
and  to  indorse  the  day  and  year  of  the  entry  upon  the  statute,  with  his 
name. 

By  the  Statute  of  Frauds,  (st.  29  C.  2.  c.  3  s.  18.)  the  day  and  year 
of  the  enrolment  of  recognisances  are  required  to  he  set  down  on  the 
margin  of  the  roll,  and  no  recognizance  will  bind  lands,  &c  in  the 
hands  of  a  purchaser*  bona  fide  and  for  valuable  consideration,  but  from 
the  time  of  such  enrolment. 

The  statute  of  27  Eli*,  c.  4.  s.  7,  8.  does  not  extend  to  recognizan- 
ces under  st.  23  H.  8.  c.  6.  (called  recognizances  in  the  nature  of  sta- 
tutes staple,)  and  the  st.  8  G.  1.  c  25  s.  1.  wis  pasted  to  regulate 
the  mode  of  enrolling  and  preserving  then.  # 


Ch.  14.)  in  an  Action  of  Ejectment. 

The  process  on  a  statute  staple,  or  on  a  recognizance  in  By  tomisee  of 
the  nature  of  a  statute  staple,  is  a  writ  in  the  nature  of  an  R.  "  t  Pn* "-g- 
extent,(l)  commanding  the  sheriff  to  take  the  body,  lands,  conusor  of  stat. 
and  goods  of  the  debtor,  and,  after  causing  the  lands  and  ^P1^ &c- 
goods  to  be  extended  and  appraised,  to  take  them  into  the 
king's  hands*  The  conusee  then,  in  order  to  get  posses* 
sion  of  the  lands,  must  sue  out  a  liberate^)  which  recites 
the  last  writ  and  the  sheriffs  return,  and  commands  the 
sheriff  to  deliver  to  the  conusee  the  lands,  tenements  and 
chattels,  so  taken  into  the  king's  hands,  by  the  extent  and 
appraisement,  to  hold  them  till  he  is  satisfied  of  his  debt. 
Upon  this  writ,  the  sheriff  cannot  turn  the  tenant  out  of 
possession,  as  upon  an  habere  facias  possessionem,  but 
is  only  to  deliver  the  legal  possession,  as  upon  an  elegit, 
and  in  order  to  obtain  the  actual  possession  the  conusee 
must  proceed  by  ejectment.(3)  In  such  an  action  against 
the  debtor,  the  plaintiff's  evidence  will  consist,  in  the 
first  place,  of  the  bond  of  the  conusor,  to  be  proved  in 
the  regular  manner ;  or,  in  case  of  its  loss  or  damage, 
a  true  copy  from  the  roll  in  custody  of  the  clerk  of  re- 
cognizances  or  his  deputy,  made  and  signed  by  the  clerk 
or  his  deputy,  and  duly  proved,  will  have  precisely  the 
same  effect,  as  if  the  original  recognizance  were  pro* 
duced.(4)  After  proof  of  the  recognizance,  the  writ  of 
liberate  is  to  be  proved ;  but  the  proof  of  the  writ  of  extent 
teems  not  to  be  necessary,  as  this  writ  is  recited  in  the  libe- 
rate. If  the  action  is  against  a  third  person  in  possession 
of  the  lands,  not  against  the  debtor  himself,  other  evidence 
will  also  be  required,  as  in  the  case  of  an  ejectment  against  207 

a  third  person  by  the  conusee  of  a  statute  «erchant(5) 

Sixthly,  of  an  ejectment  by  a  mortagee,(a)  • 

(1)  See  Tidd.  Appx.  ck.  39.  s.        (3)  1  Ventr.  41.  Tidd.Pr.10S4.  vi  Fiectment 
107.  Tkld  Pr.  1084.  (4)  St.  8  G.  • .  c.  25.  s. 2.  bv  mortrcee 

(2)  Tidd.  Ap.  Pr.ch.  39.  i.108.        (5)  See  ante,  p.  304.  /  "iU"W* 


^M* 


(q)  The  Supreme  Court  of  New- York  has  much  inclined  to  consider 
the  mortgage  a*  a  chattel  interest,  and  the  mortgagor  as  the  real 


Of  Evident*  {Ch.  14. 

By  mortgagee:     Where  a  term  of  years  is  granted  ty  way  of  mortgage* 

with  condition  to  be  void  on  repayment  of  the  mortgage 
money  at  a  time  appointed,  the  mortgagee  has  an  imme- 
diate vested  interest  and  may  immediately  enter  on  the 
lands,  liable  only  to  be  dispossessed  on  the  performance  of 
the  condition  of  repayment.  In  such  a  case,  the  demise 
in  the  declaration  will  be  properly  laid  at  any  time  subse- 
quent to  the  commencement  of  the  term.  But  if  a  clause 
is  inserted  in  the  mortgage  deed,  as  is  now  most  usual, 
that  the  mortgagor  shall  continue  in  possession,  until  de- 
fault is  made  in  payment  of  the  mortgage  money,  then  the 
demise  ought  to  be  laid  subsequent  to  the  time  appointed 
for  the  payment.  In  either  case  it  Will  not  be  incumbent 
on  the  plaintiff  to  prove  the  defendant's  default  by  non- 
performance of  the  condition ;  but  the  defendant,  if  he 
can,  is  to  prove  performance. (a) 


owner  of  the  freehold.  In  Banyan  v  Mersereau,  11  Johns.  534  the 
purchaser  of  the  equity  of  redemption  from  a  mortgagor  brought 
trespass  against  the  mortgagee,  who  pleaded  Uberum  tenementum  $ 
plaintiff  replied,  freehold  in  himself,  and  there  was  judgment  for  the 
plaintiff.  And  in  a  recent  case,  ( Jackson  v  Bronson,  19  Johns.  325.) 
mortgagor  maintained  ejectment  against  the  grantee  of  the  mortga- 
gee. The  tenant  of  a  mortgagor  is,  however,  slip  wed  to  attorn  to  the 
mortgagee.    Jones  t  Clark,  20  Johns.  57. 

(a)  In  the  state  of  New-York  it  is  now  settled,  that  a  mortgagor  is 
entitled  to  a  notice  to  quit,  previous  to  an  ejeetment  by  the  mortga- 
gee; for,  says  the  Court,  he  is  quasi  tenant  at  will,  and  the  notice  to 
quit  is  a  mere  matter  of  practice,  which  we  are  at  liberty  to  regulate, 
even  in  opposition  to  the  English  decisions.  Jackson  d.  Whitbeck  & 
Gardeniere  v  Deyo,  3  Johns.  Rep.  417.  Jackson  d.  Benton  v  Lang- 
head,  3  Johns.  Rep.  75.  Jackson  d.  Carr  v  Green,  4  Johns.  Rep.  186\ 
But  a  purchaser  from  the  mortgagor  is  not  entitled  to  notice,  for  there 
is  no  privity  between  him  and  the  mortgagee.  Jackson  d.  Ferris  ▼ 
Fuller,  4  Johns.  Rep.  215.  Jackson  d.  Simmons  and  others  v  Chase! 
2  Johns.  Rep.  84.  Mortgagor  entitled  to  notice  from  the  assignee  of 
the  mortgage,  for  the  nature  of  the  tenancy  is  not  changed.  Jackson 
v  Hopkins,  18  Johns.  487.  Nor  will  an  attempt  to  shew  payment  of 
the  mortgage,  waive  the  notice.    lb. 

Six  months'  advertisement  under  the  statute,  is  equivalent  to*  no*' 
tfce.   Jackson  v  Lamson>  17  Johns.  300. 


Cta.  14i]  in  an  Action  of  Ejectment. 

If  the  lessor  of  the  plaintiff  claim  the  premises  as  mort-  ty  mortgagee* 
gagee,  against  the  mortgagor,  the  plaintiff  will  have  to  ^^JlIJl%& 
prove  the  execution  of  the  mortgage  deed,(l)(6)  and  the  poascasion. 
defendant's  possession  of  the  mortgaged  premises.     When 
the  ejectment  is  brought  against  a  third  person,  who  is  in 
possession,  the  plaintiff  must  prove  a  legal  title  to  divest 
the  defendant  of  his  possession ;  as,  in  case  the  defendant 
claims  under  the  mortgagor  by  a  lease  or  other  title  prior 
to  the  mortgage,  by  showing  the  expiration  or  legal  deter* 
mination  of  the  defendant's  estate,  which  is  prior  to  his 
own :  or,  if  the  defendant  was  let  into  possession  under  a 
lease  granted  by  the  mortgagor  after   the  mortgage,  by 
showing  that  the  defendant's  interest  was  created  subse- 
quent to  his  own  under  the  mortgage  deed,  in  which  case 
the  defendant  will  not  be  entitled  to  a  notice  to  quit,  unless  208 

the  mortgagee  has  done  some  act  to  recognize  the  defend- 
ant  as  his  tenant.  (2) 

Before  closing  the  subject  of  ejectment  it  may  be  con-  Witness**, 
venient  to  mention  in  this  place  a  few  cases  respecting  the 
competency  of  witnesses.    And  first,  a  witness,  to  whom 

(1)  See  vol.  1.  part  2.  ch.  8.  s.        (2)  Thunder  dem    Weavei  ▼ 
5h  as  to  the  execution  of  deeds.     <  Bccher,  3  East,  449. 


(a)  A  mortgage  cannot  be  proved  by  a  recital  in  another  deed,  for 
if  produced  it  might  appear  to  be  satisfied.  Jackson  v  Daris,  it 
Johns.  7. 

The  mortgagor  may  shew  a  tender,  for  although  the  debt  still  re- 
mains, the  land  ia  discharged.    lb. 

in  ejectment  by  a  purchaser  at  a  sale  under  a  power  contained  in  the 
mortgage,  defendant  may  shew  unfairness  in  the  sale.  Jackson  v 
Crafts.  18  Johns.  1)0.  And  the  Supreme  Court  of  New-Jersey  hare 
allowed  defendant  to  show  fraud  or  illegality  of  consideration.  Dew  y 
Moore,  2  Southard,  470.  In  Massachusetts,  usury  may  be  set  up. 
Adams  ▼  Barnes*  17  Mass.  Rep.  367, 

If  the  mortgagor  pays  the  debt,  after  an  entry  by  the  mortgagee, 
he  is  not  thereby  enabled  to  maintain  ejectment  against  the  mortga- 
gee, but  his  remedy  is  by  bil)  in  equity.  Parsons  t  Welles,  17  Mast. 
Bepi  419; 


Of  Evidence  [Ch.  H. 

Witnesses,       the  lessor  of  the  plaintiff  has  agreed  to  grant  a  lease  of  the 

lands  in  question,  in  case  he  recover  them  in  the  action  of 
ejectment,  is  clearly  incompetent  to  give  evidence  against 
the  defendant.  The  tenant  in  possession  also  is  an  incom* 
petent  witness  in  support  of  the  title  of  the  defendant,  un- 
der whom  he  holds  ;(1)  and  where  a.  prima  facie  case  haa 
been  made  out  against  the  defendant  as  tenant  in  posses- 
sion, a  witness,  is  incompetent  to  prove  himself  the  real 
tenant,  and  that  the  defendant  ^was  only  his  batliff«(3) 
Where  both  parties  claim  as  lessees  under  the  owner  of 
(he  property,  and  the  only  question  is,  whether  he  demised 
first  to  the  plaintiff  or  to  the  defendant,  he  is  not  compe- 
tent to  prove  either  lease.  "  If  two  parties  are  contend' 
ing  for  the  possession,  who  are  to  pay  rents  in  different 
rights,  the  landlord  cannot  be  admitted  a  witness  in  the 
ejectment."(3) 

vn.  Trespass       Seventhly,  and  lastly,  of  the  action  of  trespass  for  mesne 

for  mesne  pro*  profits. 

fits.  r 

As  the  principal  question  in  the  action  of  ejectment  re- 
lates to  the  title,  and  the  damages  recovered  are  merely 
nominal,  an  action  of  trespass  is  often  brought  after  a  re- 
covery in  ejectment,  in  order  to  recover  the  mesne  profits, 
which  the  tenant  in  possession  has  wrongfully  received. 
And  this  action  may  be  brought  against  the  tenant  in  pos- 
session/either in  the  name  of  the  nominal  plaintiff  in  eject- 
ment, or  in  the  name  of  his  lessor  ;*  in  either  case  it  is  in 
reality  the  action  of  the  lessor  of  the  plaintiff.  The  plain* 
tiff  in  this  case  wiU  have  to  prove  his  possession  of  the 

(1)  See  Treat,  on  Er.  vol.  i.  58.     vol.  1.  67. 

(2)  Doe  dem.  Jones  v  Wilde,  S        (3)  Ky  Buljbr,  J.  in  Bell  v  Har- 
'  Taunt.   183.    See  Treat,  on  Er.    wood,  3  T.  B.  210. 


*  If  the  action  is  brought  in  the  name  of  the  nominal  plaintiff,  dam- 
ages are  not  to  be  recovered  for  any  possession  anterior  to  the  day  of 
demise  in  the  ejectment;  the  nominal  plaintiff  not  having  a  title  be- 
fore that  time. 


Ch.  14.]  m  Trespass  for  Mesne  Profits, 

premifces,(<z)  the  defendants  wrongful  entry,  the  time  of 
the  defendant's  occupation,  and  the  value  of  the  mesne 
profits  to  be  estimated  by  the  amount  of  the  crops  taken, 
or  by  the  fair  annual  value  of  the  premises.  He  may  re- 
cover also  in  this  action  the  costs  of  executing  the  writ  of 
possession,  and  the  costs  also  of  the  ejectment,  if  not  al- 
ready recovered. 

The  proceedings  in  ejectment,  when  they  are  admissible 
in  evidence,  are  of  the  greatest  use,  not  only  as  proving 
the  plaintiff's  possession  and  the  defendant's  Wrongful  en- 
try, but  also  because  they  estop  the  parties  from  contro- 
verting the  plaintiff's  title.  It  will  be  necessary  therefore 
to  consider  shortly  the  effect  of  a  judgment  in  ejectment.. 

The  judgment  in  an  action  of  ejectment  between  the  judgment^ 
nominal  plaintiff  and  the  tenant  in  possession,  or  between  eJectmertt* 
the  lessor  of  the  nominal  plaintiff  and  the  tenant  in  pos- 
session, is  conclusive  in  the  action  of  trespass  between 
these  parties,  on  the  right  of  possession  at  the  time  of  the 
demise  laid  in  the  declaration. (1)  And  a  judgment  by  de- 
fault against' the  casual  ejector  is  as  conclusive(^)  in  an  ac: 
Won  of  trespass  brought  by  the  nominal  plaintiff  or  his 
lessor,  against  the  tenant  in  possession ;  for  there  is  no 
solid  distinction  between  a  judgment  in  ejectment  upon  ti 
verdict,  and  a  judgment  by  default :  in  the  first  case,  the 
riaht  h  tried  and  determined,  in  the  latter  it  is  confessed  : 
in  both  cases  the  lessor  of  the  plaintiff  and  the  tenant  in 
possession  are  judicially  considered  the  only  parties  to  the 

(1)  Aslin  v  Parkin,  2  Barr.  668. 


(a)  Where  the  title  of  the  lessor  being*  a  life  estate,  was  determined 
before  the  trial  of  the  cattse,  the  plaintiff  had  judgment  so  as  to  enable 
him  to  recover  costs  and  mesne  profits,  but  with  a  perpetual  stay  of  the 
writ  of  possession.  Jackson  v  Davenport,  18  Johns.  295»  So  in  Penn- 
sylvania, in  Rugan'a  Lessee  y  Philips,  4  Yeates,  382. 

(b)  Vide  Baron  v  Abeel,  3  Johns.  Rep.  481 . 
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siiit.(l)  The  judgment  in  ejectment  is  to  be  proved  m 
the  regular  manner,  by  an  examined  copy. 

aid  The  judgment  in  an  action  of  ejectment  on  the  several 

demises  of  two  or  more  persons,  is  evidence  for  them  in  an 
action  of  trespass  brought  by  them  jointly  ;(2)  for  the 
judgment  is  consistent  with  their  being  tenants  in  common, 
and,  in  respect  of  such  tenancy,  they  may  jointly  maintain 
trespass.  A  judgment  in  ejectment  is  not  evidence  against 
a  precedent  occupier,(3)  nor  is  a  judgment  in  an  action  of 
ejectment  against  a  woman  evidence  in  an  action  for  mesne 
profits  against  her  and  her  husband  ;(4)  for  the  parties  are 
not  the  same,  and  the  recovery  in  ejectment  operates  as  an 
estoppel  only  between  the  same  parties.  So,  if  the  action 
for  mesne  profits  is  brought  against  the  landlord  of  the 
premises,  a  judgment  in  ejectment  against  the  casual  ejec- 
»     *  *  j  tor  is  not  evidence  of  title,  unless  the  landlord  had  notice 

of  the  ejectment.  Thus,  in  the  case  of  Hunter  v  Britts,(&) 
where  the  defendant,  who  was  the  landlord  of  the  premi- 
ses, was  proved  to  have  been  in  the  receipt  of  the  rents 
and  profits  from  the  time  of  the  demise  till  the  execution 
of  the  writ  of  possession  ;  but  the  ejectment  had  been  ser- 
ved upon  the  tenant,  and  the  defendant  did  not  appear  to 
have  had  notice  of  this  until  after  the  judgment :  Lord 
Ellenborough  held,  that  the  judgment  was  not  evidence 
against  the  defendant,  without  notice  of  the  ejectment;  but 
the  defendant  in  this  case  having  promised,  subsequently 
to  the  judgment,  to  pay  the  rent  and  costs  to  the  plaintiff 
Lord  Ellenborough  was  of  opinion,  that  this  subsequent 
promise  amounted  to  an  admission  that  the  plaintiff  was 
entitled  to  the  possession  of  the  premises ;  and  that  he 
himself  was  a  trespasser. 

.Effect  of  This  judgment,  like  all  others,  is  conclusive  only  as  to 

judgment.         ^  subject-matter.     It  is  conclusive,  on  the  question  of 

(1)  Aslin  v  Parkin,  2  Hurr.668.        (3)  Bull.N.  P.  87. 

(2)  Ciiamier    and    Plestow  v        (3)  I>ean  v  White  and  wife,  t 
Clingo  and  WiUet,  5  Maule  and    T.  R.  112. 

Sclw.  64.  (4)  3  Campb.  455. 


Ch.  14.]  in  Trespass  for  Mtsne  Profits. 

title,  only  from  the  day  of  the  demise  laid  in  the  declara* 
tion  in  ejectment.  It  is  not  evidence  of  title  before  that 
time ;  and  if  the  plaintiff  seeks  to  recover  damages  for  a 
wrongful  possession  antecedent  to  the  day  of  demise,  he  *  *  * 

must  prove  his  earlier  title;  which  the  defendant  will  be  at 
liberty  to  controvert.(l)(a) 

The  action  of  trespass  is  a  possessory  action,  founded  p^g^i^^. 
©n  an  injury  to  the  possession ;  and  proof  of  an  actual  pos-  plaintiff*, 
session  by  the  plaintiff  will  therefore  be  necessary,  to 
support  the  action  for  mesne  profits.  To  prove  this,  an 
examined  copy  of  the  writ  of  possession,  and  of  the  sheriff's 
return,  are  usually  given  in  evidence ;  and  an  entry  under 
the  writ  of  possession  will  be  referred  to  the  time  when  the 
title  accrues.  This  evidence  is  necessary,  where  the  judg- 
ment in  ejectment  has  been  by  default  against  the  casual 
ejector. 

But  where  the  judgment  is  after  verdict,  and  the  eject- 
ment was  against  the  tenant  in  possession,  who  appeared 

(1)  Bull.  N.  P.  87. 


i 


(*)  Vide  Van  Alen  v  Rogers,  1  Johns.  Cas.  281.  Baron  v  Abed, 
3  Johns.  Hep.  481.  A  recovery  of  nominal  damages,  in  the  action 
of  ejectment,  is  no  bar  to  an  action  for  the  mesne  profits,  and  it  is 
unnecessary  to  enter  a  remittitur  damna.  Van  Alen  v  Rogers,  X 
Johns.  Cas.  281  The  right  to  mesne  profits  is  a  necessary  conse- 
quence of  a  recovery  in  ejectment,  and  the  defendant  cannot  set  up 
a  title  in  bar ;  and  even  where  the  defendant  had,  after  the  verdict 
in  ejectment,  brought  ejectment  for  the  same  premises,  and  had  ob- 
tained a  verdict,  he  was  not  permitted  to  set  up  this  second  verdict 
as  a  bar  to  the  action  for  mesne  profits.  Benson  \  Matsdorf,  2  Johns. 
Rep.  369-  Where  the  plaintiff  after  a  recovery  in  ejectment,  con- 
veyed with  warranty  to  the  defendant,  he  was  allowed  to  maintain  his 
action  for  the  mesne  profits,  for  the  deed  was  no  release  of  the  ac- 
tion. Duffield  v  Stiles,  2  Dallas,  156.  Pending  an  action  of  eject- 
ment, the  defendant  gave  up  possession  to  a  third  person,  and  the 
plaintiff  recovered  ;  such  third  person  is  liable  for  mesne  profits,  the 
recovery  is  conclusive,  and  he  cannot  set  up  title  in  himself  in  bar. 
Jackson  v  Stone,  13  Johns.  Rep.  447. 
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and  confessed  lease,  entry  and  ouster,  the  plaintiff's  posses- 
sion se.ems  to  be  sufficiently  shown  by  proof  of  the  com- 
mon consent-rule,  without  proving  the  execution  of  the 
writ  of  possession;  because,  by  entering  into  the  rule  to 
confess,  the  defendant  is  estopped  both  as  to  the  lessor  and 
lessee;  so  that  either  may  maintain  trespass  without  prov- 
ing  an  actual  entry,  but  where  the  judgment  was  against 
the  casual  ejector,  and  no  rule  entered  into,  the  lessor, 
says  Mr.  Justice  Buller,  shall  not  maintain  trespass  with- 
out an  actual  entry,  and  therefore  ought  to  prove  the  writ 
of  possession  cxecuted.(l )  If  the  plaintiff  has  been  Jet  in- 
to possession  with  the  consent  of  the  defendant,  this  is  suf- 
ficient to  entitle  him  to  maintain  the  action  for  mesne  prof- 
its, though  no  writ  of  possession  has  been  execute<L(2) 

Cost  in  The  costs  of  the  ejectment,  where  the  plaintiff  suffer* 

ejectment.       jud^ment  by  default,  may  be  recovered  in  this  actioo,(a) 

under  that  part  of  the  declaration  in  which  the  plaintiff 
212  complains  of  having  been  obliged  to  expend  money  in  re- 
covering possession  of  the  premises-  The  defendant,  un- 
der the  general  issue,  will  not  be  allowed  to  prove  an 
agreement  on  the  part  of  the  plaintiff  to  waive  these  costs, 
in  consideration  of  the  defendant  paying  the  rent  of  the 
premises  for  the  time  in  dispute.(3)(6) 

(1)  Hull.  N.P.  87.  citingThorpe    N.P.r.  167. 

vFry      And  see  cases  cited  in  2        (3;  Doe  dem.  Hill  v   Lee,   4 
Selw.  N.  P.  693.  S .  P.  Taunt.  459. 

(2)  Calvert  v  Horsfall,  4  Esp. 


(o)  Vide  Baron  y  Abecl,  3  Jojins.  Rep.  481. 

(i)  Although  the  action  for  mesne  profits  is  an  action  of  trespass, 
yet  the  Court  of  Appeals  of  Virginia  have  decided  that  it  will  be 
against  executors.  1  Gilmer's  Virg.  Rep.  331. 

Where  lessor  was  delayed  by  injunction  procured  by  defendant, 
Chancery  decreed  an  account  for  the  mesne  profits  against  the  exec** 
tors.    Pulteney  ▼  Warren,  6  Ves.  p.  73. 
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PART   II. 

OF  EVIDENCE  IN  ACTIONS,  CONS1DEBED  WITH  REFER- 
ENCE TO  THE  OFFICE  OR  CHARACTER  OF  THE  FAR- 
TIES. 


IN  the  former  part  of  this  volume  we  have  considered 
the  several  actions,  of  which  it  was  proposed  to  treat,  with 
reference  to  the  nature  of  the  injury  complained  of;  It 
now  remains  to  inquire  into  the  requisite  evidence  in  cer- 
tain actions,  with  reference  to  the  particular  relation  or 
character  of  the  parties  to  the  suit. 

The  most  important  actions,  considered  in  this  point  of 
view,  are  those  against  sheriffs,  against  justices  of  the 
peace,  constables,  and  officers  of  the  excise  or  customs. 
The  evidence,  requisite  in  support  of  these  actions,  will  be 
first  enquired  into ;  and  afterwards  we  may  proceed  to 
treat  of  the  evidence  in  actions  brought  by  assignees  of 
bankrupt,  or  by  executors  and  administrators. 


CHAP.  I. 


Of  Evidence  m  Actions  against  Sluriffs. 

THE  order  in  which  it  is  proposed  to  treat  of  this  class 

of  actions  is ;  first,  to  consider  the  action  for  taking  the 

plaintiff's  goods  in  execution  ;  secondly,  the  action  for  not 

arresting  a  debtor ;  thirdly,  the  action  for  taking  insuffi- 


for  taking 
4joods  in 
execution. 
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cieiit  pledges  f  fourthly,  the  action  Jo  recover  money  le- 
vied ;  fifthly,  the  action  for  taking  the  goods  of  a  tenant  in 
execution,  without  paying  the  arrears  of  rent ;  sixthly,  the 
action  for  an  escape  on  mesne  process ;  seventhly>  the  ac- 
tion for  an  escape  in  execution ;  eighthly,  the  action  for  an 
extortion  of  the  bailiff;  ninthly  and  lastly,  the  action  for  a 
false  return. 


T.  For  taking 
the  plaintiff's 
goods  in  exe- 
cution. 


First,  of  an  action  against  the  sheriff  for  taking  the  plain- 
tiff's goods  in  execution. 

One  of  the  most  common  actions  against  the  sheriff  is 
an  action  of  trespass  for  the  seizure  of  the  plaintiff's  goods 
under  an  execution  issued  against  a  third  person.  The 
object  of  this  action  is  to  make  the  sheriff  responsible  for 
the  act  of  another,  who  is  supposed  to  have  acted  under 
his  authority  :  for  it  is  an  established  rule,  that  the  sheriff 
is  answerable  for  the  taking  by  the  bailifl,  who  seizes  un- 
der the.  colour  of  a  warrant;  the  act  of  the  bailiff  being 
considered,  for  all  civil  purposes,  the  act  of  the  sheriff 
himse)f«(l)(a) 


The  points  to  be  proved  in  this  action  arc,  the  plaintiff's 
property  in  the  goods,  the  taking  by  the  defendant  and  the 
connection  or  relation  between  the  defendant  and  the 
bailiff  in  the  particular  transaction,  which  is  the  subject  of 

(1)  Sanderson  v  Baker, 2  Black,  several  other  cases  to|  the  sam* 

,832.  S.  C.  3  Wils.  317.    Cameron  effect  are  cited  |n  2  Black.  833, 

v  Reynolds,   Cowp.   403.     Ack-  8S4. 
worth  v  Kcmpe,  1  Doug.  40.  And 


(a)  An  action  for  the  breach  of  duty  of  the  under-sheriff  or  deputy 
must,  .in  general,  be  brought  against  the   sheriff  himself,  and  not 
against  his  inferior  officer.  1  C bitty  en  Plead.' 73.  12  Mass.  Rep.  450. 
But  in  Massachusetts,    the  plaintiff  has  an  election  to  sue  either  the 
sheriff  or  his  deputy.    Draper  v  Arnold,  12  Mass.  Rep.  449.  Trespass 
is  the  proper  action  against  the  sheriff  for  an  injury  done  by  his  depu- 
ty to  the  person  or  propoity  of  another.    Campbell  v  Phelps,  17  Ma?? 
Kcp.  Zli'. 
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the  action.  With  respect  to  the  fact  of  taking,  and  the  ^^J*!1^* 
proof  of  the  plaintiff's  property,  it  is  scarcely  necessary  f^ecutton. 
to  say  any  thing.  It  may  be  sufficient  to  mention,  that  if 
the  plaintiff  claim  the  goods  as  his  property,  under  aft  as* 
signment,  or  bill  of  sale,  or  other  writing,  the  written,  in- 
strument must  be  proved  according  to  the  regular  course* 
In  answer  to  this,  the  defendant  may  show  that  the  assign* 
ment  or  bill  of  sale  was  fraudulent ;  and  for  the  purpose 
of  proving  the  fraud,  the  declarations  of  the  vendor  at  the 
time  of  his  Bigning  and  executing  the  instrument,  are  ad- 
missible in  evidence,  as  a  part  of  the  transaction,  against 
the  plaintiff,  who  claims  under  the  vendor ;  but  declara- 
tions made  by  him  at  any  other  time  cannot  be  receiv- 
ed^ 1) 

The  last  point,  namely,  the  connection  between  the  Proof  of  war- 
sheriff  and  the  bailiff,  is  the  principal,  and  the  only  point  nnt* 
which  in  this  place  requires  any  discussion.     The  fact  of 
the  sheriff  having  authorised  the  bailiff  to  take  the  execu-* 
tion,  is  best  proved  by  the  warrant  itself,  usually  kept  in 
the  custody  of  the  officer:  if  the  officer  has  returned  it  to 
the  sheriff's  office,  a  notice  to  produce  it  should  be  regu-  * 
larly  served  ;(2)  and,  on  proof  of  this  notice;  secondary  ev* 
idence  of  the  warrant  will  be  admited.     The  bailiff  usual- 
ly returns  the  warrant,  if  not  executed,  to  thfe  sheriff's  of- 
fice, but  if  he  has  executed  it,  he  keeps  it  for  his  own  jus- 
tification, and  returns  to  the  sheriff  a  memorandum  of  what 
he  has  done  under  the  warrant,  fcom  which  memoran- 
dum the  sheriff  makes  his  return.(3)     After  the  execution 
of  a  warrant,  therefore,  a  notice  to  produce  the  warrant 
should  be  served  on  the  bailiff;  for  the  plaintiff  will  not 
be  entitled  to  give  parol  evidence  of  the  warrant,  on  pro- 
ving a  notice  only  to  the  sheriff. (4) 

(1)  Phillips  ▼  Earner,  1  Esp.N.     proof  of  the  notice,  dee  Treat,  on 
P.  357.    Ponn  v  Scholey,  5  Esp.     Ev.  vol.  1.  474.  480. 

N.  P.  C.  243.  (3)  Martin  ▼  Bell.l  Starkie,415. 

(2)  As  to  the  notice  to  produce,        (4)  1  Starkie*  41& 
the  service  of  such  notice,  and  the 
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Further,  &  written  paper  purporting  to  be  a  copy  of  the 
warrant  of  execution,  and  delivered  as  such  by  the  officer 
at  the  time  of  the  seizure,  is  not  sufficient  to  charge  the 
defendant:  this  is  nothing  more,  in  eflect,  than  an  admis- 
sion by  the  bailiff,  that  he  was  acting  under  the  warrant  of 
the  defendant ;  but  the  bailiff  is  not  the  sheriff's  general 
officer,  as  the  under-sheriff  is,  and  any  statement  made  by 
him,  as  to  his  acting  under  the  authority  of  his  superior,  is 
not  admissible  evidence  against  the  sheriff^  the  warrant 
itself  ought  to  be  produced,  as  the  best  proof  of  the  au- 
thority^*) Nor  is  the  bond  of  indemnity,  which  the  bailiff 
gives  to  the  sheriff*  any  proof  of  his  acting  under  the  au- 
thority of  the  sheriff  on  a  particular  occasion ;  for  he  is 
not  the  sheriff's  general  officer ;  but  he  gives  a  bond  to  ex* 
ecute  such  warrants  as  shall  be  directed  to  him ;  and,  when 
he  receives  a  warrant,  he  becomes  the  sheriff's  special  of- 
ficer^) 


^Recognition 
by  sheriff. 


Instead  of  proving  the  warrant,  if  it  can  be  shown,  that 
the  sheriff  has  recognised  the  bailiff,  who  executed  the 
writ,  as  the  officer  whom  he  had  intrusted  with  the  execu- 
tion, such  a  recognition  is  evidence  of  the  bailiff's  acting 
under  his  authority,(a)  without  the  production  of  the  war- 
rant.^) Thus,  where  a  paper  was  produced  from  the 
sheriff's-  office,  containihg  as  well  an  order  to  the  officer  to 
give  the  necessary  instructions  for  making  a  return  to  the 
writ  in  question,  as  also  his  return,  this  was  held  to  be  a 
clear  recognition  by  the  sheriff,  of  his  having  authorised 

(1)  Drake  y  Sykes,  1  T.  RJL13.     considered  equivalent  to  a  recojr- 

116.  nition  by  the  sheriff  himself.  The 

(2)  Drake  v  Sykes,  7  T.  R.112.    under-sheriff  is  the  general  officer 

117.  of  the  high  sheriff,  and  represents 

(3 )  Sanderson  v  Baker,  2  Black,  him  in  all  the  business  of  the  of- 
832,  in  which  case  the  recognition  fice.  See  also  Jones  v  Wood,  3 
such  as  it  was,  of  the  act  done  was  Campb.  228. 

by  the  under  -sheriff;  and  that  was 


(c)  As  to  a  verbal  authority  from  the  sheriff  to  his  deputy,  Yide 
Commonwealth  v  Field,  13  Mass.  Rep.  321. 
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the  officer  to  eie<*ute  the  writ(l)    So,  in  the  late  case  of    *<*  ^"n* 

u»  />  goods  in  exe« 

Martin  r.  Bell,(2)  an  action  against  the  sheriff  for  the  ex-  cution* 

tortion  of  a  bailiff  in  taking  bail*  in  which  case  a  notice 
was  proved  to  have  been  served  on  the  sheriff,  calling 
upon  him  to  produce  the  bail  bonds,  which  had  been  exe- 
cuted and  delivered  to  the  bailiff,  and  it  was  further  prov- 
ed, that  one  of  these  bonds  had  been  returned  to  the  sher- 
iff, upon  which  he  had  made  his  return  of  cepi  corpus ; 
Lord  Ellenborough  held,  that  this  evidence  Was  sufficient 
to  prove  the  bailiff's  agency;  the  sheriff  having  by  his  re- 
torn  on  the  bail  bond  taken  the  fruits  of  the  arrest  by  the. 
bailiff,  which  he  could  not  do  without  also  adopting  his 
act(d) 

» 
To  connect  the  sheriff  with  the  acts  of  a  particular  offi-  Indorsement, 

cer  in  the  execution  of  a  writ,  it  will  not  be  sufficient  to 
produce  an  examined  copy  of  the  writ  and  return,  with  ^17 

proof  that  the  name  indorsed  is  the  name  of  the  sheriff's 
officer,  although  it  should  Appear  to  be  the  usual  practice  in 
the  sheriff's  office  to  indorse  upon  the  writ,  before  it  issues, 
the  name  of  the  officer  who  is  to  execute  the  warrant : (4) 
however,  if  it  were  proved,  that  the  bailiff's  name  had 
been  indorsed  on  the  writ,  before  it  issued,  by  the  under- 
sheriff,  or  some  person  authorised  by  him,  that  would  v 
probably  be  considered  as  sufficient  evidence  to  connect 
the  sheriff  and  the  officer. 

(1)  Jones  v  Wood, 3  Camp. 228.    of  C.  P.,  7  Taunt.  8.    Morgan  v 

(2)  Martin  v  Bell,lStarkie,416.     Brydges,  2  starkie,  N.  P.  C.  314. 

(3)  That  an  adoption  of  the  8.  P.  ruled  by  l*rd  C.  J.  Abbott 
agency  in  one  part  operates  as  an  This  kind  of  cridence  seems  to 
adoption  of  the  whole  act,  see  have  passed  in  Blatch  v  Archer, 
Wilson  v  Poulter,  2  Str.  859.  Cowp.  63.  and  la'Niel  v  Perch* 
llovil  r  Park,  7  East,  164.  ard,  1  Esp.  N.  P.  <  .  26'.;  and  in 

(4)  Jones  v  Wood,  3  Campb.  the  later  case  of  TeaUry  v  Gaaco- 
229.  by  Ld.  Ellenborough.  Mar-  igne,  2  btark.  202.  before  u»ch- 
tin  r  V.\\t  1  Stark.  413.  by  Ld.  ards,  C  B.  But  the  former  set  of 
Ellenborough.  Hill  v  Sheriff  of  cases,  particularly  the  case  oH  all 
Middlesex,  Holt  N.  P.  C.  217.  by  r  S  hen  AT  of  Middlesex,  in  which 
Oibbs,  Ch.  J.  The  plaintiff,  not  the  point  came  before  the  Court 
having  other  proof  against  the  of  Common  Picas,  has  fixed  the 
sheriff,  was  nonsuited;   and  tho  rule. 

nonsuit  was  affirmed  by  the  Court 
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tar  taking  ^  question  has  sometimes  occurred  with  respect  to  the 

goods  in  .... 

execution.  admissibility  of  statements  and  admissions  by  the  wider-she- 
Admission  by  riff,  or  by  the  sheriff's  officer,  as  evidence  against  the  she- 
riff.^) As  to  admissions  by  the  under-sheriff,  the  earliest 
case,  usually  referred  to,  is  that  of  Yabsley  v  Dofale,(l)  of 
which  the  note  is  as  follows:  "The  question  was,  if  the 
confession  of  an  under-sheriff  of  an  escape  be  any  e?i- 
*   *  dcnce  against  the  high-sheriff;  and  adjudged  that  it  is:  for, 

though  the  sheriff  is  suable,  yet  the  under-sheriff  gives  bmt 
a  bond  to  save  him  harmless,  and  therefore  it  will  all  fidl- 
**  upon  him:  and  his  confession  therefor^  is  good  evidence, 

because  in  effect  it  charges-  himself."     This  is.  the  whole 

(1)  1  Lord  Raym.  190. 


(a)  The  declarations  and  confessions  of  *  general  deputy  of  a  star* 
iff  made  to  the  attorney  of  the  plaintiff  in  answer  to  inquiries  relative 
to  an  execution  delivered  to  such  deputy  to  be  executed,  and  while* 
the  execution  was  in  force,  are  admissible  evidence  to  charge  the 
sheriff.  Mott  and  others  v  Kip,  10  Johns.  Rep.  478.  In  an  action 
against  a  sheriff  for  the  default  of  one  of  his  deputies,  in  not  paying' 
over  the  amount  of  an  execution,  the  letters  of  the  deputy  were  fceld 
admissible  evidence.  Parker,  C.  J.  in  delivering  the  opinion  of  the 
Court  says;  "  It  has  been  argued  that  these  letters  can  only  be  con- 
sidered as  the  confession  of  Minott,  (the  deputy;)  and  although  pro- 
per to  be  used  in  an  action  against  him,  they  could  not  be  so  used  in 
an  action  against  the  sheriff,  who  did  not  make  the  confession;  and 
that  at  the  utmost  they  amounted  to  the  declarations  of  a  witness  not 
under  oath,  which  are  never  admissible.  But  we  are  of  opinion  that, 
the  letters  were  properly  admitted,  and  properly  used  by  the  jury. 
The  action  although  in  form  against  the  sheriff,  is  substantially  against 
the  deputy:  who  is  immediately  answerable  over  to  the  sheriff  upon 
his  bond,  and  against  whom  the  verdict  may  be  used  as  evidence  to 
establish  the  claim  of  the  sheriff  against  him."  "It  is  also  well  known 
in  practice,  that  the  deputy  always  considers  himself  called  upon  to 
answer  through  the  sheriff,  that  he  employs  counsel  and  makes  the 
defence,  the  sheriff  being  made  by  law  the  agent  to  answer  for  the 
defaults  of  his  deputies  :  but  the  deputy  himself,  who  commits  the 
default  being  substantially  the  defendant  in  the  suit.  We  are  also 
well  satisfied  that  the  practice  has  uniformly  been  to  prove  the  neces- 
sary facts  by  the  confession,  oral  or  written,  of  the  deputy,  in  action 
tfgainst  the  sheriff."    Tyler  v  Ulmcr,  12  Mass.  Rep.  153.  ; 
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•f  the  note  in  the  report:  in  which,  it  may  he  observed.     For 'taking 

.      ,  •     »  .       »  1  •  roods  in  •xcc 

many  important  particulars  are  entirely  omitted:  nothing  is  cution. 
stated  with  regard  to  the  circumstances  under  which  the 
admission  was  made,  or,  what  is  more  material,  as  to  the 
time  or  date  of  the  admission.  The  report  of  the  case  is 
expressed  in  such  general  and  broad  terms,  as  to  warrant 
the  position,  that  an  admission  by  the  undoflfeheriff  at  any 
period,  as  to  the  subject-matter  of  the  suit  is  evidence 
against  the  sheriff*  Some  observations  were  made  on  this 
ease,  in  Drake  v.  Sykes,(  1 )  where  the  question  was,  Wheth*  «« * 

er  a  written  paper,  which  had  been  delivered  by  the  bai- 
liff at  the  time  of  the  execution,  as  a  copy  of  the  sheriti's 
warrant,  conld  be  admitted  in  evidence  against  the  sheriff, 
no  notice  having  been  given  to  produce  the  original  war- 
rant ;  and,  in  that  case,  Mr.  Justice  Lawrence  expressed 
himself  in  the  following  terms  s  u  The  case  in  Lord  Ray- 
mond seems  to  have  proceeded  on  the  ground  of  the  in- 
demnity given  by  the  under-sheriff,  by  virtue  of  which  his 
confession  was  in  effect  received  against  himself;  and  the 
tame  argument  would  also  apply  to  the  bailiff.     But  1  do  • 

not  feel  the  strength  of  that  argument :  it  does  not  follow, 
that,  because  he  charges  himself,  the  sheriff  has  a  remedy 
over ;  for  perhaps  the  sheriff  may  suffer  much  beyond  the 
extent  of  the  indemnity.  The  admission  of  the  under-, 
sheriff  may  affect  the  high-sheriff,  because  he  is  the  gen- 
eral officer  of  the  sheriff;  but  I  do  not  think  that  the  bailiff 
is  his  general  officer."  And  Lord  Kenyon  takes  the  same 
riew  of  the  case,  considering  the  under-sheriff  as  the  gen- 
eral agent,  or  servant  of  the  sheriff,  appointed  by  him  to 
execute  his  office.  Now,  the  admission  of  a  general  agent, 
concerning  the  business  entrusted  to  him,  has,  in  several 
cases,  been  allowed  to  be  equivalent  to  the  acknowledg- 
ment of  the  principal  :(2)  and  upon  this  principle,  which 
considers  the  under-sheriff  as  a  general  agent  identified 
with  the  sheriff,  an  adoption  and  recognition  by  the  former 

(1)  7  T.  B.  ltr.  2  Esp.  511.  n.   8ec  Treat  on  Ef. 

(2)  Burt  r  Palmer,  5  E«p.  N.     vol.  1.  p.  1,  cfa.  5.  s.  4, 
f.  C.  145.    Palcthorp  v  Furnish, 


Of  Evident*  [Ch,  1* 

For  felting   as  to  the  acts  of  the  bailiff,  has  been  considered  as  eqarr- 
cution.1        "  aleat  to  a  recognition  by  the  eheriti  himself*(l) 

Admission  by        The  bailiff  stands  in  a  different  relation  towards  the 

sheriff:  he  is  not,  like  the  under-sheriff,  the  general  deputy 
of  the  hi^h  sheriff  for  all  official  purposes :  he  give*  a  bond 
to  execute  sucfc  warrants,  as  shall  be  directed  to  him ;  and 
when  a  warrant  is  granted,  he  becomes  the  special  officer 
of  the  sheriff.(2)  The  admissions,  therefore,  of  a  bailiff 
will  not  affect  the  high-sheriff,  like  those  of  the  under* 
**'  sheriff.    They  are  not  admissible  as  evidence  of  the  agen- 

cy, or  of  the  authority  under  which  he  i*  supposed  to  act* 
This  was  determined  in  the  case  of  Drake  «.  Sykes<(3) 
before  referred  to ;  in  which  case,  the  distinction  between 
the  admissions  of  the  under-sheriff  and  those  of  the  bailiff 
was  fully  recognized.  "  The  admission  of  the  under*abef* 
iff,"  said  Mr.  Justice  Lawrence.  "  may  aflect  the  high- 
sheriff,  because  he  is  the  general  officer  of  the  sheriff;  bat 
{  do  not  think  that  the  bailiff  is  his  general  officer."  Nor 
,  are  the  bailiff's  representations  or  admissions  uoder  any 

circumstances  admissible,  unless  in  the  first  instance  the 
relation  between  him  and  the  sheriff,  in  the  particular 
transaction,  is  clearly  proved  by  other  independent  evi- 
dence, as,  by  the  warrant,  or  by  proof  of  some  recognition 
of  the  agency  on  the  part  of  the  sheriff.  Bat  when  tins 
relation  has  been  proved,  such  admissions  of  the  baiiiil*  as 
form  a  part  of  the  transaction,  in  which  he  represents  the 
defendant  and  for  which  the  defendant  is  responsible,  arc 
properly  admissible  in  evidence  against  the  sheriff.  -Thus, 
in  the  case  of  North  v.  Miles,(4)  an  action  for  a  febe  re- 
turn of  u  non  est  inventus;19  where  it  was.  proposed  to  give 
evidence  of  an  acknowledgment  by  the  bailiff  to  the  plain- 
tiff's attorney,  on  bis  inquiring  why  the  writ  had  not  been 

(1)  *  anderson  v  Baker,2  Black.  T.   H.  189.    Howard  v  BaiBie,  9 

832.     It  is  a  general  rule  that  an  H.  Bl.  618. 
employer,  who  adopts  the  acts  of       (2)  7  T.  R.  116,  117. 
Iris  agent  for  a  moment,  is  bound        (3)  7  T.  B.  113.  117. 
by  them;  see  Ward  v   Evans,  2        (4)  1  Campb.  309. 
Salk.  442.;  Smith  y  Cologan,  3 


43fr.  iJ]  -  in  Action  agains  t  Sheriff** 

For  taking 

executed*  and  this  evidence  was  objected  to,  Lord  Ellen*.  £ood\,n 

*  •*  execution. 


borough  ruined,  that  it,  was  admissible :  for,  "  although  the 
bailiff's  general  conversation  with  any  indifferent  person 
certainly  i&  not  evidence  against  the  sheriff,  yet  what  he 
said  on  this  occasion,  when  remonstrated  with  by  the  plain- 
tiff's attorney,  must  be  considered  as  part  of  his  act  touch- 
«ng  the  execution  of  the  writ,  for  which  the  defendant  is 
i*sponsible."(a)  And  in  the  case  of  Eowsher  v.  Calley,(l) 
which  was  an  action  for  an  escape,  Lord  Ellenborough, 
beld,  that  what  the  bailiff  had  said,  respecting  his  cus- 
tody of  the  debtor,  while  he  had  the  debtor  in  custody, 
must  be  considered  as  part  of t  the  act  for  which  the  de- 
fendant was  responsible,  and  therefore  strictly  admissible 
in  evidence.  Thus,  then,  it  appears,  that  the  admissions 
«f  the  bailiff,  who  is  proved  in  the  particular  transaction 
to  have  acted  under  the  authority  of  the  sheriff,  are  re-  £S0 

ceived  in  evidence,  upon  the  same  footing  as  the  admis- 
sions of  any  other  agent.  . 

On  the  general  subject  of  the  admissibility  of  statements  gtatenents  bv 
made  by  an  agent,  the  judgment  of  the  late  Master  of  the  agents. 
JKolis,  in  the  case  of  Fairlie  v.  Hastings/?)  is  so  clear  and 
comprehensive,  that  nothing  can  be  added  or  taken  from  it. 
without  hurting  its  effect.     "  As  a  general  proposition," 
-  Sir  William  Grant  said,  "  what  one  man  says  not  upon 
oath  cannot  be  evidence  against  another  man.     The  ex- 
ception must  arise  out  of  some  peculiarity  of  situation 
*  coupled  with  the  declaration.'    An  agent  may  undoubtedly, 
.  within  the  scope  of  his  authority,  bind  his  principal  by  his 
"agreement,  said,  in  many  cases,  by  his  acts.    What  the 
» agent  has  said  may  be  what  constitutes  the  agreement  of 
the  principal,  or  the  representations  or  statements  made 
by  him  may  he  the  foundation  or  the  inducement  to  the 

(1)  1  Cwnpb.391.  (2)  10  Ves.  123.  Judgment  of 

Sir  William  Grant . 


(a)  Vide  ante,  p*31f,  note 


Of  Evidence  [Cb,  t. 

for  a*  •m*.  roent,(a)  upon  which  the   writ  was  grounded^  1)    The 
^'  writ,  of  itself,  Without  proof  of  the  judgmeat,  is  not  suf- 

ficient evidence,  unless  where  the  action  is  brought  by  the 
person,  against  whom  the  writ  of  fieri  facias  issued,  in 
which  case  proof  of  the  judgment  will  not  be  necessary ; 
for,  though  a  judgment  may  be  inferred  from  the  fieri  facias 
as  between  the  parties  to  that  suit,  yet  it  cannot  be  so  in- 
ferred against  a  stranger.^  1 )     " 

Witness*  The  person  against  whom  the  execution  issued  is  not  a 

competent  witness,  on  the  part  of  the  defendant  to  prove 
the  goods  his  property. (2)* 

3.  Action  for  2#  Another  kind  of  action  against  the  sheriff  is  for  not  ar- 
dcbSTrti,V  *  restin8  a  <teto°r.  The  declaration,  in  this  case,  after  sta- 
ting in  general  terms  the  plaintiff's  cause  of  action  against 
his  debtor,  the  process  issued  for  the  recovery  of  the  debt 
and  the  delivery  of  the  writ  or  the  precept  to  the  sheriff 
proceeds  to  aver  that  the  sheriff  had  notice  of  the  debtor's 
being  in  his  bailiwick  between  the  delivery  and  the  return 
of  the  writ. 

Cause  of  sc-         First,  then,  the  cause  of  action  must  be  proved^  as  aver- 
red.^)   And  it  has  been  held,  that  whatever  evidence 
would  be  sufficient  to  charge  the  original  party  in  a  suit 
222        against  him,  will  also  be  admissible  in  this  action  as  evi- 
dence against  the  sheriff.     Thus,  in  the  case  of  Sioman  v. 

(1)  Lake  t  Bitten,  1  Ld.Raym.    331.  See  Treat,  on  Ev.  vol.   1. 
733.     Martyn  v  Podper,  5  Burr.    65. — 52. 

2632.  Ack  worth  vKempe,l  Doug*.  (3)  Gunter  v  Cleyton,   2   Lev.. 

40.  2  Black.  1104.  See  Treat,  on  85.    Alexander  v  Macauley,  4  T. 

Ev.  vol.  1.391.  K.  611. 

(2)  Bland  v  Ansley,  2  New  Re  p. 


(a)  Sed  vide  Holmes  v  Nuntaster,  12  Johns.  Rep.  395.  A  levy 
will  be  presumed  in  the  absence  of  any  positive  proof,  where  the  de- 
fendant in  the  execution  had  the  goods  in  his  possession,  from  the 
time  of  the  delivery  of  the  execution  to  the  sheriff  till  the  return  day* 
HartvreU  v  Root,  19  Johns.  Rep.  345. 


l.j  in  Actions  against  Sheriffs. 

Herne,(l)  an  acknowledgment  by  the  party,  that  the  mo-  *****  attest- 

ney  had  been  paid  on  his  account  by  the  testator  of  the  "  ■  — 

plaintiff,  was  admitted;  and  in  two  other  cascs,(2)  where 

the  debt  arose  on  a  bill  of  exchange,  an  acknowledgment 

by  the  party,  (the  drawer  of  the  bill,)  of  having  received 

notice  of  its  dishonour,  was  held  to  be  sufficient  evidence 

«f  that  fact. 

Secondly,  as  to  the  proof  of  the  process  issued:— If  the  proof  of  pft>> 
writ  has  been  returned  and  filed,  an  examined  copy  of  the  *"* 
Writ  and  of  the  return(a)  will  be  the  best  evidence  of  the 
issuing  and  delivery  of  the  process*  If  tbfe  writ  has  not 
been  returned,  as  regularly  it  ought  to  be,  the  plaintiff  will 
have  to  establish  that  fact  by  proof  of  the  requisite  search 
at  the  Treasury ;  and,  after  proving  the  delivery  of  the  writ 
to  the  under-sheriff,  or  at  the  sheriff's  office,  and  a  notice 
to  the  defendant's  attorney  to  produce  the  original,  sec- 
ondary evidence  of  the  process  will  be  admitted. 

Thirdly,  as  to  the  notice  to  the  sheriff: — some  proof  of  NotSc«  to  ahe> 
the  sheriffs  having  had  an  opportunity  to  arrest  the  debt-  *  # 
or,  will  be  necessary;  as  that  the  debtor  appeared  in 
public  in  the  sheriff's  bailiwick  after  the  delivery  of  the 
process,  and  that  this  was  known  to  the  under-sheriff  or 
sheriff's  officer,  to  whom  the  warrant  was  directed.  The 
sheriff  is  bound  to  execute  the  process  of  the  law  in  the 
most  effectual  manner;  and  it  is  the  duty  of  the  bailiff  to 
use  all  means  in  his  power  to  search  and  make  the  arrest* 
If  the  person,  against  whom  the  plaintiff  had  a  writ,  does 
not  abscond;  but  continues  In  his  daily  occupation,  and  ap- 
pears publickly  as  usual,  and  the  bailiff  neglects  to  arrest 
him,  the  sheriff  is  responsible.  A  notice  to  the  under  sher- 
iff's agent  in  London,  respecting  the  place  where  the  debt* 

(l)  2  Esp.  N.  P.  C.  695.  188.  Williams  v  Bridges,  2  Stark. 

<2)  Gibbon  v  Coggon,  2  Camp.    N.  P.  C.  42. 

-*■■    — -*— *—   ■--■-  —    -|  ■■     ■       ■   i    i  ■  i  [__  m    i         'hit  r  t 

(a)  Vide  ante,  p.  221,  in  ootis. 
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Of  Evidence  [Ch.  i . 

For  taking  or  is  to  be  found,  will  not  be  a  sufficient  uotice  to  the  she* 

insufficient  .^      .  .  . .  _ 

pledges.  nfi  :(1)  such  person  cannot  be  considered  the  agent  of  the 

223         sheriff  for  the  purpose  of  receiving  the  notice,  his  functions 
being  of  a  nature  entirely  different. 

Witness.  The  sheriff^  officer,  who  has  given  security  for  the  due 

execution  of  the  process,  is  not  a  competent  witness  for 
the  sheriff,  to  prove  that  he  endeavoured  to  make  the  ar- 
rest ;(2)  for  the  verdict  in  this  action  against  the  sheriff 
might  be  given  in  evidence,  in  a  subsequent  action  brought 
by  him  against  the  bailiff,  as  to  the  quantum  of  damages 
sustained  by  the  sheriff  in  consequence  of  the  officer's  neg- 
lect (a) 

3.  Action  fat      3,  Another  action  against  the  sheriff  is  for  taking  insuffi- 
cient^ledges.  c'cnt  pledges  in  replevin.     On  the  subject  of  replevins  in 

genera],  the  stat.  of  Westm.  2.  c.  2.  provides,  that  sheriffs 
or  bailiffs  shall  receive  pledges  for  the  pursuing  of  the  suit, 
and  for  the  return  of  the  goods  taken,  if  the  return  be  awar- 
ded; and,  in  the  particular  case  of  a  replevin  for  rent,  the 
stat.  1 1  G.  2.  c.  19.  s.  23.  enacts,  that  all  sheriffs  and  other 
officers,  having  authority  to.  grant  replevin,  shall  in 
every  replevin  of  a  distress  for  rent,  take  from  the  plaintiff 
and  two  responsible  persons  as  sureties,  in  their  own 
names,  a  bond  in  double  the  value  of  the  goods  distrained, 
conditioned  for  prosecuting  the  suit  with  effect  and  with- 
out delay,  and  for  duly  returning  the  goods  and  chattels 
distrained,  in  case  a  return  shall  be  awarded,  before  any 
deliverance  be  made  of  the  distress.  The  statute  then 
proceeds  to  require  an  assignment  of  the  replevin  bond  by 
the  sheriff. 

(1)  Gibbon  ▼  Coggon,2  Campb.    411.    And  see  Treat,  on  Ev.  vol. 
189.  1,  p.  59. 

(2)  Powell  r  Hord,  2  Ld.Raynr. 


(a)  As  to  the  defence  in  an  action  for  notairerting  a  defendant,  vide 
Walker  v  Haskell,  11  Mass.  Rep.  177. 


Gh«  1*]  in  Actions  against  Sheriffs. 

In  an  action  against  the  sheriff  for  taking  insufficient  .  r°*  taking 
sureties  in  a  replevin  for  rent,*  the  common  form  of  decla-  pledgee. 


ration  states  the  taking  of  the  distress,  the  delivery  of 
the  distress,  by  the  sheriff  to  the  party  distrained  upon,  224 

the  plaint  of  the  party  in  the  sheriff's  court,  and  his  subse- 
quent default ;  it  then  proceeds  to  aver,  that  the  sheriff, 
before  delivering  the  distress,  took  a  bond  from  the  party 
with  two  sureties,  which  sureties  were  not  sufficient  for 
the  purpose;  and  concludes  with  averring,  that  the  dis- 
tress has  not  been  returned,  nor  the  rent  paid  .(a) 

The  fact  of  the  replevying  of  the  distress,  therefore,  is  proof  of  re 
to  be  proved ;  and  the  best  proof  of  the  fact,  that  the  goods  P1^"*** 
were  replevied  by  order  of  the  sheriff,  is  the  original  pre- 
cept to  deliver.  For  this  purpose,  a  writ  of  subpoena  du- 
ces tecum  should  be  served  on  the  bailiff;  and,  in  case  he 
may  have  returned  the  precept  to  the  sheriff's  office,  a  no- 
tice should  also  be  served  on  the  defendant's  attorney  to 
produce  it  at  the  trial.(l)  A  recognition  of  the  bailiff's 
act  on  the  part  of  the  defendant  will  have  the  effect  of  dis- 
pensing with  such  proof. (2) 

The  replevin  bond,  the  execution  of  which  is  to  be  pro-  Replevin  bond 
ved  in  the  regular  manner,(3)  will  show  who  are  the  sure-  aiM*turctiCT« 

(1)  See  ante,  p.  215.  (3)  See  Treat,  on  Ey.  vol.   1, 

(3)  See  ante,  p.  216.  p.  503,  as  to  proof  of  deeds. 


*  The  measure  of  damages  against  the  sheriff,  in  this  action,  is  dou- 
ble the  value  of  the  goods  distrained;  and  to  that  amount  his  respon- 
sibility is  limited.  See  Evans  v  Hrander,  2  H.  Bl.  547.,  which  is  later 
than  the  case  of  Yea  v  Letherbridge,  4  T.  R.  433.,  or  Concanen  v 
Letherbridge,  2  H.  Bl.  36. 


(a)  As  to  the  action  and  declaration  against  a  sheriff  for  taking  in- 
sufficient pledges,  vide  Gibbs  and  others  v  Bull,  18  Johns.  Rep.  435. 
2  Mass.  Rep.  517.     It  appears  that,  in  Massachusetts,  an  action  lies 
against  a  sheriff  for  taking  insufficient  bail,  as  to  which  vide  Young  v 
Hosmer,  11  Haas.  Rep.  89.    .Mather  v  Green,  17  Mass.  Rep.  60. 


Of  Evidence  [Ch.  I. 

To  recover   ties.     Some  proof  also  also  as  to  their  insufficiency  roust 

—  be  produced  by  the  plaintiff;  but  it  is  reasonable  that  slight 

evidence  should  be  allowed  to  cast  the  burthen  of  proof 
on  the  defendant,  who  must  be  supposed  to  know  the  sure- 
ties, and  who  ought  to  have  taken  care  of  their  suificien- 
*         cy.(l) 

Declaration  of     What  either  of  the  sureties  has  said  about  the  time  of 
*a'etie$'  his  executing  the  bond,  in  answer  to  applications  by  crcdi- 

225  tors  for  the  payment  of  debts,  (such  as  frequent  promises 
to  pay,  which  promises  he  had  as  frequently  broken,)  have 
been  held  admissible  evidence  on  this  subject,  the  fact  in 
issue  being  as  to  the  fitness  or  unfitness  of  the  sureties. (2) 
The  sureties  themselves  are  competent  witnesses  to  prove 
whether  they  were  or  were  not  sufficient.(3) 

4.  Action  to  4.  In  an  action  of  assumpsit  against  the  sheriff,  to  reco- 
recover  money  ver  monev  levied  under  a  writ  of  fieri  facias  at  the  plain- 
tiff's suit,  the  plaintiff  will  have  to  prove  the  taking  and 
selling  of  the  goods,  and  the  connection  between  the  bailiff 
and  the  defendant.  These  facts  are  established  most  satis- 
factorily  by  proof  of  an  examined  copy  of  the  writ,  and  of 
the  defendant's  return  upon  it.  that  so  much  had  been  lev- 
ied :(4)  or  it  would  be  sufficient  to  prove,  in  addition  to  the 
proof  of  the  sale,  that  th<f  bailiff,  who  tpok  the  goods  in  ex* 
ecution,  acted  under  the  sheriff's  warrant  ;(4)  or  that  a 
writ  of  fieri  facias  was  directed  to  the  defendant  as  sheriff, 
and  delivered  at  the  sheriff's  office.(a) 

(1)  Sanders  v  Darling,  Rull.N.  (3)  1  Saund.  195.  f.  in  note. 
P.  60.  Se<TTreat.  on  Kv.  vol.   1.  (4)  Dale  v  Birch,3Campb.34r. 
p.  236,  237.  Wilson  <  Norman,   1   Esp.  N.  P. 

(2)  (iwyjlim  v  Scboley,  6  Esp.  C.  154.    See  ante,  p,  216. 
N.  P.  C.  100. 


(a)  It  has  already  been  stated  that  a  Sheriff  was  liable  for  the  de» 
&ult  or  misconduct  of  his  deputy.  Thus  an  action  lies  against  the 
Sheriff  for  the  extortion  of  his  deputy,  without  shewing  whether  tho 
(Sheriff  recognized  the  act  of  his  deputy  or  not.  M'lntyre  v  1YuinbuII# 
V  Johns,  Rep.  35.    So,  an  action  qui  tarn  may  be  sustained  again** 


Ch.  I./}  f/*  Actions  against  Sheriffs, 

• 

After  proof  of  the  writ  of  fieri  facias  and  the  sheriff's     To  recover 

return,  that  he  had  levied,  it  will  not  he  necessary  for  the 

plaintiff  to  prove  a  demand  of  payment,  previous  to  the  Demand  of 
commencement  of  the  actional)  the  defendant  might  P*)™*11*- 
have  a  good  ground  for  relief,  on  an  application  to  the 
court  above,  (stating  that  he  had  been  always  ready  to 
pay  over  the  money,  and  that  a  notice  to  this  effect  had 
been  given  to  the  plaintiff's  attorney,)  but  this  is  not  a 
suflicient  defence  at  the  trial  of  the  cause  ;  upon  the  sher- 
iff's return,  the  sum  levied  was  money  had  and  received 
by  the  sheriff  to  the  plaintiff's  use  ;  and,  as  the  money  had 

(1)  Dale  v  Birch,  3  Campb.  347.  Longdill  ▼  Jones,  1  Starkie,  845. 


the  sheriff,  for  breaches  of  a  penal  statute,  by  his  deputy.     Stur- 
dy v  Smith,  11  East's  Rep.  25.  8tanway  v  Perry,  2  Bos.  and  Pull. 
157.    And  exemplary  damages  have  been  given  against  the  Sheriff 
for  the  trespass  of  his  deputy.    Hazard  v  Israel,  1  Binney  240.    So, 
an  action  lies  against  the  sheriff  for  money  collected  by  his  deputy. 
And  see  further  as  to  the  liability  of  a  Sheriff  for  the  a«  ts  of  his  de- 
puties. Pechell  v  Layton,  2  Term  Rep.  512.  712.  Plummer  v      hich* 
cott,  2  Lev.  158.   Brown  v  Compton,  8  Term  Rep.  424.  Jones  v  Per- 
chard,  et  alt.  2  Esp.  Rep.  507.    Parrot  v  Mumford,  Id.  585.    Grin- 
nell  v  PhflHps,   1  Mass.  Rep.  530.    Lamed  v  Allen  and  others,  IS 
Mass.  Rep.  295.    Phillips  and  another  v  Bridge,  11  Mass.  Uep.  242. 
The  general  rule  is,  as  has  been  before  observed,  that  an  action 
will  not  he  against  the  deputy,  for  a  breach  of  duty  in  his  office  ;  still 
assumpsit  lies  against  the  deputy,  upon  an  express  promise  to  pay 
money  collected  by  him,  on  execution,  to  the  plaintiff.  Tuttle  v  Love, 
7  Johns.  Rep.  470.    In  an  action  of  assumpsit  against  a  sheriff,  it  was 
held,  that  where  he  had  two  executions  against  the  same  defendant, 
and  having  levied  part  of  the  amount  of  the  prior  execution,  proceed" 
ed  after  the  return  day  of  that  execution,  to  make  another  levy,  he 
must  apply  the  sum  thus  made,  in  satisfaction  of  the  junior  execution; 
the  latest  period  which  the  law  allows  for  the  service  of  a  writ,  being 
the  day  on  which  it  is  returnable;  and  that  although  the  plaintiff  in  the 
junior  execution  had  obtained  a  rule  directing  the  sheriff  to  pay  oyer 
the  money  to  him,  he  was  not  bound  to  proceed  by  attachment,  but 
might  maintain  assumpsit  against  the  sheriff.     Slingerland  v  Swart,  13 
Johns.  Rep.  255.    The  action  lies  against  the  sheriff  for  the  amount 
of  the  sale  of  the  goods,  although  the  purchaser,  to  whom  they  are 
delivered,  refuses  to  pay  for  them.    Denton  and  others  v  Livingston, 
9  Johns,  Rep.  96. 
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0 

For  taking    ^0t  been  tendered  to  him,  the  plaintiff  had  strictly  a  right 

execution  .      -    .  ..       -  .    ■  „.       ...       . 

goods  of  a  ten- to  bring  an  action  for  recovering  it,  without  any  previous 
ant» &c*  demand  of  payment.  (1) 
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The  return  of  the  sheriff,  upon  the  writ  directed  to  him, 
is  conclusive  against  him. (a)  It  is  also  prima  facie  evi- 
dence of  the  facts  stated  in  the  return,  against  a  third  per- 
son, a  stranger  to  the  sheriff;  for,  as  it  was  said  Lord  El- 
lenborough  in  the  case  of  Gyfford  v.  Woodgate,'(2)  "  faith 
is  to  be  given  to  the  official  act  of  a  public  officer,  like  the 
sheriff,  even  where  third  persons  are  concerned."  The 
return  on  the  writ,  therefore,  is  evidence  of  this  fact,  that 
the  money  has  been  levied ;  but  there,  the  return  closes, 
and  the  evidence  likewise :  the  sheriff's  return  affords  no 
proof  with  respect  to  the  subsequent  disposition  of  the 
money,  nor  can  it  be  presumed  that  the  money  has  been 
paid  over  to  the  judgment-creditor,  who  Bued  out  the  exe- 
cution.^) 

Poundage.  The  sheriff  is  entitled  to  his  poundage,  which  is  the 

legal  remuneration  for  his  trouble  in  the  business  of  the 
execution ;  and  this  he  may  retain.  He  may,  therefore, 
at  the  trial,  deduct  the  sum,  due  to  him  for  poundage,  from 
the  proceeds  of  the  sale. 

5.  Action  for      5.  AnotLer  action  against  the  sheriff  is  for  taking  goods 

in  execution     *n  execution  and  removing  them,  before  the  landlord  of 

without  paying  tfoe  premises  has  received  his  arrears  of  rent.     This  is  a 

*  special  action  on  the  case,(4)  under  the  stat.  8  Ann.  c.  14. 

8.  1.,  which  enacts,  "  that  no  goods  or  chattels  upon  any 

messuage,  lands,  or  tenements  leased  for  life,  term  of  years, 

(1)  Dale  v  Birch,  3  Camp.347.    Selw.  599. 

Long-dill  t  Jones,  1  Starkie,  345.  (4)  An  action  of  assumpsit  for 

(2)  11  East,  299.  money  had  and  received  will  not 
(3;  Cator  v  Stokes,  1  Maule  8c    lie;  Green  v  Austin,  3  Lamp. 260. 


(a)  Sed  vide  Denton  and  others  v  Livingston,  9  Johns.  Rep.  96. 
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at  will,  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  lpw  **&ng  in 
of  an  execution  on  any  pretence  whatsoever,  unless  the  goods  of  ate* 
party,  at  whose  suit  the  said  execution  is  sued  out,  before  l*ftnt>  &c-      ... 
the  removal  of  such  goods  from  off  the  said  premises  by 
virtue  of  such  execution  or  extent,  pay  to  the  landlord  of 
the  premises,  or  his  bailiff,  all  such  sums  of  money  as  are 
due  for  rent  for  the  said  premises  at  the  time  of  such  taking 
of  the  goods,  provided  the  arrears  of  rent  do  not  amount 
to  more  than  one  year's  rent ;"  and  the  statute  then  pro- 
vides, that  in  case  the  arrears  exceed  one  year's  rent,  the 
party,  paying  one  year's  rent,  may  proceed  to  execute  his  $57 

judgment,  as  he  might  have  done  before  the  making  of  the 
act.  (a) 

• 

The  plaintiff,  in  support  of  this  action,  will  have  to  Defence; 
prove  the  lease  of  the  premises,  the  arrears  of  rent,  and 
the  process  of  execution,  as  averred  in  the  declaration ; 
and  further  to  shew  the  connection  between  the  sheriff  and 
the  officer.(l)  He  ought  also  to  prove  notice  to  the  sher- 
iff, or  the  person  who  took  the  goods  in  execution  upon 
the  premises,  that  arrears  of  rent  for  the  premises  were 
due  at  the  titne  of  taking;  for  the  sheriff  is  not  bound  to 
find  out  whether  rent  is  due,  nor  is  he  liable  to  an  action, 
tinless  there  has  been  a  demand  of  rent  before  the  remo- 
▼al.(2)(6) 

(1)  See  ante,  p.  216.  214.    Smith  *  Russel,  3  Taunt. 

(2)  H  aring  v  Dewberry,  1  Str.    400, 
97.    Palgrave  v  Windham,  1  Str. 


(a)  The  landlord  can  only  claim  the  rent  due  on  the  quarter-day 
prior  to  the  taking  of  the  goods;  and  not  rent  subsequently  accruing, 
although  the  goods  remain  on  the  premises,  in  the  possession  of  the 
sheriff.  TrappanvMorie,  18  Johns.  Rep.  1. 

(ft)  Ace.  Alexander  v  Mahon,  11  Johns.  Hep.  183  flat  if  the  sher* 
iff, with  knowledge  that  there  is  rent  due  proceeds  to  ell  the  tenant's 
goods,  without  retaining  a  year's  rent,  he  will  be  liable  for  it,  al- 
though no  specific  notice  has  been  given  to  him  by  the  landlord. 
Andrews  r  Dixon,  3  Bam.  &  Aid.  645. 
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for  escape  It  is  a  good  defence  tot  show,  that  the  goods  were  remo- 

onjncsne  pro-  v^j  ^.^  ^e  consent  of  the  plaintiff's  agent,  who  had  given 

~ ~ "—~         notice  of  the  arrears,  and  afterwards  accepted  an  underta- 

*  _ 

king  from  the  bailiff  and  auctioneer  to  pay  the  rent.(l) 
This  is  a  waiver  of  the  benefit  of  the  statute ;  and  whether 
the  undertaking  could,  or  could  not,  be  enforced  as  an 
agreement,  it  is  a  clear  justification  to  the  sheriff,  who  ma- 
nifestly has  not  been  guilty  of  a  tort. 

6.  Action  for  *>'  ^  creditor  may  bring  an  action  against  the  sberif£(a) 
cscupe  on  to  recover  a  compensation  for  damages  sustained  by  htra 
*^  *  from  the  escape  of  a  debtor  on  mesne  process,  and  from 
the  consequent  delay  and  prejudice  in  the  recovery  of  his 
debt.  The  plaintiff,  in  this  case,  is  to  prove  the  cause  of 
action  against  the  party  arrested,  and  the  process  sued 
but,  as  averred  in  the  declaration. (2)  The  delivery  also 
of  the  process  to  the  sheriff,  the  arrest,  and  the  escape,  arc 

to  be  proved. 

• 

»2g  In  the  first  place  the  plaintiff  is  to  prove  a  debt  due  to 

him  from  the  party  against  whom  the  process  issued  *,(3) 
and  must  show  the  same  cause  of  action  as  is  averred  in 
the  pleadings. (4)  Thus,  if  the  cause  of  action  averred  be 
for  goods  sold  and  delivered,  that  must  be  proved  •,  though 
it  need  not  be  proved  to  have  been  for  the  specific  sum 
mentioned  in  the  declaration. (5)  If  the  declaration  state, 
that  the  party  was  indebted  to  the  plaintiff  for  goods  sold 
and  delivered,  and  it  should  appear  at  the  trial,  that  the 
goods  had  been  sold  on  a  credit  of  three  months,  which  had 
not  expired  at  the  time  of  the  arrest;  such  a  variance 
would  be  fatal. (6) 

(1)  Rother?  w  Wood,  3  Caropb.  (4)  Parker  v  Fesfl,  2  Esp.  N. 
25.  P.  C.  47 ...  n. 

(2)  See  ante,  p.  222.  (5)  Gunter  v  Cleyton,  2  Lev. 

(3)  Alexander  r  Macauley,  4  85.    Bull.  N.  P.  66. 

T.  R.  6il.                                              (6)  tt  hite  v  Jones,  5  F.sp.  162. 
■i         ■      ■■■■■■  ■ „_.  i. 

(a)  The  Marshal  of  the  United  States  is  not  liable  for  the  escape 
of  a  debtor  whom  he  has  committed  to  the  gaol  of  a  state.  Randolph 
v  Donaldson,  9  Cranch,  76, 
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The  admission  of  the  debtor  has  been  determined  to  be  For  escape  on 

.  ...      mesne  process. 

j    evidence  of  the  debt  against  the  sheriff,  as  it  would  be — ; -* 

against  the  party  himself.(l)  Thus,  where  the  debtor  had  debtor.1 
been  sued  as  the  drawer  of  a  bill  of  exchange,  and  it  be- 
came necessary  to  prove  the  notice  of  dishonour,  his  ac- 
knowledgment of  having  received  the  notice  was  held  to 
be  sufficient ;  and  the  present  Chief  Justice  of  the  Court 
of  King's  Bench,  who  tried  the  cause,  said,  he  understood 
the  rule  to  be,  that  an  admission,  which  would  be  evidence 
against  the  party  would  also  be  evidence  against  the  sher- 
iff-^) 

The  same  process  must  be  proved,  as  is  stated  in  the  Process 
declaration.  If  the  process  proved  is  different,  the  vari- 
ance will  be  a  ground  of  nonsuit ;  as,  if  the  process  stated 
in  the  pleadings  is  a  latitat  in  a  plea  of  trespass,  and  that 
proved  is  in  trespass  ac  ttiam*  &c.(3)  So,  where  the  dec- 
laration stated  that  the  party  was  u  arrested  under  a  writ 
indorsed  for  bail,  by  virtue  of  an  affidavit  now  on  record,"  22$ 

but  no  proof  of  the  affidavit  was  produced  at  the  trial,  thfe 
Court  of  Common  Pleas  held,  that  the  plaintiff  had  been 
properly  nonsuited.(4)  In  the  case  of  Wigley  v.  Jones,(5) 
the  declaration  alleged,  that  the  party  was  brought  before 
a  judge  by  virtue  of  an  habeas  corpus,  and  by  him  com- 
mitted to  the  custody  of*  the  marshal  at  the  suit  of  the 
plaintiff,  <k  as  by  the  record  thereof  now  remaining  in  the 
Ccjurt  of  K.  B*  manifestly  appears,"  and,  in  proof  of  this 
commitment,  the  plaintiff  produced  in  evidence  the  writ  of 
habeas  corpus,  with  the  committitur  indorsed  thereon, 
from  the  office;  of  the  Clerk  of  the  Papers  in  the  Kings' 
Bench  prison;  it  was  objected,  that  this  was  not  a  record 

(1)  See  ante,  p.  222.  Gibbon  H\  P.  C.  671.  Tildar  v  Sutton, 
t  Coggon,  2  Campb.  188.  Sloman  Bull.  N.  P.  66.  As  to  the  distinc- 
r  Heme,  2  Esp.  N.  P.  C.  695.  tion  between  material  and  imma- 

(2)  Williams  v  Bridges,  2  Star-  terial  averments,  see  K.  v  Holt,  5 
kie   42  T.   R.  446.     Peppin  v  Solomons, 

(3)  Gunter  v  CIevton,2Lev.85.  5  T.  B.  497.     Treat,  on  Bv.  vol. 

(4)  Webb  v  Sheriff  of  Middle-  1,  p.  222. 

sex,  1  Bos.  &  Pull.  231.    2  Esp.        (5)  5  East,  440. 
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F«r  c»c«pe       0f  the  Court,  within  any  proper  sense  of  the  word ;  but 

on  mesne  pro-  %  A 

ce§». the  objection  was  over-ruled  at  the  trial,  and  as  the  Court 

of  King's  Bench  afterwards  held,  properly  over-ruled ;  for, 
occording  to  the  practice  of  the  Court,  such  writs,  with 
the  committitur  indorsed,  are  never  returned,  or  filed,  or 
kept  by  the  Court  at  Westminster,  or  elswhere,  but  have 
always  remained,  as  any  other  warrant  naturally  would,  in 
the  hands  of  the  officer  to  whom  it  was  directed,  as  his 
voucher  and  authority :  nor  can  they  properly  be  entered 
on  record  either  by  themselves,  or  as  part  of  any  other  re- 
cord or  proceeding;  the  allegation,  therefore,  respecting 
such  a  writ,  is  either  an  impertinent  allegation,  and  may  be 
rejected  as  surplusage,  or  at  any  rate  may  be  considered 
as  not  requiring  any  other  proof  than  what  is  received  by 
the  production  of  the  writ  and  return,  which  are  quasi  of 
record . 

Proof  of  wnt        With  respect  to  the  proof  of  the  writ,  and  of  the  con- 
bailifff CnCy      nection  between  the  sheriff  and  the  bailiff  by  means  of  the 

warrant,  little  occurs  to  be   added  to  the   former  state- 
230  ments.(l)(a)     The  return  of  non  est  inventus,  or  other 

return  on  the  back  of  the  writ,  is  evidence  against  the 
sheriff  of  the  delivery  of  the  writ,  being  an  acknowledg- 
ment of  the  fact  under  his  own  hand,(2)  and  proof  of  his 
return  of  cepi  corpus,  and  that  the  party  neither  put  in  bail 
above,  nor  was  in  the  sheriff's  custody  at  the  return  of  the 
writ,  dispenses  with  the  direct  evidence  of  the  arrest  and 
escape :  both  of  these  facts  are  sufficiently  proved  by  the 

See  Mite,  p.  215.  Tiidar  v  Sutton,  Bull.  N.'P.  66. 

Blatch  ▼  Archer,  Cowp.65. 
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(t)  The  content!  of  a  writ  cannot  be  proved  by  parol,  to  long  as 
the  writ  itself,  or  a  sworn  copy  of  it,  can  be  produced.  Brush  v  Tag - 
gait,  7  Johns.  Rep.  19.  Foster  v  Trull,  12  Johns.  Bep.  456.  The 
confession  of  the  opposite  party  will  not  supersede  the  necessity  of 
producing  the  writ,  or  a  copy  of  it.  Jenner  v  Johffe.  6  Johns.  Rep. 
9.    Hasbrouok  v  Baker,  10  Johns.  Rep.  458. 
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sheriff's  return  and  the  non-appearance  of  the  party  ae-  F°r  escape  on 

j-      x    *u        •  rxu  */*\  mesne  process. 

cording  to  the  exigency  of  the  writ.  ( 1 )  

An  examined  copy  of  the  writ,  which  was  given  in  evi- 
dence on  the  part  of  the  plaintiff,  contained  also  a  copy  of 
the  sheriff's  return ;  and  it  was  contended  on  behalf  of 
the  defendant,  that  this  should  be  read  at  the  same  time, 
as  part  of  one  entire  document;  but  Mr.  Justice  Holroyd 
held,  that  the  parts  were  distinct,  and  that  the  defendant 
was  not  entitled  to  have  the  return  read  as  part  of  the  doc- 
ument produced  by  the  plaintiff. (2)  The  return  of  the 
sheriff  in  this  case  was,  that  the  party  had  been  rescued; 
and  the  return  was  held  to  be  admissible  in  evidence  on 
the  part  of  the  defendant,  though  in  this  action  clearly  not 
conclusive. 

The  escape  on  mesne  process,  which  subjects  the  sheriff  Escape. 
to  this  action  on  the  case,  is  an  escape  after  the  return  of 
the  writ.  The  form  of  the  writ  is,  that  he  shall  take  the 
body  of  the  debtor,  and  have  him  ready  to  produce  on  a 
certain  day  ;  it  will  therefore  be  sufficient,  if  he  bring  in 
the  body  oi>  that  day.(a)     There  is  a  distinction,  in  this 

(1)  Fairlie  v  Birch,  3  Campb,    *  (2)  Adey  v  Bridge*,  2  Starkie, 
397.  189. 


(a)  Vide  5  Johns.  Rep.  186.  So,  where  a  sheriff  having  arrested 
a  party  permitted  him  to  go  at  large  without  talcing  a  bail-bond,  and 
returned  eepi  corpus,  and  before  the  expiration  of  the  rule  to  bring  in 
the  body  put  in  bail,  it  was  held  that  he  was  not  liable  to  an  action 
either  for  an  escape,  or  a  false  return.  Fariente  v  Pluxnbtree,  2  Bos. 
&  Pull.  35.  And  where  the  bail  hare  been  permitted  to  justify  with- 
out opposition,  the  allowance  of  bail  is  a  complete  defence  to  the 
sheriff.  Murray  v  Durand,  1  Esp.  Rep.  87.  But  if  bail  above  be  not 
duly  put  in,  the  sheriff  is  liable  to  an  action  for  an  escape,  and  the 
Court  will  not  relieve  him  by  permitting  him  to  put  in  and  justify  bail 
afterwards.  Fuller  and  others  v  Prest,7  Term  Rep. 105.  Webb  v  Mat- 
thew, 1  Rob.  &  Pull.  225.  It  is  immaterial,  in  order  to  charge  the 
sheriff,  whether  the  escape  were  voluntary  or  negligent :  and  where 
a  prisoner  arrested  on  mesne  process,  afteT  judgment  in  the  suit,  but 
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¥m  escape  on  respect,  between  arrest  on  mesne  process  and  arrests  ro 

mesne  process.  .  -       ,  '       .*    \ 

execution.    Jn  the  latter  case,  if  the  debtor  is  seen  at 

231  \  ^Se  a^er  ^e  arrest>  f°r  the  shortest  space  of  time,  as  well 
before  as  after  the  return  of  the  writ,  it  will  be  an  escape 
jn  the  sheriff.(l) 

It  can  scarcely  be  necessary  to  observe,  that  the  proof 

of  the  surrender  at  a  place  different  from  that  alleged  in 

the  declaration,  or  of  an  escape  on  a  different  day,  will 

not  be  material  as  a  variance  5  if,  in  fact,  the  escape  was 

1        after  the  return  of  the  writ,  and  before  the  commencement 

of  the  action* 

* 

7.  Action  for       7.  In  an  action  for  the  escape  of  a  debtor  in  execu- 
escape  in  exe-  tion.(a)  whether  it  be  an  action  on  the  case  by  the  com- 

cution.  j\  /  .  * 

(I)  Hawkins  v  Plomer,  2  Black.  1048. 


*« 


before  execution,  escaped,  but  voluntarily  returned  on  the  same  day, 
it  was  held  that  the  sheriff  was  liable.  Stone  v  Woods,  6  Johns  Rep. 
182.  This  being  an  action  on  the  case,  the  damages  are  uncertain.  5 
Johns.  Rep.  187.  The  jury  may  assess  such  damages  as  they  shall 
suppose  the  plaintiff  has  sustained  under  all  circumstances,  and  the 
defendant  may  go  into  evidence  in  mitigation  of  damages,  by  which 
the  plaintiff 's  recovery  may  be  reduced  even  to  nominal  damages. 
Russel  v  Turner,  7  Johns.  Rep.  189.  Potter  v  Lansing,  1  Johns.  Rep. 
215.  ' 

• 
(a)  If  a  new  sheriff  receives  a  prisoner  from  his  predecessor,  he  is 

answerable  for  his  escape,  although  a  voluntary  escape  may  have  ex. 
isted  in  the  time  of  his  predecessor ;  and  the  plaintiff  has  his  elec- 
tion, either  to  consider  the  prisoner  in  execution,  and  so  charge  the 
new  sheriff  for  the  last  escape,  or  as  out  of  execution,  and  charge* 
the  old  Sheriff:  but  if  he  has  once  made  his  election,  and  sued  the 
old  sheriff,  and  recovered  judgment  against  him,  it  is  conclusive,  and 
a  bar  to  any  action  against  the  new  sheriff.  Rawson  v  Turner,  4  Johns. 
Rep.  469.    See  further  as  to  election  of  action  against  the  sheriff,  and 
how  waived.  Dash  v  Van  Kleeck,  7  Johns.  Rep.  477.    Jackson  tL 
M'Crea  v  Bartlett,  8  Johns.  Rep.  361.     13  Johns.  Rep.  122.     Where 
a  new  sheriff  is  appointed,  the  prisoners  remain  in  the  custody  of  the 
old  sheriff  until  they  are  delivered  to  his  successor.    If  therefore  the 
old  sheriff  omit  to  assign  over  to  the  new  sheriff  a  prisoner  in  execu- 
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mon  law,  or  an  action  of  debt  founded  on  the  st.  13  Ed.  1.  For  escape  in 
c.  11.  and  at-   1  R.  2.  c.  12.*)  the  plaintiff  will  have  to  cxecution-     .. 
prove,  in  ordinary  cases,  an  examined  copy  of  the  record 
of  the  judgment,  the  issuing  of  the  writ  of  capias  ad  satis- 
faciendum, the  delivery  of  the  writ  to  the  sheriff,  a  legal 
arrest  under  the  writ,  and  lastly  an  escape. (a) 

With  respect  to  the  proof  of  an  examined  copy  of  a  judgment  and 
record,  it  will  not  be  necessary  to  repeat  what  has  been  wjit- 
stated  on  the  subject  in  another  place.(l)    And  as  to  the 
proof  of  the  writ,  if  the  writ  has  been  returned,  an  exa- 
mined copy  of  that,  and  of  the  sheriff's  return  indorsed 
upon  it,  will  be  conclusive  evidence,  against  the  sheriff,  of 

(1)  Sec  Treat  on  Ev.vol.  1,  p. 387. 


*  In  the  former  action,  the  creditor  may  recover  damages  for  the 
officer's  misconduct,  and  still  has  a  right  to  recover  the  debt  against 
the  original  debtor.  In  the  latter,  he  is  entitled  to  recover  at  once 
the  sum,  for  which  the  prisoner  was  charged  in  execution,  namely, 
the  sum  indorsed  on  the  writ  and  the  legal  fees  of  the  execution.  Bo- 
nafous  v  Walker,  2  T.  R.  126.  Hawkins  v  Plomer,  2  Black.  1049.; 
and  this  is  an  advantage  in  the  action  of  debt  over  the  other  remedy 
at  common  law.  » 


tion  who  has  been  permitted  to  go  within  the, limits  of  the  gaol  liber- 
ties, on  giving  security  for  that  purpose,  this  is  not  an  escape  for 
which  the  old  sheriff  is  liable  so  long  as  the  prisoner  remains  within 
the  limits.    Hempsted  v  Weed,  20  Johns.  Rep.  64. 

(a)  Where  the  bond  taken  by  a  new  sheriff  for  his  security  on  gran, 
ting  the  liberties  of  the  gaol  to  a  prisoner  in  execution,  stated  the 
amount  of  the  execution,  for  which  he  was  in  custody,  it  was  held 
conclusive  as  to  the  fact.  So  that  the  sheriff,  in  an  action,  afterwards 
against  him  for  an  escape,  could  not  allege  that  it  was  not  the  true 
sum,  or  that  he  had  not  notice  of  the  true  sum  before  the  escape. 
Tallmadge  acd  others  v  Richmond,  9  Johns.  Rep.  85.  A  variance  of 
one  cent  between  the  amount  of  the  judgment  and  that  stated  in  the 
execution,  is  immaterial,  where  the  declaration  only  states  the  sub' 
stance  of  the  execution,  and  that  it  was  to  satisfy  the  plaintiff  the  da* 
mages  and  costs  stated  in  the  judgment.  Bissel  v  Kip,  5  Johns.  Rep. 
*9. 


Of  Evidence  [Ch.  U 

For  escape  in  the  issuing  and  delivery  of  the  writ.(l)    If  there  has  not 

•• — —  been  a  return,  the  issuing  of  the  writ  is  to  be  proved,  and 

232  its  delivery  to  the  sheriff;  and,  notice  to  produce  the  writ 

having  been  duly  served  on  the  defendant's  attorney,  parol 
evidence  of  its  contents  will  be  admitted. (a) 

Warrant  and      The  proof  of  the  warrant  to  arrest,  in  order  to  connect 
63  *  the  defendant  with  the  officer,  who  made  the  arrest,  has 

been  already  discussed. (2)  As  to  the  arrest  itself,  it  may 
be  sufficient  to  observe,  that  the  arrest  must  be  by  the  au- 
thority of  the  officer  named  in  the  warrant ;  but  be  need 
not  arrest  with  his  own  hand,  nor  need  he  be  in  the  pres- 
ence of  the  person  arrested,  or  actually  in  sight,  or  within 
any  prescribed  distance  at  the  time  of  the  arrest.(3) 

Escape!  If  a  debtor,  who  has  been  once  taken  in  execution,  is 

afterwards  suffered  to  go  at  large,  it  is  an  escape  ;(£)  is 

(1)  See  ante,  p.  216.  (3)  Blatch  v  Archer,  Cowp.  65. 

(2)  See  ante,  p.  215. 


(a)  In  an  action  of  debt  against  a  sheriff  for  the  escape  of  a  prisoner 
in  execution  on  a  ca.  «a.  parol  evidence  is  admissible  so  shew  the 
issuing  of  the  execution,  its  delivery  to  the  sheriff,  and  the  arrest  of 
the  party  thereon ;  the  defendant  having  neglected  to  return  and 
file  the  ca.  sa.  and  having  refused  to  produce  it  at  the  trial,  though 
due  notice  for  that  purpose  had  been  given  to  him  before  the  trial* 
Hinman  v  Brees,  13  Johns.  Rep.  529. 


(b)  Proof  that  the  defendant  was  seen  at  large  is  sufficient 
facie  evidence  of  an  escape.  Kip  v.  Brigham  and  others,  7  Johns. 
Rep.  168.  Bissel  r  Kip,  5  Johns.  Rep.  89.  Com.  Dig.  Escape  C. 
Fairlie  v  Birch  and  another,  3  Campb.  297.  Bartlett  v  Willis  and 
others,  3  Mass.  Rep.  85.  A  defendant  being  in  custody  on  a  ca,  tf. 
the  attorney  of  the  plaintiff,  without  his  consent,  or  without  satisfac- 
tion of  the  judgment,  consented  and  desired  the  sheriff  to  permit  the 
defendant  to  go  at  large,  for  the  purpose  of  obtaining  the  means  of 
settling  the  execution,  and  the  sheriff  knowingly  suffered  the  defen- 
dant, by  the  direction  of  the  attorney,  to  go  at  large:  it  was  held  that 
the  plaintiff 's  attorney,  from  his  general  character,  had  no  authority 
to  order  the  discharge  of  the  defendant  without  the  consent  of  the 
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with  the  knowledge  and  consent,  or  by  the  default  of  the  For  ««5»P«  iiv 

gaoler  or  sheriff's  officer,  a  voluntary  escape  ;  if  without " — 

his  knowledge,  a  negligent  escape.  What  shall  he  deemed 
a  going  at  large,  is  difficult  to  be  defined  as  a  general  prop- 
osition. The  principle  seems  to  be  as  laid  down  by  Mr. 
Justice  Buller,(l)  that,  whenever  the  prisoner  in  execution 
is  in  a  different  custody  from  that  which  is  likely  to  en- 
force payment  of  the  debt,  there  is  an  escape.  The  pris- 
oner must  be  taken  to  prison  in  a  convenient  time  ;(a)  and 
what  is  convenient  is  a  question  for  the  determination  of 
the  judge,  who  will  admit  of  any  reasonable  delay ;  but  if  •   .  - 

delay  is  made  use  of  by  the  officer,  as  the  means  of  giving 
more  liberty  than  he  ought,  he  will  be  liable  for  an  es- 
cape.^) If  the  sheriff's  officer  permit  the  prisoner  to  go 
in  company  with  one  of  his  followers,  even  to  his  own 
house  for  the  purpose  of  settling  his  affairs,  that  also  is  an 
escape ;  (a)  for  the  custody  of  the  follower,  after  the  writ 

(1)  Benton  t  Sutton,  1  Bos.  &        (2)  Heath,  J.  ib.  28. 
Pull.  27. 


plaintiff,  or  a  previous  satisfaction  of  the  debt,  and  that  the  sheriff  was 
liable  for  an  escape.  Kellogg  ▼  Gilbert,  10  Johns.  Rep.  220.  Where 
a  habeas  carpus  is  issued,  it  is  an  escape  to  suffer  a  prisoner  to  go  at 
large  by  colour  of  the  writ,  but  he  must  be  brought  up,  and  returned 
back  in  convenient  time,  and  by  the  most  convenient  way.  Bac.  AlJI. 
Escape  8.  2.  Com.  Dig.  Escape  C.  Cro.  Car.  14.  1  Bos.  8c  Pull.  28. 
But  if  the  sheriff  takes  the  prisoner  out  of  his  county,  in  pursuance  of 
the  command  of  the  habeas  carpus,  and  returns  with  him  again  without 
unnecessary  delay,  it  is  not  an  escape,  and  while  he  so  has  the  priso- 
ner on  the  habeas  corpus,  he  is  not  bound  to  keep  him  always  in  sight 
or  with  the  same  strictness  as  before ;  and  if  the  prisoner  of  his  own 
head  should  go  about,  for  a  short  time;  on  his  own  business,  and  out 
of  view  of  the'shetiff,  it  is  not  aa  escape.  Hassem  v  Griffin,  18  Johns. 
Jtep.  48. 

(a)  Vide  Com.  Big.  Escape,  C 

(a)  So,  where  a  deputy  sheriff  arrested  a  defendant  on  an  execu- 
tion, and  left  him  in  the  custody  of  two  brothers  of  the  defendant, 
and  went  to  serve  other  process,  and  did  not  take  him  to  gaol  until 
the  next  day,  it  was  held  that  this  was  an  escape  for  which  the  sheriff 
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ror  escape  in  j^s  been  once  executed,  amounts  to  nothing :  he  could 


execution.  _       .      ,  .-  ,  - 

1       have  no  power  to  detain  the  prisoner,  if  he  should  choose 
to  escape ;  and  the  warrant  would  not  be  anj  justification 
233  to  him,  if  any  mischief  should  ensue.(l)     And  though  the 

prisoner  was  at  large  for  the  shortest  time,  even  before  the 
return  of  the  writ,(2)  and  though  he  afterwards  returned 
into  custody,  it  is  still  an  escape,  for  which  the  sheriff  is 
responsible,  (a) 

P*°^  of  *9-  An  admission(6)  of  the  escape  by  the  under-sheriff  has 

been  thought  to  be  admissible  evidence  of  that  fact  against 
the  sheriff  himself. (3)  To  prove  a  voluntary  escape,  the 
party,  who  has  escaped,  is  a  competent  witness  :  the  rea- 
son assigned  is,  because  an  escape  is  a  thing  of  secrecy,  a 
private  transaction  between  the  prisoner  and  gaoler  :(4) 

(1)  Benton  v  Sutton,  1  Bos.  &  (3)  See  ante,  p.  218. 
Pull.  27.     Eyre,  i\  J.  (4)  R.  v  Warden  of  the  Fleet, 

(2)  Hawkins  v  Plomer,  2  Black.  Salt.  MSS.    Bull.  N.  P.  67. 
148. 
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vA  liable  ;  the  persons  in  whose  custody  the  prisoner  was  left,  hav- 
ing no  authority  to  detain  him  in  the  absence  of  the  deputy.  Palmer 
▼  Hatch,  9  Johns.  Rep.  329.  Where  an  officer  having  a  defendant  in 
execution,  A.  promised  that  if  the  officer  would  release  the  defend- 
ant, he  would  pay  the  amount  of  the  executions  if  he  failed  to  re-de- 
liver him  to  the  officer  on  a  certain  day,  and  the  officer  accordingly 
released  him,  it  was  held  that  this  was  a  voluntary  escape,  and  that 
the  officer  could  maintain  no  action  against  A.  on  the  non-perform- 
ance of  the  promise  ;  though,  as  the  Court  says,  had  it  been  an  abso- 
lute engagement  to  pay  the  amount  of  the  executions,  it  might  have 
altered  the  case.  Wheeler  v  Bailey,  13  Johns.  Rep.  366.  But  where 
a  sheriff  after  he  had  arrested  a  defendant  on  execution,  went  two  or 
three  miles  with  him  out  of  the  direct  route  to  gaol,  in  order  that  the 
prisoner  might  obtain  the  means  of  settling  the  execution,  and  also 
went  with  him  that  distance  to  the  prisoner's  house,  in  order  that  he 
might  get  his  necessary  apparel  and  to  see  his  wife  before  he  went  to 
gaol,  it  was  held  not  to  be  an  escape,  it  being  no  more  than  a  reason- 
able indulgence,  from  laudable  and  compassionate  motives.  Wool  v 
Turner,  10  Johns.  Rep.  420. 

(a)  Vide  Pulver  v  M'Intyre,  13  Johns.  Rep.  50:> 
(ft)  Vide  Mott  v  Kip,  10  Johns.  Rep.  478. 
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but,  on  general  principles  also,  he  appears  to  be  compe-  Por  *sc*Pe  &l 

tent ;  for  he  neither  gains  nor  loses  by  the  event  of  the ■ 

immediate  suit ;  nor  can  the  verdict  be  used  against  him 
either  by  the  plaintiff  or  defendant,  in  an  action  on  the 
case  brought  by  either  of  them,  to  recover  damages  sus- 
tained in  consequence  of  such  an  escape.(l)  If  this  is 
correct,  the  party  is  competent  either  to  prove,  or  disprove, 
a  voluntary  escape*  And  it  should  also  seem,  that  he  is 
competent  to  prove  a  negligent  escape,  but  not  to  disprove 
it ;  for,  as  an  action  on  the  case  may  be  brought  against 
bim  by  the  defendant  for  a  negligent  escape,(2)  though  not 
for  one  that  is  voluntary;  he  would  be  speaking  against  his 
own  interest,  when  called  as  witness  for  the  plaintiff;  and 
for  himself,  if  called  by  the  defendant.  The  plaintiff  may 
give  evidence  of  a  negligent  escape,  under  a  count  for  a 
voluntary  escape. (3) 

The  proof  of  the  debtor's  being  in  custody,  and  of  the  234 

escape,  is  rendered  more  easy  by  the  provisions  of  the  st. 
8,  9  W.  3.  c.  27. ;  the  eighth  section  of  which  enacts,  that 
if  the  marshal  of  the  King's  Bench,  or  warden  of  the 
Fleet,  or  other  keepers  of  any  other  prison  shall,  after  one 
day's  notice  in  writing  given  for  that  purpose,  refuse  to 
show  any  prisoner,  committed  in  execution,  to  the  credi- 
tor, at  whose  suit  such  prisoner  was  committed  or  charged, 
or  to  his  attorney,  every  such  refusal  shall  be  adjudged  to 
be  an  escape  in  law.  And  the  9th  section  enacts,  that,  if 
any  person  desiring  to  charge  any  person  with  any  action 
or  execution,  shall  desire  to  be  informed  by  the  marshal  or 
warden  or  their  respective  deputies,  or  by  any  other 
keeper  of  any  other  prison,  whether  such  person  be  a 

(1)  That  the  defendant  cannot  has  paid  in  consequence  of  it, 
maintain  such  an  action,  in  the  though  for  the  benefit  of  the  de- 
case  of  a  voluntary  escape,  see  fendant. 

Eyles  v  Faikney,  Peake  N.  P.  C.  .  (2)  *ee  Fite.  N.  B.  130.  Sheriff 

143.  a.    Pitched  v  Bailey,  8  East,  of  Norwich  r  Oradshaw,  Cro.  Kl. 

171 .  The  principle  is,  that  an  of-  53» 

ficer,   guilty  of  a  breaah  of  duty,  (3)  Bonafous  v  Wftlkcr,   2  T. 

cannot  recover  money,  which  he  R.  126. 
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For  escape  i»  prisoner  in  his  custody,  or  not,  the  said  marshal  or  wardeir, 

*  or  such  other  keeper,  shall  give  a  true  note  in  writing 

thereof  to  any  person  so  requesting  the  same,  or  to  his 
lawful  attorney,  upon  demand  at  his  office  for  that  pur- 
pose, or  in  default  thereof  shall  forfeit  the  sum  of  fifty 
pounds ;  and  if  such  marshal  or  warden,  or  their  respec- 
tive deputy  exercising  the  said  office,  or  other  keeper, 
shall  give  a  note  in  writing,  that  such  person  is  an  actual 
prisoner  in  his  of  their  custody,  every  such  note  shall  be 
accepted  ancT  taken  as  sufficient  evidence,  that  such  per- 
son was  at  that  time  a  prisoner  in  actual  custody. 

The  case  of  Wigley  t>.  Jones(l)  has  been  before  men- 
tioned, where  in  an  action  for  an  escape  on  mesne  process, 
after  a  commitment  on  a  habeas  corpus,  the  Court  of 
King's  Bench  held,  that  the  averment,  "  as  by  the  record 
thereof  now  remaining  in  the  Court  of  K.  B.  more  fully 
appears,"  might  either  be  rejected  as  surplusage,  or  would 
be  sufficiently  proved  by  the  production  of  the  original 
writ,  with  the  committitur  annexed,  from  the  office  of  the 
clerk  of  the  papers  of  the  King's  Bench  prison*  Bat  a 
different  rule  has  been  adopted  in  an  action  for  an  escape 
out  of  execution,  where  the  declaration  alleged,  that  the 
*  prisoner  was  by  a  writ  of  habeas  corpus  brought  before  a 

judge,  and  by  him  committed  to  the  custody  of  the  marshal, 
"  as  by  the  said  writ  and  commitment  thereon  now  re- 
maining in  the  said  court  more  fully  appears  :(2)  there, 
the  Court  of  Common  Pleas  determined,  that  the  proof  of 
a  commitment  by  the  judge,  which  was  not  filed  of  record, 
would  not  support  the  action. 

Plea  tf  fresh         The  defendant  cannot  prove,  under  the  general  issue, 
pursuit.  ^t  the  prisoner  escaped  without  his  consent,  and  that  he 

made  fresh  pursuit,  and  retook  him  before  the  commence- 
ment of  the  action,  though  this  is  a  good  defence,  if  plead- 

(1)  5  East,  44#.    See  ante,  p.        (2)  2  Turner  ?  Eyles,  3  Bos.  & 
229.  Poll.  456. 
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ed(l);  the  stat.  8,  9,  W.  3.  c.  27.  s.  6.,  expressly  enaet-  f£~*£  » 

ing,  that  the  retaking  on  a  fresh  pursuit  shall  not  be  given 

in  evidence  on  the  trial  of  any  issue  in  an  action  of  escape,   , 
unless  specially  pleaded.(a)     If  the  defendant  pleads  that 
tiiere  was  not  an  escape,  he  cannot  prove  that  there  was 
no  arrest;  for  an  arrest  is  admitted  by  the  plea.(2) 

If  the  defendant  pleads  the  prisoner's  return  into  custo-  pica  of  return 
4y  before  the  bringing  of  the  action,  and  that  he  there-  int0  cu'todv- 
upon  afterwards  kept  and  detained  him  in  his  custody  in 
execution,  which  is  traversed  in  the  replication,  the  plea 
is  disproved  by  shewing  that  the  prisoner  after  his  return 
escaped  again,  and  died  out  of  custody (3) ;  for  though  the 
plea  is  indefinite  as  to  the  period  of  detention,  yet  the  de- 
fendant must  be  understood  to  mean,  that  there  had  been 
such  a  detention,  as  would  make  the  return  an  answer  to 
the  action;  in  other  words,  that  he  had  so  kept  and  detain- 
ed the  prisoner,  as  to  be  nO  longer  liable  for  the  fresh  e§- 
«ape.(&) 

•    (1)  Roll.    Ab,  808.    E.  pi.  1.        (2)  Bull.  N.  P.  67. 

See  Gilb.  Ev.  244.  M  plea  of  nil       (3)  Chambers  v  Jones,  11  East, 

debet"  4°k 


(a)  A  statute  of  the  state  of  New -York  requires  that  a  plea  of  a  re- 
turn, or  recaption  before  suit  brought,  m  st  be  accompanied  with  an 
affidavit,  that  the  escape  was  without  the  defendant's  privity  or  know- 
ledge.   9  Johns.  Rep.  89. 

(b)  The  sheriff  cannot  avail  himself  as  a  defence,  of  the  acts  of  the 
plaintiff  subsequently  to  the  commencement  of  the  suit,  recognizing 
the  defendant  to  be  still  in  custody,  such  recognition  being  inopera- 
tive, as  the  plaintiff  by  suing  the  sheriff,  has  determined  his  election. 
M'Elroy  v  Mancius,  13  Johns.  Rep.  121.  Vide  ante,  p.  231.  in  notis. 
The  sheriff  cannot  avail  himself,  as  a  defence,  of  an  irregulaiity  in  the 
judgment  or  process;  but  if  he  arrests  a  party  he  is  bound  to  keep  him 
until  he  is  discharged  by  due  course  of  law.  15  Johns.  Rep.  155. 
Hinman  v  Brees,  13  Johns.  Rep.  529.  Scott  v  Shaw,  15  Johns.  Rep. 
378.  Where  an  assignee  recovers  a  judgment  in  the  name  of  his  as- 
signor j  and  takes  out  a  ca.  aa.  giving  the  sheriff  notice  of  his  equita- 
ble interest]  and  the  sheriff  having  arrested  Che  defendant,  suffers 
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8.  Action  for 
extortion  of 
the  bailiff. 
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8.  The  sheriff  is  also  answerable  for  the  extortion(a)  of 
his  officer,  which  is  defined  by  Lord  Cokc(l)  to  be  the 
unlawful  taking,  bj  colour  of  bis  office,  any  money  or  val- 
uable thing,  either  that  is  not  due,  or  more  than  i*  due,  or 
before  it  be  due.  It  is  a  general  principle,  that  the  act  of 
the  bailiff  is,  for  all  civil  purposes,  the  act  of  the  sheriff; 
and  where  an  extortion  has  been  practised,  the  sheriff  is 
liable  to  an  action  for  penalties,  or  to  an  action  for  treble 
damages  at  the  suit  of  the  party  aggrieved.(2)  The  gene* 
ral  facts  to  be  proved  are,  the  writ,  the  warrant,  and  the 
misconduct  of  the  officer. 


The  plaintiff  must,  in  this  case,  as  in  the  others  before 
mentioned,  connect  the  sheriff  with  the  act  of  the  bailiff, 
by  proving  that  the  bailiff  was  acting  under  his  authority 
at  the  time  of  committing  the  wrong  complained  of;  and 
whether  the  sheriff  employed  this  particular  officer,  will 
best  appear  by  the  production  of  the  warrant.(3)  If  an- 
other person  is  appointed  officer  in  the  warrant,  the  sheriff 
will  not  be  liable  :(4)  he  is  responsible  only  for  the  act  of 
that  officer,  whom  he  entrusts  with  his  authority.  The  re- 
turn of  the  sheriff  upon  the  process  directed  to  him,  of  his 
having  levied,  is  conclusive  against  him,  that  he  adopts  the 
act  of  the  bailiff  as  his  own.($) 


(1)  Co.  Lit.  368.  b. 

(2)  St  28  Eliz.  c.  4.  32  G.  2. 
28. 

(3)  See  ante,  p.  215. 


(4)  Jones  q.  t.  v  Perchard,  3 
Esp.  N.  P.  C.  507.  George  q.  t. 
v  Perring,  4  Esp.  N.  P.  C.  63. 

(5)  See  ante,  p.  216. 


him  to  escape,  the  assignee  may  maintain  an  action  against  the  sher- 
iff for  the  escape,  in  the  name  of  the  assignor,  which  the  sheriff  can* 
not  defeat  by  taking  a  release  from  the  nominal  plaintiff.  Martin  v 
Hawks,  15  Johns.  Rep.  405. 

(«)  Vide  ante,  p.  225,  note.  The  sheriff  is  answerable  tivikler  for 
the  acts  of  his  deputies;  and  it  is  no  objection  that  the  act  is  of  a  cri- 
minal nature,  for  which  the  deputy  might  be  answerable  QiminaUttr. 
7  Johns.  Rep.  36* 


Ch.  l.j  &  Actions  against  Sheriffs. 

In  an  action  of  debt  to  recover  penalties  incurred  by  the  ^j^*** 

extortion  of  a  sheriff's  officer  in  executing  a  writ  of  fieri ™-~ 

facias,  if  the  declaration  state  the  judgment,  upon  which 
the  writ  was  founded,  the  judgment  must  be  proved.(l) 
Here  the  execution  is  necessarily  tied  down  by  the  judg- 
ment, and  the  judgment  is  therefore  made  material  by  the 
subsequent  words,  which  are  introduced.  (2)  The  same 
principle  seems  to  apply,  where  the  action  is  brought  by 
the  party  aggrieved,  to  recover  treble  damages ;  for  in  the 
case  of  Crawley  v,  Blewett,(3)  where,  in  an  action  for  a 
false  return  upon  a  fieri  facias^  the  plaintiff  declared  on  a 
judgment  in  the  Common  Pleas,  and  the  copy  of  the  record 
produced  at  the  trial  omitted  to  state  before  whom  the 
plea  was  held,  so  that  the  judgment  did  not  appear  to  cor-  237 
respond  with  that  stated  in  the  declaration,  L,ord  Holt  was 
of  opinion,  that  thi^was  a  ground  of  nonsuit.  The  aver- 
ment, therefore,  of  the  judgment  was  material,  and  ought 
to  have  been  proved,  as  stated  j  for,  as  Ch.  Justice  De 
Grey  said  in  the  case  of  Savage  v.  Smith,(4)  Lord  Holt 
would  not  have  nonsuited  the  plaintiff  for  an  imperfect 
proof,  when  no  proof  at  all  was  necessary. 

9.  The  plaintiff,  in  an  action  for  a  false  return(a)  of  9.  Action  for 
mesne  process,  will  have  to  prove  the  cause  *f  action  as      e  re      ' 
averred,(5)  the  writ  and  the  sheriffs  return  upon  it,(6) 

(1)  Savage  q.    t.   v   Smith,  2    B.  498. 

Black.  1101.    That  this  averment  (3)  12  Mod.  128. 

was  unnecessary,  see  5  T.  R.  498.  (4)  2  Black.  1104. 

(2)  By  Buller,  J.  observing  on  (5)  See  ante,  p.  228.- 
the  case  of  Savage  v  Smith,  5  T.  (6)  See  ante,  p.  222. 


(a)  An  action  for  a  false  return  must  be  brought  in  the  county 
where  the  cause  of  action  arose.  Seely  v  Birdsall,  15  Johns.  Rep. 
267.  As  tov  an  action  against  a  sheriff  for  not  returning  a  writ,  vide 
Burk  v  Campbell,  15  Johns.  Rep.  456.  As  to  the  liability  of  a  sheriff 
for  not  returning  a  writ  delivered  to  his  deputy,  vide  Brock  way  v 
W liber,  5  Johns.  Rep.  356.  The  People  v  Gilliiand,  7  Johns.  Rep. 
555.  As  to  an  action  for  the  false  return  of  a  Certiorari,  vide  Kidzic 
▼  Sackrider  and  others,  14  Johns.  Rep.  195. 
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Vot  false  re-      and  the  warrant  to  the  officer ;  and  then  mast  disprove 


turn. 


-  the  fact  alleged  by  the  sheriff  in  his  return.     The  requisite 

proof  of  these  several  points  has  been  before  discussed,  in 
treating  of  the  evidence  necessary  in  the  other  actions 
against  the  sheriff.  In  the  action  for  a  false  return  of  the 
writ  oi  fieri  facias,  the  plaintiff,  besides  proving  an  exa- 
mined copy  of  the  writ  and  the  return,  and  the  warrant, 
must  prove  the  judgment  as  stated  in  the  declaration^  1) 
He  must  also  falsify  the  sheriff's  return*  If  the  plaintiff 
for  instance,  return  "  nulla  bona,"  the  plaintiff  ought  to 
show,  that  the  debtor  had  property  in  the  sheriff's  baili- 
wick between  the  teste  and  return  of  the  writ 

Plea  of  bank*        It  is  a  good  defence,  on  a  return  of  nulla  bona,  that  the 
y*  debtor,  at  the  time  of  the  delivery  of  the  writ,  was  bank- 

rupt, and  that'a  commission  had  issuqfl  against  him.  The 
defendant  must,  in  that  case,  prove  all  the  facts  necessary 
to  the  commission.  The  sufficiency  of  the  petitioning  cre- 
ditor's debt  may,  therefore,  come  into  question ;  and,  in 
order  to  prove  the  debt  insufficient  to  support  the  commis- 
sion, the  plaintiff,  in  reply,  may  give  in  evidence  the  dec- 
laration of  the  petitioning  creditor,  one  of  the  assignees,, 
#  (made  subsequently  to  the  suing  out  of  the  commission,  on 
a  settlement  of  accounts  between  him  and  the  bankrupt, 
when  he  stated  what  was  owing  to  him  at  the  time  of  the 
238  act  of  bankruptcy,)  provided  it  appear  that  the  assignees 
are  the  real  parties  to  the  defence.  (2) 

If  the  sheriff  state,  in  his  return  to  a  writ  of  fieri  facias, 
that  he  has  levied  a  certain  sum,  out  of  which  he  has  paid 
a  part  to  the  landlord  of  the  premises  for  arrears  of  rent, 
it  will  be  incumbent  upon  him,  in  an  action  against  him 
for  an  improper  return,  to  prove  this  fact  of  rent  in  ar- 
rear  :(3)  slight  evidence  will  be  sufficient,  but  some  is  ne- 

(1)  Crawley  v  Blewett,  stated  Esp.  243.  Kcmpland  v Macauley, 
ante,  p.  236.  4         Peake  N.  P.  65. 

(2)  Dowden  y  Fowl e, 4 Campb.  (3)  Keightley  v  Birch, 3  Camp 
38.  And  see  Penn  v  Scholey,  5    521.  < 
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cessarjr.     The  landlord  is  not  a  competent  witness;  be-  Forfeit  rfr 

cause,  if  thfe  action  were  to  succeed,  he  would  be  liable  to  '■    ■■   ■  - 

an  action  at  the  suit  of  the  sheriff,  in  which  action  this 
judgment  would  be  evidence  of  special  damage.(l) 

When  the  sheriff  defends  his  return  of  nulla  bona,  on  the 
ground  that  the  person,  against*  whom  the  writ  issued,  was 
the  domestic  servant  of  an  ambassador  of  a  foreign  state, 
it  is  competent  to  the  plaintiff  to  prove  the  appointment 
colourable  and  fraudulent.(2)  The  question,  whether  tht 
person  was  liable  to  have  his  goods  seized,  is  one  among 
many  other  questions,  which  sheriffs,  in  the  execution  of 
process,  must  determine  at  their  own  peril.  In  a  case  of 
real  difficulty,  said  Lord  Ellenborough,  sheriffs  may  call  for 
an  indemnity,  and  the  Court  will  enlarge  the  time  for 
their  making  their  return,  till  an  indemnity  is  given. (a) 

If  the  sheriff  doubts  whether  goods,  which  are  pointed  Inquisition  by 
out  to  him  as  belonging  to  the  debtor,  are  his  property,  he  ihfriff- 
may  summon  a  jury,  in  order  to  satisfy  himself  upon  that 
question;  and  this  inquisition  may  perhaps  be  admissible 
in  evidence,  where  the  sheriff  is  charged  with  having  acted 
from  malice \  but  it  is  not  admissible,  even  in  mitigation  of 
damages,  in  an  action  for  a  false  return.(3)(6) 

(1)  Keightley  v  tiirch,  3  Camp.    47. 

531 .         '  (3)  GloMop  v  Pole,  3  Ifwle  fc 

(2)  Delvalle  v  Plomer,3Camp.    Selw.  175. 


(a)  As  to  the  defence  in  an  action  for  a  false  return  of  nulla  bona, 
vide  Storm  and  Beckmaa  r  Woods,  11  Johns.  Rep.  110.  Nichols  t 
Ketchum,  19  Johns.  Rep.  84.  As  to  evidence  in  mitigation  of  dama- 
ges, vide  14  Johns.  Rip.  389.     Weld  v  Bartlett,  10  Mass.  Rep.  470. 

(A)  The  Supreme  Court  of  New-York,  however,  has  held  that  such 
inquisition  may  justify  the  sheriff  in  returning  nulla  bona,  though  in  an 
action  against  him  for  taking  the  goods  of  a  third  person,  he  can  only 
use  it  in  mitigation  of  damages.  Townsend  v  Phillips.  10  Johns.  Rep. 
98.  Van  Cleef  and  others  v  Fleet,  15  Johns.  Rep.  147.  In  the  last 
cited  case  h  was  held,  that  if  the  plaintiff  in  execution  offer  in  wri- 
ting, to  indemnify  the  sheriff,  he  is  bound  to  proceed  and  sell,  and 
cannot  excuse  himself  by  taking  an  inquiattioft. 
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tot  false  pc-  In  an  action  for  a  false  return  to  a  testatum  fieri  facias 

.2112: against  the  bail,  the  declaration  stated,  that  the  plaintiffs. 

by  the  judgment  of  the  Court,  recovered  against  the  bail 
a  certain  sum,  which  was  adjudged  bj  the  Court;  and  the 
proof  of  this  averment  was  an  office  copy  of  the  recogni- 
zance of  the  bail,  and  an  office  copy  of  the  scire  facias  roll, 
which  concluded  in  the  common  form,  "therefore  it  is 
considered  that  the  plaintiffs  have  this  execution  against 
the  bail:"  the  Court  held,  that  this  was  a  variance  be- 
tween the  allegation  and  the  proof:  the  allegation  is,  that 
by  the  judgment  of  the  Court  the  plaintiff  recovered;  in 
other  words,  that  the  plaintiffs  had  judgment  to  recover  ; 
but  the  record  only  proved,  that  they  had  judgment  of  exe- 
cution, or  more  properly  speaking  it  is  an  award  of  execu- 
tion^ 1) 

Witness.  If  the  sheriff  make  a  return  of  nulla  bona,  after  having 

taken  the  goods  of  a  debtor  in  execution  at  the  suit  of  the 
plaintiff,  a  witness  who  claims  property  in  the  goods,  and 
who  has  under  that  claim  taken  the  goods  out  of  the  pos- 
session of  the  sheriff,  is  competent  on  the  part  of  the  de- 
fendant to  prove  his  property  in  the  goods ;  for  he  cannot 
be  affected  by  the  verdict :  the  sheriff,  after  his  return  of 
nulla  bona,  cannot  maintain  an  action  against  him,  having 
disclaimed  all  interest  in  the  goods,  and  being  precluded 
by  his  return.(2) 

(1)   Philipson  v  Mangles,   11        (2)  Thomas  v  Peane,  5  Price. 

East,  516.  547. 
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Of  Evidence  in  Actions  against  Justices  of  the  Peace. 

THE  principal  questions  to  be  considered  in  treating  of 
actions  against  justices  of  the  peace,  relate  to  the  notice 
which  is  required  previous  to  the  commencement  of  the 
action,  and  to  the  effect  of  convictions  as  evidence. 

If  an  action  is  brought  against  a  justice  of  peace,  ground-  Notice- 
«d  upon  some  act  done  by  him  in  the  character  of  justice,  240 

the  plaintiff  cannot  recover  a  verdict,  unless  be  proves,  at 
the  trial,  a  notice  to  the  defendant  previous  to  the  suing 
out  of  the  writ*  This  proof  is  required  by  the  stat.  24  G. 
2.  c.  44.  which  was  introduced  for  the  purpose  of  render* 
ing  justices  more  secure  in  the  execution  of  their  office; 
and  the  first  section  of  which  enacts,  "  that  no  writ  shall 
be  sued  out  against,  nor  a  copy  of  any  process  served  on 
any  justice  of  the  peace,  for  any  thing  done  by  him  in  the 
execution  of  his  office,  until  notice  in  writing,  of  such  in- 
tended writ  or  process  shall  have  been  delivered  to  him." 

The  case  in  which  a  notice  will  be  necessary,  is,  where 
the  party  complains  of  "  something  dooe  by  the  justice  In 
the  execution  of  his  office."  If,  therefore,  the  subject- 
matter  is  within  bis  jurisdiction,  and  be  intended  to  act  as 
a  magistrate  at  the  time,  however  erroneously  he  may  have 
acted,  he  is  within  the  protection  of  the  statute;  though,  in 
consequence  of  his  erroneous  pioceeding,  it  may  be  said, 
the  act  was  not  done  by  virtue  of  his  office.  Thus,  in  the 
case  of  Weller  v  Toke,(l)  in  which  a  single  magistrate 
had  committed  the  mother  of  a  bastard  for  not  filiating  the 
child,  whereas  jurisdiction  in  such  a  matter  is  expressly 
given  to  two  justices,  who  are  to  exercise  ft  together,  and 

(1)  9  East,  364.  Graves  r  Arnold,  3  Campb.  242. 
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in  the  case  of  Brings  Sir  Fr.  Evelyn,(l)  where  a  magis- 
trate, who  was  lord  of  the  manor,  searched  a  house  and 
took  away  a  gun,  (whereas,  it  was  contended,  magistrates 
are  not  empowered  personally  to  enter  a  house  for  such  & 
purpose.)  the  Court  determined,  that  the  defendant  was 
entitled  to  a  month's  notice.  Where  a  magistrate  acts  in 
another  capacity ;  in  other  words,  when  the  act  done  is 
wholly  aliene  to  his  jurisdiction,  there  he  acts  without  the 
protection  of  the  law,  and  a  notice  is  unnecessary.  Nor 
«24l  is  it  necessary  to  give  notice  previous  to  an  action  against 

the  defendant,  to  recover  penalties  for  acting  as  magistrate 

without  a  legal  qualification. (2) 

» 

Sc.7  °f  With  resPect  t0  the  delivery  of  the  notice :— it  must  be 

proved  to  have  been  delivered  to  the  justice,  or  left  at  the 
usual  place  of  his  abode,  by  the  attorney  or  agent  for  the 
party  who  intends  to  sue  out  a  writ  or  cause  the  same  to 
be  sued  out  or  served,  at  least  one  calendar  month  before 
the  suing  out  or  serving  of  the  same.(3)  In  computing 
this  month,  the  day  on  which  the  notice  is  served  is  to  be 
included;  the  time  runs  from  the  beginning  of  that  day.(4) 
When  the  word  ".month"  is  used  in  a  statute,  without  the 
addition  of  the  word  "  calendar,"  or  any  other  words  in- 
dicating  that  the  legislature  intended  a  cflendar  month,  it 
is  understood  to  mean  a  lunar  month.(5) 

Form  of  no-  As  to  the  form  of  the  notice  :— it  must  clearly  and  er- 

plicitlj  contain  the  cause  of  action,  which  the  party  claims 
to  have  against  the  justice  of  the  peace ;  and  on  the  back 
of  the  notice  is  to  be  indorsed  the  name  of  the  party's  at- 
torney or  agent,  together  with  the  place  of  his  abode. (6) 
And  the  plaintiff  shall  not  be  permitted,  on  the  trial,  to 
give  evidence  of  any  cause  of  action,  except  such  as  is 
contained  in  the  notice. (7)     This  notice  must  be  explicit 

(*)  2  ?.  Bl.  114.  (4)  Castle  v  Burditt,3T.  R.  623 

(2)  A  right  v  Horton,  1  Holt  N.  (5)  Lacon  v  Hooper,6T.  R.224. 
P.  C.  458.  (6)  Sect.  1. 

(3)  Sect.  1.  (7)  Sect.  5. 


Ch.  2.]       in  Actions  against  Justices  of  the  Peace* 

and  precise.  It  must  be  a  notice  of  the  intended  writ 
or  process,  and  must  also  specify  the  cause  of  action.  If 
only  the  cause  of  action  is  stated,  and  no  mention  made 
t>f  the  intended  process,  the  notice  will  not  be  conformable 
to  the  statute.(l)  But  the  particular  form  of  action  which 
the  party  intends  to  adopt  need  not  be  specified,  though 
the  cause  of  action  must.(2) 

The  plaintiff,  as  we  have  just  seen,  is  not  required  to  Notice 
give  notice  of  his  form  of  action.     And  though  he  should  JJ^SmT"1 
give  notice  of  one  form  of  action,  and  afterwards  declare  242 

in  another,  it  may  perhaps  be  questioned,  whether  this 
would  be  a  ground  of  nonsuit,   provided  the   notice  is. 
correct  as  to  the  cause  of  action  and  the  intended  writ 
or  process  ;*    for,  if  he  gives  an  explicit  notice  of  the 

(1)  Strickland  t  Ward,  7  T.  R.        (2)  Sabin  v  De  Burgh,2  Camp. 
631.  n.    Lovelace  v  Cuny,7T.  R.     197. 
631.  ' 

•  The  point,  as  stated  above,  was  not  finally  settled  in  the  case  of 
Strickland  v  Ward,  though  Mr.  Justice  Yates  certainly  considered  it 
a  ground  of  nonsuit.    There  are  two  manuscript  notes  of  this  case  in 
the  report  of  the  case  of  Lovelace  v  Curry,  (7  X .  R.  631.)  of  which 
the  note  supplied  by  Mr.  Justice  Yates,  who  tried  the  cause,  is  much 
the  fullest  and  most  satisfactory.     The  notice  in   Strickland  v  Ward 
was  of  an  action  on  the  case  for  false  imprisonment,  whereas  the  form 
of  action  afterwards  adopted  was  trespass;  and  there  was  no  notice  of 
the  writ  or  process.     Several  objections  were  taken:  the  first,   as4  to 
the  omission  of  the  notice  of  the  writ;  the  second,  that  the  notice  was 
of  another  form  of  action,  which  would  not  lie  in  this  case;  and,  third- 
ly, that  the  notice  might  mislead,  for  it  was  so  far  from  apprising  the 
defendant  of  the  writ  or  process  intended  to  be  sued  out,   that  the 
process  in  such  an  action  must  necessarily  be  of  a  nature  quite  differ- 
ent. Mr.  Justice  Yates,  as  the  note  states,  gave  his  opinion  decisively 
in  favour  of  the  objections.  The  cause  was  afterwards  decided  on  an* 
other  ground.     The  first  objection,  respecting  the  omission,  of  the  in- 
t  ended  process,  which  was  the  important  objection,  was  taken  in  the 
case  of  Lovelace  v  Curry,  and  adjudged  to  be  decisive  against  the 
plaintiff  *s  right  to  recover.    As  to  the  second  objection,    (that  the 
plaintiff  had  given  notice  of  an  action  on  the  ease  for  false  imprison- 
ment, and  afterwards  brought  an  action  of  trespass,)  Lord  Loughbor. 
ough  and  Mr.  Justice  Gould,  in  the  case  of  Wood  v  Folliott,  (3  Bos* 
k  Pull.  552.  in  note,)  where  this  point  of  the  case  of  Strickland  r 
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real  cause  of  action,  and  of  the  intended  writ  or  pro- 
cess, which  is  afterwards  sued  out  or  served,  he  does 
all  that  the  terms  of  the  statute  require.  Nor  does  there 
appear  to  be  much  weight  in  the  objection,  that  the  de- 
fendant, on  receiving  notice  of  a  form  of  action,  not  con- 
sistent with  the  intended  process  nor  with  the  subject-mat^ 
ter  of  complaint,  might  rely  on  nonsuiting  the  plaintiff  in 
such  a  form  of  action,  and,  with  this  view,  might  have 
declined  to  tender  amends  to  the  party  complaining,  as  be 
might  otherwise  have  done :  in  answer  to  this  objection, 
24$  it  may  be  said,  the  defendant  is  not  misled  with  respect  ta 

the  cause  or  ground  of  the  plaintiflPs  action,  or  as  to  the 
intended  process,  so  that  he  has  an  opportunity  of  making 
a  tender  of  amends  before  the  writ  is  sued  out ;  or,  if 
he  chooses  to  make  no  tender,  speculating  on  the  chance 
of  the  plaintiff's  misconceiving  his  remedy,  he  has  still  an- 
other opportunity  of  tendering  amends,  even  after  the  ser- 
vice of  process,  by  paying  money  into  court  ;(1)  but  if  he 
still  persists  in  not  making  a  tender,  calculating  upon  a 
nonsuit,  and  speculating  inter  apices  juris,  he  has  no  just 
ground  to  complain  of  being  misled.  The  question,  there- 
fore, is  reduced  tp  this :  whether  the  plaintiff  ought  to  be 
nonsuited,,  because  he  has  inadvertently  given  notice  of  a 
wrong  form  of  action,  when  such  notice  might  altogether 
have  been  safely  omitted,  and  when  the  notice  itself  would 
enable  the  defendant  to  detect  the  error.  Now,  the  statute 
of  George  II.  requires  only  that  the  notice  should  contain 
two  particulars  :  first,  the  writ  or  process,  which  the  plain- 
tiff intends  to  sue  out;  and,  secondly,  the  cause  of  action 
for  which  he  sues.  And  though,  as  Lord  Kenyon  said  in 
the  case  of  Lovelace  r.  Curry,  "  the  Court  are  bound  to 
decide  according  to  the  law  as  they  find  it,  without  consid- 

(1)  Sec  sect.  4. 


Ward  was  referred  to,  appear  to  have  considered  it  as  of  little  weight. 
The  former  said,  "  Would  it  not  have  been  enough  to  have  said  an 
action,  and  was  not  the  rest  surplusage  ?"  And  Mr.  .Justice  Gould, 
"  All  that  the  statute  says  is  '  the  cause  of  actieji." 
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ering  whether  or  not  the  legislature  did  right  in  requiring 
this  particular  notice,"  yet,  on  the  other  hand,  in  such  a 
case  they  would  be  unwilling  to  go  beyond  the  letter  of 
the  law,  Lest  actions  of  this  sort  should  be  entirely  de- 
feated^ 1) 

On  the  back  of  the  notice  is  to  be  indorsed  the  name  of  Indorsement 
the  party's  attorney  or  agent,  together  with  the  place  of  his      notlce' 
abode*     The  notice  need  not  be  signed  at  the  foot,  either 
by  the  plaintiff  or  his  attorney.     First,  as  to  the  indorse- 
ment of  the  name  of  the  attorney.     An  indorsement  of  the 
surname  at  length,  together  with  the  initial  letter  of  the  244 

Christian  namefwill  be  sufBcient.(2)  And  with  respect,, 
to  the  fact  of  being  an  attorney,  Lord  Ellenborough  held, 
in  the  case  of  Sabin  v.  De  Burgh,(3)  (where  the  attorney, 
whose  name  was  indorsed,  being  asked  whether  at  that  time 
he  had  taken  out  his  certificate,  said,  he  had  ordered  his 
clerk  to  take  it  out,  and  had  given  him  money  for  this  pur- 
pose, but  had  never  seen  it,)  that  this  was  sufficient  evi- 
dence of  bis  being  qualified  to  act  as  an  attorney.  Sec- 
ondly, as  to  the  description  of  the  attorney's  place  of 
abode ; — the  meaning  of  the  Legislature  was,  that  the  party 
should  have  an  opportunity  of  tendering* amends:  and  the  • 
Jxue  interpretation  of  the  statute  appears  to  be,  that,  if  the 
place  indorsed  upon  the  notice  is  the  true  place  of  the  at- 
torney's abode,  it  lies  on  the  defendant  to  show,  that  such 
a  description  has  not  ailbrded  him  the  opportunity  of  taking 
advantage  of  the  statute  ;(4)  the  statute  does  not  require 
such  information,  as  precludes  the  necessity  of  all  inqui- 
ry -,(S)  the  description,  indeed,  should  not  be  quite  vague, 
and  perhaps  such  a  place  ought  to  be  stated  as  may  be  suf- 
ficient for  a  venue.(6)     The  attorney's  name  at  length, 

(1)  "  I  do  not  disapprove,"  Carapb.  198. 

said  Lord  Ellenbosough,  advert-  (2>  Mayhew  v Locke,  7  Taunt, 

ing  to  the  case  of  Lovelace  t  Cut-  63. 

ry,  "  of  any  thing  laid  down  in  (3)  2  Campb.  198. 

that  case;  but  lam  not  disposed  (4)   Eyre  C.    J.   in  Osborn  ▼ 

to  carry  it  farther,  lest  actions  of  Gough,  3  Bos.  &  Pull.  554. 

this  sort  should  be  entirely  d--  f5)  Rook?  J.  ib.  555. 

feated."    Sabm  t  De  Burgh,  2  (6)  Chambre  J.  ib. 
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with  the  description  "  of  Birmingham,9'  has  therefore 
been  considered  amply  sufficient^  1)  In  the  case  of  Tay- 
lor v.  Fenwick,(2)  the  notice,  which  was  signed  by  him  in 
these  words,  "  given  under  my  hand  at  Durham,"  was 
clearly  informal ;  for  though  in  fact  the  attorney  lived  at 
Durham,  yet  that  was  not  stated  as  the  place  of  his  resi- 
dence, with  respect  to  which  the  statute  must  be  implicitly 
followed ;  the  objection  in  this  case,  was,  not  that  the 
place  of  abode  had  been  insufficiently  described,  but  that 
nothing  was  stated,  except  merely  the  place  at  which  the 
notice  was  signed.  (3) 


Proof  of  no- 
tice. 
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The  contents  of  the  written  notice  may  be  proved  at 
the  trial  by  a  duplicate  original  ;(4)  and  it  is  not  necessary, 
in  this  case,  to  show  a  previous  notice  to  the  defendant  to 
produce  the  original,  which  was  delivered  to  him.  Or,  if 
the  plaintiff  is  not  furnished  with  such  a  duplicate,  notice 
to  produce  the  original  should  be  regularly  served  ;(5) 
and,  after  proof  of  this  notice,  parol  evidence  of  the  con- 
tents of  the  original  will  be  admitted. 


Commence-  The  plaintiff  will  have  to  prove,  further,  unless  it  ap- 
mont  of  action.  pear  on  the  face  of  the  record,  that  the  action  was  com- 
menced within  six  calendar  months  after  the  act  commit-' 
ted;  the  statute  of  George  II.  enacting,  that  no  action 
shall  be  brought  against  any  justice  of  the  peace,  for  any 
thing  done  in  the  execution  of  his  office,  unless  commen- 
ced within  that  time.(6)  If  the  act  complained  of  is  a  con- 
tinued imprisonment,  the  magistrate  is  liable  to  an  action 
for  such  part  of  the  imprisonment,  suffered  under  his  war- 
rant, as  was  within  six  calendar  months  before  the  com- 

(1)  Osbourn  v  Goug-h,  3  Bos.     R.  635.,  and  stated  in  3  Bos.  & 
&  Pull.  551.  In  the  case  of  Stears    Full.  553.  in  note. 

▼  Smith,  6  Esp.  138.  the  attorney  (3)  3  Bos.  &  Pull.  554. 

described  himself  of  a  place  in  (4)  See  Treatise  on  Evidence, 

London,  but  in  fact  the  place  was  vol.  i.  p.  474. 

in  Westminster,  and  Lord  Ellen-  (5)  Treatise  on  Evidence,  vol. 

borough  held  the  notice  insuffi-  i.  p.  480. 

cient.  (6)  Sect.  g. 

(2)  Cited  by  Lawrence  J.  7  T. 
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menccment  of  the  action  ;(l)  for  the  whole  of  the  impris- 
onment is  one  continued  trespass. 

The  commencement  of  the  action  is  the  suing  out  of  the 
writ  ;(a)  and  the  suing  out  of  a  bill  of  Middlesex  or  latitat 
in  the  King's  Bench,(2)  or  of  a  capias  quare  clausum  /re- 
git in  the  Common  Pleas, (3)  is  as  effectual,  for  this  pur- 
pose, as  the  suing  out  of  an  original  writ.  The  plaintiff 
must,  in  fact,  take  out  the  writ  within  the  time  prescribed. 
The  teste  of  the  writ  will  not  be  sufficient  proof  of  the 
suing  out :  for  it  is  the  practice  of  the  Court  to  teste  lati- 
tats, taken  out  in  the  vacation,  as  on  the  last  day  of  the 
preceding  term,  and  -a  latitat  sued  out  in  a  term  is  usually 
tested  on  the  first  day  of  that  term ;  wherever,  therefore, 
the  true  time  of  suing  out  a  latitat  is  material,  it  may  be 
shown,  notwithstanding  the  teste.  (4)  Proof  of  the  deliv-  24* 
ery  of  the  declaration,  within  six  calendar  months  after 
the  act  committed,  will  be  sufficient  evidence  of  the  com- 
mencement of  the  action ;  for  it  establishes  the  fact  of  an 
existing  suit  at  the  time  of  the  delivery.(5) 

If  the  plaintiff  sue  out  a  writ  within  the  six  months,  but 
neither  the  service  nor  return  of  the  writ  are  proved,  and 
afterwards  he  sues  out  another  writ  out  of  time,  which  last 
writ  is  served,  he  cannot  support  bis  action ;  thus,  in  the 
case  of  Weston  v.  Fournier,(6)  where  the  notice  of  action 
was  for  an  imprisonment,  which  continued  up  to  the  time 

(1)  Massey  r  Johnson.  12  East,     258. 

67.    Pickersgill  v  Palmer,  Bull.  (4)  2  Burr.  964.966. 

K.  P.  24.  (5  •  Matthews  v  Haigh,  4  Esp. 

(2)  Carth.  233  ;  2  Lord  Raym.  100.    Harris  v  Orae,  2  Campb. 
1441.  497.  no. 

(3)  2  Black.  925 ;  Wfflea,  257,  (6)  14  East,  491. 


(<0  The  suing  out  of  the  writ  is,  in  all  cases,  the  commencement 
of  the  suit.  Carpenter  ▼  Butterneld,  3  Johns.  Cas.  149,  150.  Lowry 
r  Laurence,  1  CainesJjtep.  69.  Boyce  v  Morgan,  3  Caines  Rep.  133. 
Bird  and  others  v  CarriUt,  2  Johns,  Rep.  342.  Cheetham  v  Lewis, 
3  Johns.  Rep.  42.  Mayo  r  Rogers,  14  Bast's  Rep.  539.  Burdick  f 
t&peen,  18  Johns.  Rep.  14* 


0/  Evidence  [Ch.  2. 

Of  the  notice  and  afterwards— -the  writ  of  latitat  was  Bued  . 
out  about  two  months  after  the  notice — the  next  process 
proved  was  an  alias  writ,  sued  out  about  eleven  months 
after  the  notice— and  the  memorandum  of  the  record  of 
nisi  prius  was  of  the  same  term,  in  vrfiich  the  alias  writ  is- 
sued:  here,  the  notice  fixed  the  plaintiff  to  a  date,  from 
which  the  subsequent  proceedings  were  to  be  reckoned ; 
and  the  suing  out  of  the  second  writ  was  at  least  prima 
facie  evidence,  that  the  first  had  not  been  served ;  then 
the  next  process  was  out  of  time,  and  no  aid  could  be  got 
from  the  memorandum  of  the  record  of  nisi  prius  ;  so  that, 
as  the  first  writ  only  was  in  time,  it  became  necessary  to 
prove  its  return.  ,  So  in  the  case  of  Stanway  q.  t.  v*  Per- 
ry^ 1)  where  in  an  action  against  a  sheriff  for  the  extortion 
of  his  bailiff,  (which  action  must  be  commenced  within  a 
year,)  the  plaintiff  gave  in  evidence  two  writs,  the  one  a 
capias  ad  respondendum,  the  other  a  capias  per  continuance, 
both  of  which  issued  in  the  same  term — the  former  was 
in  time  but  the  latter  was  out  of  time,  and  this, last  alone 
was  served — the  declaration  was  of  the  6ame  term :  the 
Court  held,  that  if  two  writs  be  issued,  one  within  a  year 
347  after  the  offence,  and  the  other  not  within,  it  is  necessary 

that  the  first  writ  should  be  returned  in  order  to  connect  it 
with  the  second,  and  thereby  to  make  the  action  appear  to 
have  been  commenced  in  due  time :  for  it  is  the  return  of 
the  writ,  which  gives  to  the  Court  possession  of  the  cause* 
But  if  only  a  single  writ  has  been  sued  out,  and  that  within 
the  proper  time,  it  will  not  be  necessary  to  .prove  the  writ 
returned  :(2)  The  mistake,  said  Lord  Kenyon  in  the  last 
cited  case,  proceeds  upon  the  supposition,  that  the  plaintiff 
could  not  declare  upon  the  writ  after  two  terms  j  but  al- 
though, if  he  do  not  declare  within  that  time,  the  defend- 
ant may  sign  judgment  of  non-pros,  yet  if  the  defendant 
omit  so  to  do  the  plaintiff  may  declare  at  any  time  within 
a  year  after  suing  out  his  writ. 

(1)  2  Bos.  8c  Pull.  157.  (3)  Parsons  y  King-,  7  T.  K.  6. 
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The  defendant,  in  any  action  upon  the  case,  trespass,  General  issue. 
battery,  or  false  imprisonment,  brought  against  him  for  any 
thing  done  by  virtue  of  his  office,  may  plead  the  gecieral 
issue,  not  guilty,  and  give  such  special  matter  in  evidence 
to  the  jury,  as,  if  pleaded,  would  have  been  sufficient  in 
law  to  have  discharged  the  defendant^  1)  This  only  allows 
the  defendant  to  give  that  in  evidence,  which  before  be 
must  have  pleaded. (2) 

By  the  statute  of  George  11.(3)  the  justice  may,  within  Tender  tf 
one  calendar  month  after  such  notice  given,  (that  is,  the 
notice  of  the  intended  writ,  or  process,  and  of  the  cause  of 
action  before  mentioned,)  tender  amends  to  the  complain- 
ing party,  or  to  his  agent  or  attorney;  and,  in  case  the  same 
is  not  accepted,  may  plead  the  tender  in  bar  to  any  action 
brought  against  him,  together  with  the  plea  of  not  guilty; 
and  if  upon  issue  joined,  the  jury  find  the  tendered  amends 
to  have  been  sufficient,  they  shall  give  a  verdict  for  the  de- 
fendant. . 

A  conviction  by  a  justice  of  the  peace,  who  has  compe-  Conviction 
tent  jurisdiction  over  the  subject-matter,  is,  till  reversed  proceedings, 
or  quashed,  conclusive  evidence  in  favour  of  the  justice  in 
an  action  against  him  for  false  imprisonment.^)  But  where  24^ 

(he  magistrate  has  committed  to  prison,  not  having  any  ju- 
risdiction,^) he  will  be  liable  to  an  action  for  false  impris- 
onment, though  the  conviction  has  not  been  reversed  or 
quashed.(5)  The  formal  instrument  of  conviction  may  be 
drawn  up  at  a  future  period,  subsequent  to  the  time  when 

(1)  St.  7  J.  1.  c.  5.  St.  21  J.  1.  633.  n.     12  East,  75.  16East,21. 
o.  12.  s.  3.  See  Treat,  on  Ev.  vol.  1,  p.  551* 

(2)  Cowp.  647.  (5)  See  Treat,   on   Ev.  voL  1, 

(3)  St.  24  G.  2.  c.  44.  s.  2.  p.  352. 

(4)  Strickland  v  Ward,  7  T.  R. 


(a)  Vide  Wallsvrorth  v  M'Cullough,  10  Johns.  Hep.  93.  That  a 
warrant  of  commitment  may  be  good  in  part,  and  bad  in  part,  and 
when  the  defective  part  may  be  rejected,  vide  Richmond  v  Dayton, 
TO  Johns.  Rep.  393, 
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the  conviction  took  place ;  even  if  drawn  up  after  the 
commitment  or  levying  of  the  penalty,  it  may  still  protect 
the  magistrate,  provided  its  date  is  warranted  by  the  real 
time  of  the  conviction  :(•!)  and  however  proper  it  may  be 
to  inquire  into  the  time  of  drawing  up  the  conviction,  upon 
any  other  occasion,  when  the  conviction  is  directly  im- 
peached, yet  in  a  collateral  proceeding,  such  as  an  action 
.  of  trespass,  the  Court  will  give  credit  to  the  record  of  con- 
viction, as  having  been  made  at  the  time  when  it  beat* 
date,  and  will  not  admit  evidence  to  prove,  that  in  feet  it 
was  not  drawn  up  till  after  the  commencement  of  the  acv 
tion.(2) 

If  the  justice  had  a  general  jurisdiction  over  the  subject- 
matter,  the  plaintiff  will  not  he  allowed  to  give  evidence  of 
facts,  not  stated  in  the  conviction,  in  order  to  prove  the 
conclusion  drawn  by  the  justice  to  have  been  errone- 
ous.^) Thus  in  the  case  of  Cookson  v.  Gray,(4)  which 
was  an  action  of  trespass  against  the  defendant  for  com- 
mitting to  prison  the  plaintiff,  an  apprentice,  for  ill  beha- 
viour in  his  master's  service,(5)  and  where  one  of  the 
grounds  for  impeaching  the  conviction  was,  that  die  inden- 
ture of  apprenticeship  had  been  avoided  and  was  at  an 
end  before  the  misconduct  complained  of,  the  Court  teem 
to  have  been  of  opinion,  that,  as  this  did  not  appear  on  the 
conviction,  it  could  not  be  proved  by  extrinsic  evidence  -f 
and  that  it  was  a  sufficient  defence,  if  the  conviction,  pro- 
duced at  the  trial,  would  justify  the  imprisonment. 

249  ^or  W*H  &*  recital  of  a  false  fact  in  the  warrant  for 

apprehension  and  in  the  warrant  of  commitment,  as  to  the 
party  on  whose  information  the  warrants  were  granted,  be 
material,  provided  a  regular  information  was  in  fact  taken 

(1)  Massey  t  Johnson,  12  East,  I»otch,  Rep.  Temp.  Holt,  287. 
76.  Gray  r  Cookson,  16  Bast,  20.        (4)  16  East,  IS.  81.  23. 

(2)  12  East,  81.  16  East,20, 21,        (5)  Justices  of  the  Peace  haTe 

(3)  16  East,  21,  23.    7T.  R.  jurisdiction  in  aiich  case,  by  at.  2» 
633.  n.     See  also  Teny  ▼  Hunt-  G.  2.  c.  19.  s.  4. 

ington,  Hardr.  430.      Fullers  v 
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previous  to  the  warrant  of  commitment.  Thus,  in  the 
case  of  Massey  v.  Johnson,(l)  the  warrant  to  apprehend 
recited  "  that  J.  S,  had  made  information  and  complaint 
upon  oath,  &c, ;"  two  days  afterwards,  the  plaintiff  being 
apprehended,  the  information  of  another  person  was  taken, 
upon  which  the  warrant  of  commitment  issued,  reciting, 
like  the  other  warrant,  the  information  of  J.  S.;  this  re- 
cital was  disproved  by  J.  S.  himself:  the  conviction  was 
made  up  formally  at  a  subsequent  time,  and  bore  the  same 
date  as  the  warrant  of  commitment,  which  was  in  fact  the 
day  when  the  conviction  took  place ;  the  Court  of  King's 
Bench  held,  that  as  a  regular  information  on  oath  had  been 
laid  before  the  magistrate,  the  magistrate  was  warranted  in 
taking  cognizance  of  the  charge;  and  the  party  having 
been  heard  upon  the  charge,  the  magistrate  was  authorised 
to  commit,  if  in  fact  he  convicted  him  of  the  charge  ;  and 
the  conviction  might  be  drawn  up  in  form  at  a  future  time. 
Mr.  Justice  Le  Blanc  added,  that  the  objection  would 
have  assumed  a  very  different  shape,  if  there  had  been  no 
information  on  oath  of  any  person,  whereon  to  found  the 
conviction. 

If  the  want  of  jurisdiction  appear  on  the  conviction  itself, 
the  action  may  be  supported  against  the  magistrate,  although 
the  conviction  has  not  been  quashed.  Thus  in  the  case  of 
Crepps  v.  Durdcn,(2)  where  it  appeared  that  the  magis- 
trate bad  convicted  the  plaintiff  in  several  convictions,  for 
committing  the  same  illegal  act  several  times  in  the  same 
day,  when  by  law  he  could  be  convicted  only  of  one  such 
offence  on  the  same  day;  there,  by  collating  and  bringing 
together  the  four  convictions,  it  appeared  that  the  magis- 
trate  had  exercised  a  jurisdiction,  in  respect  of  three  of  the 
convictions,  which  was  not  given  to  him  by  any  law;  for# 
after  the  first  conviction,  he  wis  functus  officio. 

(.1)  12  Bast,  67.  (2)  Cowp.  640.  646.  cited  by  Ler* 

BHeitbomigh,  in  16  Bust,  21. 
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,It  it  said  to  have  been  agreed;  in  the  case  of  Hill  v* 
Bateman,(l)  that  where  actions  of  trespass  and  imprison- 
ment are  brought  against  justices  of  the  peace,  for  com- 
mitting on  a  conviction,  they  are  obliged  to  show  the  regu- 
larity of  their  conviction ;  and  the  information,  &c«  laid 
before  them,  upon  which  their  conviction  was  grounded, 
must  be  produced  and  proved  in  court.  However,  in  these 
collateral  proceedings,  as  was  before  mentioned,  the  same 
proof  of  regularity  in  drawing  up  the  conviction  will  not 
be  requis-te,  as  where  the  conviction  is  directly  impeached. 
And  as,to  the  proof  of  the  information,  upon  which  the 
conviction  was  grounded,  it  may  perhaps  be  questionable, 
whether  the  justice  is,  in  the  first  instance,  obliged  to  pro- 
duce such  evidence  ia  support  of  s}  conviction  still  in 
force. 

Although  the  conviction  has  not  been  quashed,  and 
though  upon  the  face  of  the  conviction  the  magistrate  ap- 
pear to  have  jurisdiction,  yet  the  plaintiff,  as  it  should 
seem,  will  be  at  liberty  to  prove,  that  he  had  no  jurisdic- 
tion over  the  subject  matter,  and  that  he  has  assumed  an 
authority,  with  which  he  was  not  legally  invested.  The 
principle  laid  down  by  Lord  Holt  in  the  case  of  Fuller  ?. 
Fotch,(2)  (an  action  of  trespass  against  commissioners  of 
excise,  who  gave  in  evidence  the  information,  judgment, 
and  warrant,)  on  an  objection,  that  the  judgment  was  not 
conclusive,  appears  to  be  applicable  to  the  case  of  a  con- 
viction by  a  justice.  Lord  Holt  there  said,  "  If  the  com- 
missioners had  intermeddled  with  a  thing,  which  was  not 
within  their  jurisdiction,  then  all  is  coram  non  judice*  and 
that  may  be  given  in  evidence  in  an  action ;  but  otherwise, 
251  ^  on'j  mista^cn  *n  their  judgment  jn  a  matter  within  their 

cognizance ;  for  that  is  not  inquirable  otherwise  than  by 
appeal."  The  plaintiff  may  show,  in  an  action  against  a 
magistrate  for  committing  him  on  a  supposed  charge  of 

(1)  2  Stra.  711.  Bateman,  2  Str.  710.    Morgan  ▼ 

(2)  Rip.  Temp.   Holt,    287.  Hughes,  2  T.  H.  225.    Treat,  <fr 
(Earth.    346.     See  aUo  Terry  v  Ev.  vol.  i.  p.  34$. 
Huntington,  Hardr.  480.    HtU  r 
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felony,  that  no  information  was  laid  before  the  magistrate 
as  a  groundwork  for  his  commitment,  as  there  ou,;ht  to 
have  been  ;(1)  or,  in  an  action  for  committing  him  on  a 
cotmction,(2)  or  for  an  illegal  distress,(3)  that  he  was 
never  summoned,  nor  heard  in  his  defence. 

Where  a  Justice  has  acted  upon  a  complaint  made  to 
him  upon  oath,  bj  the  terms  of  wbici*  he  has  jurisdiction, 
the  party,  against  whom  the  complaiqt  was  made,  having 
had  regular  notice,  and  being  summoned,  to  attend,  ought 
to  be  confined,  in  an  action  of  trespass  against  the  justice, 
to  the  proof  of  such  facta  alone,  as  were  laid  before  the 
magistrate  at  the  time  of  his  judicial  inquiry,  and  cannot 
go  into  the  proof  of  other  facts,  althpugh  perhaps  the  real 
facts  of  the  case  might  not  have  supported  the  complaint ! 
/or  how  can  the  magistrates  be  affected  as  trespassers,  if 
the  facts,  stated  to  them  upon  oath  by  the  complainant, 
were  such  whereof  they  had  jurisdiction  to  enquire,  and 
nothing  appeared  in  answer  to  contradict  the  first  stale* 
ment  ?(4) 

If  the  convicted  party,  after  the  conviction  of  the  jus«  j^^,,^ 
tice  has  been  quashed,  bring  an  action  on  the  case,  com-  cRae.aftrr  com- 
plaining of  the  magistrate's  act  as  malicious  and  without  ^      * 
reasonable  and  probable  cause,*  he  must  prove  this  aver* 

(1)  See  Morgan  v  Hughes,  2  (3}  Harper  t  Carr,  7  T.  B.  275. 
T.  R.  22a\  See  fcoss  v  Jackson,  3  Esp.  198. 

(2)  See  12  East*  82.  supra,  p.  (4)  (,owther  v  Earl  of  Radnor, 
248.  8  East,  1 19.  by  Ld.  Ellenboiougb. 


*  Unless  this  is  expressly  alleged  im  the  declaration,  (and  it  can  be 
alleged  in  an  action  on  the  case  only,)  the  plaintiff  cannot  recover 
any  costs  of  s  it,  nor  more  than  two-pence  damages,  besides  the 
amount  of  the  penalty  ;  see  st.  43  Gv3.  c.  141.  s.  1.  The  second 
section  of  the  same  9 tat.  enacts,  that  the  plaintiff  shall  not  be  enti- 
tled to  recover  any  penalty,  which  shall  have  been  leVied,  nor  any 
damages  or  costs  whatsoever,  in  case  such  justice  shall  prove  at  the 
trial,  that  such  plaintiff  was  guilty  of  the  offence,  whereof  he  had 
been  convicted  or  on  account  of  which  he  had  been  apprehended  09 
had  otherwise  suffered,  and  that  he\  had  undergone  no  greater  pMk 
ishment  than  was  assigned  by  lav  to  such  offence . 
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S£5  ment ;  he  must  show,  that,  upon  the  hearing  before  the 

magistrate,  there  appeared  to  be  no  ground  for  imputing 
the  crime  to  him ;  the  question  is,  not  whether  there  was 
any  actual  ground  for  such  an  imputation,  but  whether 
there  appeared  to  be  any  before  the  magistrate ;  the  plain- 
tiff must  prove  a  want  of  probable  cause  for  the  convic- 
tion which  be  can  only  do,  by  proving  what  passed  upon  . 
the  hearing  before  the  magistrate,  when  the  conviction 
took  place ;  for  the  conviction  may  have  been  unfounded, 
yet  not  malicious.(l) 

The  plaintiff,  in  an  action  against  a  justice  of  peace,  for 
an  act  done  by  a  constable,  will  have  to  show,  that  the  act 
complained  of  was  done  by  the  defendant's  authority.  A 
Botice,  therefore,  should  be  served  on  the  defendant  and  a 
writ  of  tubpana  duces  tecum  served  on  the  officer,  in  order 
to  compel  them  to  produce  the  warrant ;  and  after  proof 
-  of  such  notice,  secondary  evidence  of  the  warrant  will  be 
admitted. (2) 

Justices  of  the  peace  may  plead  the  general  issue,  and 
give  in  evidence  to  the  jury  any  special  matter,  which,  if 
pleaded,  would  have  been  a  good  and  sufficient  discharge 
and  defence. (3) (a) 

(1)  BurleyvBethune,  fTaunt.    p.  485. 

583.  by  Gibbs,  C.  J.  (3)  21  J.  1.  c.  12.  referring  to 

(2)  See  Treat,  on  Ev.  yoI,  i.    7  J.  1.  c.  5. 


(a)  For  the  Uw  on  the  liability  of  judges  of  Courts  of  record  to 
private  actions.    Vide  Yates  v  J*aBtin£,  9  Johns.  Bep.  395. 
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CHAP.  III.  553 

Of  Evidence  in  Actions  against  Constables,  Excise  Officers, 

and  Custam-House  Officers. 

4 

FIRST,  as  to  actions  against  constables. 

The  statute,  which  has  been  before  referred  to  in  treat* 
ing  of  evidence  in  actions  against  justices  of  the  peace,(l) 
applies  also  to  actions  against  constables.     The  €th  sec* 
tion  of  that  statute  enacts,  that  unless  a  demand  of  a  peru- 
sal and  copj  of  the  warrant  has  been  previously  made 
without  effect,  "  no  action  shall  be  brought  against  anj 
constable,  headborough,  or  other  officer,  or  against  any 
person  acting  by  his  order  and  in  his  aid,  for  any  thing 
done  in  obedience  to  any  warrant  under  the  hand  and  seal 
of  any  justice  of  the  peace."     The  object  of  this  clause  ■ 
was  the  protection  of  those  officers,  who,  being  charged 
with  the  execution  of  magistrates9  warrants,  were  subject 
to  indictment,  if  they  did  not  execute  the  warrant  directed 
to  them,  or  to  vexatious  actions,  if  they  did.(2) 

The  demand  to  be  made  is  a  written  demand  of  the  pe-  Dcn&nd  of 
rusal  and  copy  of  the  warrant  5  it  is  to  be  made  of  the  JJJJ  rf 
person  against  whom  the  party  complaining  intends  to 
bring  the  action,  or  left  at  the  usual  place  of  his  abode ; 
and  ;this  demand  is  to  be  made  by  the  party  intending  to 
bring  the  action,  or  by  his  attorney  or  agent,  and  to  be 
signed  by  the  party  who  makes  it;  and  the  action  shall 
not  be  brought,  unless  the  demand  has  been  refused  for  the 
.  space  of  six  days. 

(1) 5t*t  34  G.  2.  c.  44,  (8>  By  Lswreace  J,  5  Esst  448: 
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The  ftame  section  provides,  that  if  this  demand  is  com- 
plied with,  by  showing  the  warrant  to  the  party  demand- 
ing it,  and  by  permitting  him  to  take  a  copy;  and  if  after- 
wards an  action  is  brought  against  such  constable,  bead- 
borough,  &c,  without  making  the  justice  defendant,  or  if 
the  action  is  brought  jointly  against  the  justice  and  consta- 
ble, or  headbdrough,  &c;,  the  jury,  in  either  of  those  cases, 
on  the  production  and  proof  of  the  warrant  at  the  trial, 
shall  give  their  verdict  for  the  defendant,  notwithstanding 
any  defect  of  jurisdiction  in  the  justice. 

• 

Demand  aftet       If  the  demand  is  made  in  time,  and  the  officer,  whose 
ys*  protection  was  the  principal  object  of  the  above-mentioned 

clause,  delay  to  comply  with  it  tilt  after  the  expiration  of 
the  six  days  allowed  him,  he  acts  at  his  peril,  and  subjects 
himself  in  the  interval  to  be  sued  as  any  common  person  » 
but  if  he  complies  before  an  action  is  commenced,  though 
six  days  have  elapsed,  he  is  still  within  the  protection  of 
the  statute.(l) 

Kern  of  ac-  The  statute,  says  Mr.  Justice  Buller,  extends  only  to 

tion-  actions  of  tort;  in  an  action,  therefore,  against  an  officer, 

to  recover  back  money*  which  had  been  levied  on  a  con- 
viction by  a  justice  of  peace,  the  proof  of  having  demand- 
ed a  copy  of  the  warrant  has  been  thought  not  to  be  neces- 
sary.(2)  Nor  is  a  demand  of  a  copy  necessary  previous  to 
the  commencement  of  an  action  of  replevin.(3)  Church- 
wardens and  overseers  of  the  poor,  acting  under  a  magis- 
trate's warrant  of  distress,  are  within  this  statute,  and  enti- 
tled to  its  protection  equally  with  the  officers  mentioned  by 
namc.(4) 

©fflcer,  when       The  officer  is  protected  only  when  he  acts  in  obedience 
protected.        t0  fne  warrant;  and  if  the  justice  is  not  liable,  the  officer 

(1)  Jones  v  Vaughan,  5  Eaat,     122. 

447.  (3)  Fletcher  v  Wilkins,  6  East, 

(2)  Feltham  ▼  Terry,  Bull  N.     283. 

P.  24.  See  Irving  v  Wilson,  4  T.         (4)    Bull.  N.  P.  24.  Harper  t 
R.  485.  Wallace  v  Smith,  S  East,    Carr,  f  T.  H,  271. 
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is  not  within  the  prbtection  of  the  statu te.(  1 )  If  the  plain- 
tiff, therefore,  can  show,  that  the  officer  has  not  so  ac  cd, 
— as,  by  showing  that  he  apprehended  a  different  person 
from  that  described  in  the  warrant  :(2)  that,  under  a  war- 
rant of  distress,  he  took  the  goods  out  of  the  jurisdiction  of  g$5 
the  magistrate,  by  whont  it  was  granted  ;(3)  or  that  he 
"broke  into  the  plaintiff's  house  to  take  a  distress,(4) — the 
cause  is  not  within  the  statute,  and  the  action  may  be  main- 
tained without  making  the  magistrate  a  defendant ;  for  in 
executing  the  warrant  the  officer  has  exceeded  his  author- 
ity :(5)  and  in  such  a  case,  therefore,  an  action  of  trespass 
will  lie  against  thfe  constable,  without  a  previous  demand 
of  the  perusal  and  copy  of  the  warrant.(5)  An  officer  may, 
in  many  cases,  be  said  to  act  in  obedience  to  the  warrant, 
though  the  justice  had  no  jurisdiction,  and  though  the  war- 
rant be  an  absolute  nullity.  If,  for  instance,  he  is  com- 
manded by  the  warrant  to  take  the  goods  in  a  place  partic- 
ularly named,  and!  hfc  there  takes  them,  he  is  protected, 
though  the  place  may  be  out  of  the  magistrate's  jurisdic- 
tion; and  though  the  warrant  describes  the  goods,  which 
are  to  be  taken,  with  so  much  uncertainty,  as  to  be  abso- 
lutely void,  yet  the  officer  will  be  protected,  if  he  act  with 
as  much  precision  in  executing  the  warrant,  as  the  justice^ 
hi  granting  it.(6)(a) 

The  contents  of  the  written  demand  may  be  proved  by  proof  of  d< 
a  duplicate  original,  without  proof  of  a  notice  to  product  mand. 

(1)  Money  v  Leach,   3  Burr.  (4)  Bell  v  Oakley,   2  Maule  & 
1742.  S.  C.  1  Black.  5S5.  Selw.  259. 

(2)  Money  v  Lctfch,  3  Burr.  2.  (5)  2  Maute  and  Selw.  259. 
Maule  &  Selw.  260.  (6)  Sec    Price  v  Messenger,  2 

l3)  Milton  v  Green, 5  East,  237.    Bos.  &  Full.  162. 


(a)  Where  a  court  has  jurisdiction  of  the  subject-matter,  it  is  suffi- 
cient to  justify  the  officer  executing"  its  process:  For  the  officer  is  not 
bound  to  examine  into  the  validity  of  its  proceedings,  or  the  regular- 
ity of  its  process.  Warner  v  Shed,  10  Johns,  Rep.  138. 
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the  one  delivered  ;(1)  or,  if  there  is  no  such  duplicate,  sec- 
ondary evidence  of  the  contents  will  be  admitted,  after 
proof  of  a  notice  to  the  defendant  to  produce  the  original. 
The  demand  of  the  copy  of  the  warrant,  whether  proved 
by  a  duplicate  original,  or  by  secondary  evidence,  must  be 
shown  to  have  been  properly  signed ;  and  the  statute  di- 
rects, that  it  shall  be  "  signed  by  the  party  demanding  the 
same."  In  the  construction  of  this  act,  (which  is  not  to 
be  construed  with  all  the  strictness  of  a  penal  act,)  it  has 
been  held,  that  a  demand,  signed  for  the  plaintiff  by  his  at- 
torney, is  within  the  meaning  of  the  statute  a  demand 
signed  by  the  plaintifT.(2) 

25G  The  8th  section  of  the  stat.  24  G.  2.  provides,  that  no 

Commence*  action  shall  be  brought  ajjainst  the  constable,  headborough, 
or  other  otlicer,  or  person,  acting  as  before  mentioned,  un- 
less commenced  within  six  calendar  months  after  the  act 
committed. (3)  The  action  must  be  commenced  within  this 
limited  time,  whether  the  officer  has  acted  within  his  au- 
thority or  has  exceeded  it ;  although,  if  he  has  been  guilty 
of  excess,  and  the  justice  be  not  liable,  the  party  aggrieved 
need  not  demand  a  copy  of  the  warrant.  Thus,  in  the  late 
case  of  Theobold  v.  Crichmore,(4)  in  an  action  of  trespass 
against  a  constable  for  breaking  into  a  house  to  levy  a 
church-rate,  granted  under  the  authority  of  the  stat*  53  G. 
3.  c.  127.  (the  12th  section  of  which  enacts,  that  an  action 
brought  for  any  thing  done  in  pursuance  of  the  act  shall  be 
commenced  within  three  calendar  months  after  the  act 
committed,.)  it  was  contended,  that  this  would  not  apply  to 
the  case  where  the  officer  had  exceeded  his  authority,  and 
as  in  such  a  case  a  demand  of  a  copy  of  the  warrant  would 
not  be  necessary  within  the  meaning  of  the  stat.  24  G.  2. 
c  44. ,(5)  so  here  the  action  might  be  commenced  after 

(1)  Jory  v  Orchard,   2  Bos.  St    ment  of  action,  see  ante,  p.  245. 

Pull.  41.  (4)  1  Barn-  **d  Ald-  227- 

(2)  S.  C.  2  Bos.  &  Pull.  40. 42.         (5)  See  Bell  y  Oakley,  ante,  p. 

(3)  As  to  proof  of  commence-    255. 
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the  three  months  had  expired:  hut  the  Court  of  King's 
Bench  held  the  contrary :  "  The  object  of  the  Legisla- 
ture," said  Lord  Ellenborough,  "  was  clearly  to  protect 
persons  acting  illegally,  but  in  supposed  pursuance  of  the 
statute,  and  with  a  bona  fide  intention  of  discharging  their 
duty  under  the  act  of  parliament."  And  Mr.  Justice  Bay- 
ley  said,  "  The  point  decided  in  Bell  v.  Oakley  was,  that 
it  was  not  necessary  to  demand  a  warrant  where  the  magis- 
trate could  not  be  liable ;  but  that  does  not  apply  to  this, 
case." 

Constables,  headboroughs,  and  church-wardens,  and 
persons  aiding  and  assisting  them,  may  plead  the  general 
issue  of  not  guilty,  and  give  in  evidence  any  special  mat- 
ter, which,  if  pleaded,  would  be  a  good  and  sufficient  dis- 
charge and  defence  to  the  actional ) 

257 
Secondly,  as  to  actions  against  excise  officers.  2.  Action 

•  against  excise 

The  statute,  before  mentioned,  relating  to  constables,  suing  out  oT 
did  not  extend  to  officers  of  the  excise  or  customs.  The  writ- 
legislature,  therefore,  by  a  later  statute,  has  enacted,(2) 
that  no  writs  shall  be  sued  out  against,  nor  a  copy  of  any 
process  served  upon,  any  officer  of  excise,  or  against  any 
person  acting  by  his  order  and  in  his  aid,  for  any  thing 
done  in  the  execution  of,  or  by  reason  of  his  office,  until 

one  calendar  month  next  after  notice  in  writing  shall  have  x,  .. 

°  Notice. 

been  delivered  to  him  or  left  at  the  usual  place  of  his 
abode,  by  the  attorney  or  agent  for  the  party  who  intends 
to  sue  out  such  writ  or  process ;  in  which  notice  shall  be 
clearly  and  explicitly  contained  the  cause  of  action,  the 
name  and  place  of  abode  of  the  person  who  is  to  bring 
such  action,  and  the  name  and  place  of  abode  of  the  said 
attorney  or  agent.  If  this  notice  is  not  proved  at  the  trial, 
the  defendant  will  be  entitled  to  a  verdict.  And  no  evi- 
dence of  a  cause  of  action,  not  contained  in  the  notice^ 
can  be  receivfed.(3) 

(1)  Stat.  21  J.  1.  c.  12.  (3J  Stct.  32* 

(2)  Stat.  23  Ceo.  3.  c.  70. 8.  39; 
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The  statute  also  contains  clauses,  respecting  the  tender 
of  amends,  the  payment  of  money  into  court,  and  the  propf 
of  special  matter  under  the  general  issue,  similar  to  those 
in  the  case  of  an  action  against  justices  of  the  peace.(l) 
The  action  is  to  be  commenced  within  three  mouths  next 
after  the  cause  of  action  shall  arise*  And  the  defendant 
may  plead  the  general  issue,  and  give  the  special  matter 
in  evidence  at  the  trial.(2) 

The  35th  section  provides,  that  if  any  goods,  liable  to 
duties  of  excise  or  inland  duties,  shall  be  seized  in  pursu- 
ance of  any  act  of  parliament,  or  if  any  action  shall  be 
258  brought  by  the  owner  or  claimer  of  any  such  goods  against 
any  officer  of  excise  or  for  the  inland  duties,  or  against  any 
person  acting  in  their  assistance,  for  any  thing  done  in  pur- 
suance of  any  such  act,  the  proof  of  the  payment  of  the 
excise  or  inland  duties  upon  the  goods  so  seized  shall  lie 
upon  the  owner  or  claimer  of  such  goods,  and  not  on  the 
person  who  seized  the  same,  or  against  whom  such  action 
shall  be  brought. 

The  officers  are  entitled  to  notice  in  actions  of  trespass 
or  tort,  that  they  may  have  an  opportunity  of  tendering 
amends :  but  the  statute  does  not  extend  to  actions  of  as- 
sumpsit.(3)  The  notice  is  to  contain  the  place  of  abode 
of  the  person  who  intends  to  bring  the  action,  as  well  as 
the  cause  of  action.  The  intention  of  the  legislature  was, 
that  the  defendant  might  know  where  to  find  the  plaintiff, 
in  order  to  tender  him  amends  on  the  receipt  of  the  no- 
tice ;  it  ought  therefore  to  appear  from  the  notice,  where 
the  plaintiff's  place  of  abode  is  at  the  time  when  the  no- 
tice is  given.  In  the  case  of  Williams  v.  Burgess,(4)  where 
the  plaintiff's  place  of  abode,  at  the  time  when  the  cause 

(1)  Sect.  31.  33.  former  acts  of  parliament.     See 

(2)  Sect.  34.  and  stat  28  G.  3.     Wood  v  Chessal,  2  Black.  Rep. 
C.  37.  sect.  23.     before  this  gen-     1254. 

eral    provision    was   introduced,  (3)  Irving  v  Wilson,  4  T.  R- 

excise  officers  had  been  allowed  487.    Wallace  v  Smith,  5  East* 

in  several  cases  to  give  the  spe*  122. 

cial  matter  in  evidence,    under  (4)  3  Taunt.  1ST. 
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of  action  occurred,  was  sufficiently  described,  but  it  did 
not  appear  where  his  place  of  abode  was  at  the  time  of 
giving  the  notice,  (which  was  five  weeks  after  the  injury 
complained  of,)  the  Court  of  Common  Pleas  held,  that  the 
notice  was  insufficient.  A  notice  of  action  for  seizing  a 
ship  of  the  plaintiffs,  describing  the  ship  as  "  the  property 
of  A.  B.  of  Rotherhithe  and  of  C.  D.  late  of  Rotberhithe," 
is  a  sufficient  description  of  their  places  of  abode ;  other- 
wise, a  bouse  of  trade  with  partners  abroad  could  not 
bring  the  actional ) 

A  judgment  of  condemnation  in  the  Court  of  Exchequer, 
where  proceedings  in  rem  have  been  instituted,  is  conclu- 
sive evidence  in  any  other  Court,  as  to  all  the  world,  that 
the  goods  were  liable  to  be  seized.(2)(a)     And  a  similar  259 

condemnation  by  the  commissioners  of  excise  appears  to 
have  the  §ame  conclusive  operation.(2)  But  a  proce*  »Tng 
in  personam,  such  as  a  record  of  conviction  for  penaltici, 
has  not  that  conclusive  effect,  and  is  admissible  only  as 
any  other  judicial  proceeding^) 

Thirdly,  as  to  the  action  against  custom-house  officers.     Ac'ion  acrain&t 

officer  ot  cwt* 

The  stat.  24  G.  3.  sess.  2.  c.  47.  s.  35.  extends  all  the  tom* 
clauses  and  provisions  of  the  former  act  of  the  23  G.  3., 
concerning  actions  brought  against  excise-officers,  to  ac- 
tions brought .  against  any  officer  of  the  customs,  or  any 
person  acting  by  bis  order  and  in  his  aid,  for  any  thing 
done  in  the  execution  of  his  office,  or  by  reason  of  his  of- 
fice, and  to  all  proceedings  in  the  action,  in  as  full  and  am* 
pie  a  manner  as  if  custom-house  officers  had  been  expressly 
named  in  the  other  statute.(4) 

(1)  "ood  and'others  v  Felliott,  acquittal  in  the  Exchequer,  ib.  p. 
3  Bos,  and  PuU.  552.  n.,  aee  ante.    350. 

p.  244.  (3:  Hart  vJfl'Naroara.  4  Price, 

(2)  See  Treat,  oa  Ev.  vol.  i.  p.     154.    Treat,  on  Ev.  vol.  i.  346. 
346.    And  as  to  the  effect  of  an        (4)  See  ante,  p.  257. 


(«)  Yide  Hoyt  y  Gefeton  and  Schenck,  13  Johns.  Rep.  141. 
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Of  Evidence   in  Actions  brought  ly,   or  against,  the  As- 
signees of  a  Bankrupt* 

THE  assignees  of  a  bankrupt,  in  suing  on  a  cause  of  ac- 
tion prior  to  the  act  of  bankruptcy,  will  have  to  prove,  on 
the  general  issue;  first,  the  bankruptcy  of  the  party;  sec- 
ondly,  the  property  or  cause  of  action  in  the  bankrupt; 
thirdly,  their  own  interest  as  assignees.  Of  these,  the  first 
and  last  are  the  only  points,  which  require  any  discussion ; 
the  second,  that  as  to  the  property  or  cause  of  action  in  the 
bankrupt,  being  a  general  question  of  title.  In  order  to 
establish  the  first  point,  it  will  be  necessary  to  shew,  that 
the  party  was  a  trader  within  the  meaning  of  the  several 
statutes  upon  this  subject,  and  that  he  has  committed  an  act 
©f  bankruptcy,  and  the  interest  of  the  plaintiff  as  assignees 
will  be  established  by  shewing,  that  the  commission  was 
regularly  granted,  and  an  assignment  of  the  bankrupts's  ef- 
fects duly  made  to  the  plaintiifs. 

The  same  proofs  will  be  equally  necessary  where  the 
cause  of  action  has  arisen  subsequent  to  the  bankruptcy, 
as  where  it  was  prior,  if  the  plaintiffs  have  no  title  to  recov- 
er except  as  assignees ;  and  this,  although  they  do  not 
state  themselves  to  be  assignees  in  the  pleadings.(l)  But 
where  the  defendant  has  himself  contracted  with  the  plain- 
tiifs, their  title  is  founded  immediately  upon  the  contract, 
and  they  may  recover  without  proving  themselves  to  be 
assignees :( 2)  even  when  they  sue  in  that  character,  the 
proof  appears  to  be  superfluous  and  unnecessary,  provided 
they  establish  a  title  to  recover,  independent  of  such  aver- 
ment.    The  same  principle  must  equally  apply  to  the  case 

(1)  See  Cowp.  570.  (2)  Evan*  v  Maim,  Cowp.  569. 
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*  » 

where  the  contract,  which  is  the  cause  of  action,  was  ori- 
ginally made  between  the  defendant  and  the  bankrupt, 
(who  was  not  competent  to  make  such  contract,  from  not 
having  obtained  his  certificate,)  and  which  has  been  since 
affirmed  and  made  the  subject-matter  of  another  contract 
between  the  defendant  and  the  plaintiffs :  as,  in  the  case  of 
Evans  v.  Mann  above-cited,(l)  an  action  for  goods  sold 
and  delivered,  where  an'  uncertificated  bankrupt  sold  goods 
to  the  defendant,  who  paid  part  q£the  price,  and  afterwards 
it  was  agreed  between  the  defqpdant  and  the  plaintiffs,  that  V 

he  should  retain  the  goods  and  pay  what  remained  after  th£ 
part-payment,  here  there  was  an  actual  contract  between 
the  plaintiffs  and  the  defendant  relative  to  the  subject-mat- 
ter in  dispute,  and  not  merely  a  promise  by  implication 
of  law ;  the  action,  therefore,  is  founded  on  an  actual  con- 
tract between  the  parties  to  the  suit,  and  the  plaintiff's  are 
entitled  to  recover  suo  jure. 

261 
The  first  point,  then,  to  be  established,  in  proof  of  the  1.  Trading. 

plaintiff's  claim,  is  the  trading ;  and,  on  this  subject,  it  will 
be  material  to  see  how  traders  are  described  in  the  several 
acts  of  parliament.  The  stat.  21  J.  1.  c.  19.  s.  2.  (which 
follows  very  nearly  the  words  of  the  two  earlier  statutes  of 
1 3  Eliz.  c.  7.  and  1  J.  1.  c.  15.,)  describes  the  persons  sub- 
ject to  the  law  of  bankruptcy  in  the  following  terms :  "per- 
sons using  the  trade  of  merchandise  by  way  of  bargaining, 
exchange,  bartering,  chevisance,  or  otherwise,  in  gross  or 
by  retail,  or  seeking  their  living  by  buying  and  selling,  or 
using  the  trade  or  profession  of  a  scrivener,  receiving  other 
men's  monies  or  estate  into  their  trust  or  custody."  ,  The 
stat/  5  G.  2.  c.  30.  s.  39.  subjects  bankers,  brokers,  and 
factors,  to  the  laws  concerning  bankrupts ;  and  by  another 
section  (sect.  40.,)  excludes  farmers,  graziers,  or  drovers 
of  cattle,  and  all  receivers  of  taxes  granted  by  act  of  par- 
liament. 

(1)  Brant  v  Mano,  Cowp.  56?. 
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These  provisions,  it  may  be  observed,  were  enacted 
with  a  view  of  defining  more  accurately  the  persons  who 
should  be  considered  as  subject  to  the  bankrupt-laws. 
They  describe  such  persons  only  to  whom  extensive  credit 
is  given  in  the  actual  course  of  their  business,  and  for  the 
very  purpose  of  carrying  it  on;  and  it  is  the  protection  of 
the  persons  who  have  so  given  credit,  which  t»  the  profes- 
sed object  of  the  statu tes.(l)  The  question,  whether  a 
person  of  a  particular  inscription  has  used  the  trade  of 
merchandise,  in  the  sense  \ghich  the  legislature  has  affixed 
to  the  term,  is" a  question  for  the  determination  of  the  judge, 
upon  the  several  fact?  found  by  the  jury.  Where  particu- 
lar employments  are  not  specified,  (such  as  that  of  a  scriv- 
ener,) the  general  description  cannot  be  satisfied  unless 
there  be  both  a  buying  and  selling :  this  is  implied  in  the 
words  "  using  the  trade  of  merchandise  ;"  for  a  merchant 
is  so  denominated  from  his  being  a  buyer  lo  sell  again. (2) 

262  Where  the  person  belongs  to  a  class  which  is  excluded 

by  the  bankrupt  laws,  as,  if  he  is  a  farmer,  (who  yet  may 
be  a  bankrupt,  although  not  such  in  the  capacity  or  char- 
acter of  a  farmer,)  the  question  for  the  jury  will  be,  whether 
the  acts  of  baying  and  selling  were  done  collaterally  to  tbe 
occupation  of  the  farm  with  a  view  to  profit,  or  were  inci- 
dent to  that  occupation  ;{3)  and,  upon  this  subject,  the  im- 
portant consideration  will  be,  as  to  tbe  nature  -of  the  acti 
themselves,  and  the  use  to  which  the  bought  articles  were 
applied.  The  acts  of  buying  afcd  selling  may  be  so  fre- 
quent, so  general,  and  so  extensive,  as  evidently  to  have  no 
reference  to  the  business  of  farming:  they  may  be' trans* 
acted  so  publicly,  so  regularly,  and  with  such  a  manner 
and  semblance  of  trafficking,  as  to  show  a  manifest  inten- 
tion in  the  party  to  hold  himself  forth  a  general  dealer  m 

(J)  See  the  judgment  of  Lord  Rank,  L.  41. 

Ellenborough  in  the  case  of  Sut-  (2)  7  East,  448. 

ton  v  Wesley,  7  East,  448.     See  (3)  Stewart  v  Ball,  2  New  Bep. 

also  Lord  Loughborough's  judg-  79. 
ment  in  Parker  v  Wells,  Cooke'a 
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such  articles.  On  the  other  band,  they  may  be  only  occa- 
sional acts,  or  incidental  to  the  occupation  of  the  farm, 
and  connected  with  the  business;  such,  in  short,  as  nega- 
tive  the  supposition  of  his  being  a  general  dealer,  or  of 
seeking  his  livelihood  by  buying  and  selling.  Buying  for 
the  purpose  of  selling  again  is  not  decisive  of  the  question; 
even  to  buy  solely  and  entirely  for  that  purpose,  appears 
to  be  rather  equivocal,  although  in  one  case  great  stress 
was  laid  upon  such  evidence  ;(1)  for  still  it  may  be  inci- 
dental to  the  occupation  of  the  farm,  and  to  the  farming 
business.  The  trae  question  is,  whether  the  farmer  bought 
with  a  view  to  the  making  of  a  profit  as  a  trader,  inde- 
pendently of  the  occupation  of  his  farm. (2) 

The  next  fact  to  be  proved,  is,  that  the  trader  has  com-  2.  Act  of 
mitted  an  act  of  bankruptcy.     The  several  acts  of  bant-    an     ptc^' 
ruptcy,  some  one  of  which  it  will  be  necessary  to  prove, 
are  described  at  length  in  the  three  following  statutes  :  st. 
1  J.  c.  15.  s.  2.,  st.  21  J.  1.  c.  19.  s.  2.,  and  st.  5  G.  2.  c. 
30.  s.  24.(a) 

The  first  of  these  statutes,  st.  i  J.  I.e.  15.  s.  2.,  (which  263 

repeats  a  provision  in  the  earlier  statute  of  13  Eliz.  c.  7. 
s.  1.,)  enacts,  that  any  person  using  the  trade  of  merchan- 
dize, &c,  (describing,  in  the  terms  before  mentioned,  the 
persons  who  were  to  be  made  subject  to  the  bankrupt  laws,) 
who  shall  depart  the  realm,  or  begin  to  kfeep  hoase,  or 
otherwise  absent  himself,  or  suffer  himself  willingly  to  bfe 
arrested  for  any  debt  or  other  thing  not  grown  or  due  for 
money  delivered,  wares  sold,  or  any  other  just  and  lawful 
cause  or  good  consideration  or  purposes,  or  suffer  himself 

(1)  Bartholomew  v  Sherwood,  finding  of  the  jury  in  the  former 

IT.    U.   573.  in  note.     But  see  case  was  a  very  strong  one. 

Stewart  v  Ball,   2  New  Rep.  81.,  (2)  Patten  v  Browne,  7 Taunt. 

where  Chambre,  J.  said,  that  the  409. 


■  i  «■ 


*  (a)  As  to  proof  of  act  of  bankruptcy  under  the  old  b  ankrupt  law  qf 
the  United  States,  vide  Livercnore  v.  Swasey,  7  Mass.  Rep.  213. 
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to  be  outlawed,  or  yield  himself  to  prison,  or  willingly  or 
fraudulently  procure  himself  to  be  arrested,  or  his  goods, 
money,  or  chattels  to  be  attached  or  sequestered,  or  de- 
part from  bis  dwelling-house,  make  or  cause  to  be  made 
any  fraudulent  grant  or  conveyance  of  his  lands,  tenements, 
goods,  or  chattels,  to  the  intent  or  whereby  his  creditors 
shall  or  may  be  defeated  or  delayed  for  the  recovery  of 
their  just  and  true  debts,  shall  be  accounted  and  adjudged 
a  bankrupt.  • 

The  stat.  21  J.  1,  c.  19.  s.  2.  enacts,  that  any  such  per- 
son who  shall,  either  by  himself  or  others  by  his  procure* 
ment,  obtain  any  protection,  other  than  such  person  as 
shall  be  lawfully  protected  by  the  privileges  of  parliament, 
or  prefer  or  exhibit  any  petition  or  bill  against  his  credit- 
ors, to  compel  them  to  accept  less  than  their  just  and  prin- 
cipal debts,  or  to  procure  time,  or  longer  days  of  pay- 
ment than,  was  given  at  the  time  of  their  original  contracts; 
or,  being  arrested  for  debt,  shall  after  his  arrest  lie  in  pris- 
on two  months  or  more  upon  that  or  any  other  arrest  or 
detention  in  prison  for  debt;  or,  being  arrested  for  the  sum 
of  one  hundred  pounds  or  more  of  just  debts,  shall,  at  any 
time  after  such  arrest,  escape  out  of  prison,  shall  be  ad- 
judged a  bankrupt,  and,  in  the  case  of  sack  lying  in  pris- 
on, shall  be  so  adjudged  from  the  time  of  the  first  arrest. 

The  stat  5  G.  3.  c.  30.  s.  24.  enacts,  that  if  any  bank- 
rupt, after  issuing  of  any  commission  against  him,  pay  to 
the  person  who  has  sued  out  the  same,  or  otherwise  give 
or  deliver  to  such  person  goods  or  other  satisfaction  or  se- 
264  curity  for  his  debt,  whereby  such  person  shall  privately 
have  and  recover  more  in  the  pound  in  respect  of  his  debt 
than  the  other  creditors,  such  payment  of  money,  delivery 
of  goods,  or  giving  greater  or  other  security  or  satisfaction, 
shall  be  deemed  to  be  an  act  of  bankruptcy,  whereby,  on 
good  proof  thereof,  such  commission  shall  and  may  be  su- 
perseded. 
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The  words,  "to  the  intent,  or  whereby,  his  creditors  J^on  *f 
fhall  or  may  be  defeated,  &c,"  in  the  first  of  these  statutes, 
refer  to  all  the  acts  of  the  trader  that  are  previously  men- 
tioned. It  is  his  departing  from  the  realm,  or  beginning 
to  keep  house,  or  making  a  fraudulent  grant,  &c,  with  , 
such  intent,  that  constitutes  the  act  of  bankruptcy*  And 
the  words  "with  the  intent  or  whereby"  are  considered  as 
equivalent  and  synonomous  with  these  words,  "  with  the 
intent,  or  that  thereby,"  and  not  as  meaning,  "  with  die  in- 
tent and  whereby ,  his  creditors  may  be  defeated."  -The 
objection  to  this  latter  construction,  which  was  at  one  time 
adopted,(l)  is  that  it  would  require  both  the  intent  and 
the  consequence  of  delay  to  concur,  in  order  to  consti- 
tute the  act  of  bankruptcy ;  and  thus  the  bankruptcy  would 
be  made  to  depend  not  merely  on  the  acts  and  intents  of 
the  bankrupt  himself,  however  clear  and  unequivocal  they 
may  be,  but  upon  the  fortuitous  coincidence  of  the  acts  of 
ether  persons ;  and  those  acts,  particularly  in  the  instance 
of  a  departure  from  the  dwelling-house,  are  less  likely  to 
concur,  in  the  proportion  in  which  that  departure  is  most 
notorious.  (2)  Nor  can  the  words  "  with  the  intent,  or 
whereby,*'  be  properly  understood  in  their  literal  and  dis- 
junctive sense ;  for,  by  auch  a  construction,  the  single  cir- 
cumstance of  the  delay  of  creditors,  in  consequence  of  the 
act  of  the  trader,  would  make  him  a  bankrupt,  although  the 
act  itself  may  have  been  perfectly  innocent,  involuntary,  or 
even  necessary.  The  former  construction,  therefore,  which  jg^ 

makes  the  act  of  bankruptcy  depend  upon  the  intent  with 
which  the  specific  act  was  done,  is  now  adopted,  both  from 
the  reason  and  convenience  of  the  thing,  and  as  most  con- 
sistent with  the  several  clauses  of  the  statute  of  James,  and 
also  with  a  former  statute  on  the  same  subject  in  the  reign 
of  Elizabeth. (3) 

(1)  Fowler  v  Padget,  7T.B,  erfcom  v  Uddell,  9  East,  493.  And 
569.  see  Lord  Eldon's   judgment   in 

(2)  See  Ihe  judgment  of  Lord  Wydown's  case,  14  Yes.  80. 
EUenborough  in  the  ease  of  Rob-       (3)  13  EUz.  c.  7 . 
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The  rule,  then,  is,  that  departing  from  the  realm,  or  de- 
parting: from  the  dwelling-house,  or  doing  any  other  of  the 
acts  specified  in  the  statute,  with  intent  to  delay  creditors, 
is  an  act  of  bankruptcy,  although  no  creditor  may  have 
been  in  fact  thereby  delayed.(l)  The  intention  of  the 
party  will  be  more  or  less  apparent,  according  to  the  vary- 
ing circumstance  of  each  particular  case.  In  general  his 
conduct  previous  to  his  departure,  his  declarations  at  the> 
time  of  departing  and  the  state  of  his  affairs,  are  the  strong- 
est indications  of  the  motive  of  his  conduct.  And  though 
.  the  delay  of  creditors  was  not  the  immediate  or  principal 
,  object  of  the  party,  yet  if  that  must  have  been  the  neces- 
sary consequence  of  such  a  proceeding,  it  would  be  evi- 
dence of  his  intent  to  delay  or  defeat  bis  creditors  ;(2)  as 
he  must  be  supposed  to  foresee  and  intend  whatever  is  the 
necessary  consequence  of  his  own  acts* 

feepiay  Beginning  to  keep  house,  with  the  intent  that  creditors 

may  be  defeated  or  delayed  in  the  recovery  of  their  just 
debts,  is  an  act  of  bankruptcy*  The.  length  of  time  in 
keeping  house  cannot  be  material ;  in  the  very  first  mo-* 
meut  that  the  act  is  done  with  such  a  specific  intention, 
the  trader  has  become  a  bankrupt*  The  usual  evidence 
of  this  act  of  bankruptcy  is  a  denial  of  the  trader  to  a  cre- 
ditor, who  calls  to  see  the  trader  and  demand  payment  of 
his  debt,  such  denial  being  authorised  by  the  trader,  and 
the  trader  being  then  at  home*  The  denial  ought  to  ap- 
266  pear  to  have  been  made  to  a  creditor  or  to  some  one  cal- 
ling on  his  behalf.(3)  The  act  of  bankruptcy  does  not 
depend  upon  the  intention  with  which  the  creditor  comes 
but  upon  the  intention  of  the  debtor.(4) 

(1)  Robertson  ▼  Liddell,  9  East,    Campb.  530.    See  also  1  Stark. 
487.    Williams  v  Nunn.  i  Taunt.    N.  P.  146. 
270.  (3)  Ex  parte  Hague,  1  Rose. 

(2)  Lawrence  J.  in  Fowler  y  Bank  Caa.  150. 
Padgett  7T.R.  516.    And  Lord  (4)  Ex   parte  White,  3  Ves. 
Ellenbofouph,  in  Ramsbottom  v  and  Beam.  128.    Ex  parte Harrf&j 
Lewis,  1  Campb.  279.  And  Gibbs  2  Rote,  Bank.  Cas.  §7. 
C.  J.  in  JUoJroyd  r  Whitehead,  3 
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The  denial  to  a  creditor  is  evidence  of  the  intent  to  de- 
lay, if  unexplained  ;  but  it  may  admit  of  explanation,  like 
any  other  equivocal  act.  Sickness,  or  the  unseasonable* 
ness  of  the  hoar,  or  a  particular  engagement,  or  other  cir- 
cumstances to  which  the  denial  may  be  naturally  attribu- 
ted, may  satisfactorily  explain  the  act,  and  repel  the  pre- 
sumption of  its  having  been  done  with  the  supposed  intent 
to  delay  creditors.(l)  A  denial  by  the  trader's  clerk  may 
be  considered  as  authorised  by  the  trader;  unless  it  is 
shown  to  have  been  made  without  his  authority* 

But  though  an  authorised  denial  to  a  creditor,  on  his  re- 
quiring to  see  his  debtor,  is  the  most  usual  and  familiar 
evidence  of  beginning  to  keep  house  within  the  meaning  of 
the  statute,  it  is  not  the  only  evidence,  by  which  this  may 
be  proved. (2)  If  a  trader  has  no  servant,  the  act  cannot 
be  evinced  through  such  a  medium.  In  that  case,  if  he 
shuts  himself  up  in  his  house,  debarring  all  access  to  it, 
whereby  his  creditors  are  delayed,  an  act  of  bankruptcy  is 
established  by  proof  of  his  having  done  so.  And,  gene- 
rally, if  a  trader  secludes  himself  in  his  house  to  avoid  the 
fair  importunity  of  his  creditors,  "who  are  thus  deprived  of 
the  means  of  communicating  with  him,  he  begins  to  keep 
bouse  within  the  meaning  of  the  legislature,  and  commits 
an  act  of  bankruptcy. (S) 

The  denial  to  a  creditor,  it  is  .always  to  be  remembered, 
is  merely  evidence  of  the  intention,  with  which  the  act 
specified  (such  as  beginning  to  keep  house,  or  departing  267 

from  the  dwelling-house,  &c.)  is  supposed  te  have  been 
done.  It  is  the  cause  of  delay  to  the  creditor,  and  like 
every  other  act,  which  necessarily  produces  such  a  conse- 
quence, is  presumptive  evidence  of  an  intention  to  pro- 
cure that  delay.  But  the  denial  at  the  time  of  keeping 
house,  &c.  is  not,  merely  of  itself,  abstracted  from  all  in- 

(1)  Bull.  N.  P.  39.  Round  v  Dudley  v  Vaughan,  1  Camp.  271. 
Hope,  Coke's  it.  L.  59.  smith  v  (3)  Dudley  ▼  Tftughan,  1 
Currie,  3  Campb.  349.  Campb.  371. 

(2)  By   Lord    EUeaborough; 
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teuton*  and  design,  a  specific  act  of  bankruptcy.  It  ia  a 
medium  of  proof,  but  not  necessary  or  iodispenaahle  proof; 
ia  other  words,  it  is  evidence  of  the  mlev  but  sot  die  rule 
itself.  If  a  trader,  therefore,  in  insolvent  €ircum«tances- 
or  pressed  with  debts,  were  to  seclude  and  corneal  himself 
id  bis  house,  giving  orders  to  his  clerk  to  deny  him  geoe- 
rallj  to  everj  person,  this  would  be  justly  considered  as 
strong  evidence  of  "  a  keeping  house  with  intent  to  'delay 
creditors,'9  although  in  fact  it  should  not  appear,  that  the 
clerk  had  actually  denied  him  to  a  creditor,  or  that  any 
creditor  had  been  delayed.(l  )*  It  is  evidence  for  the  con- 
sideration  of  the  jury,  who  have  to  determine,  under  all  the 
circumstances  of  the  case,  whether  the  party  did  the  act 
with  the  intent  imputed  to  him,  of  delaying  his  creditors. 
(2)  The  case  of  Robertson  v.  Liddell(3)  having  so  fully 
established,  that  the  intent,  and  not  the  actual  delay,  is 
what  the  statute  meant,  it  must  be  immaterial,  whether  in 

(I)  Dickinson  ▼  Faord.Baroes,  Taunt.  370.    Cbenoweth  ▼  Hay, 

160.     See  the  reasoning  in  the  1  Maule  &  Selw.  677.  And  see  14 

judgment  of  Lord  Ellenborough  Vet.  86. 

in  the  case  of  Robertson  vLiddell,  (2)1  Taunt.   273.    Vincent  v 

9  East,  487.     MuckW  v  May,   1  Prater,  4  Taunt.  603. 

Taunt.  479.    Williams  r  Nunn,  1  (3)  See  ante,  p.  265. 
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*  There  are  several  cases,  in  which  the  contrary  has  been  deckled. 
See  Hawkes  v  Sanders,  Coke's  B.  L.  70.  Jackmar  v  Nightingale, Bull. 
N.  P.  40.  (These  cases  are  stated  in  1  Selw.  N.  P.  177.  3d  Ed.)  Gar.- 
ret  y  Maule,  5T.R.  575.  In  the  last  cited  case,  (in  which  the  evidence 
of  the  act  of  bankruptcy  was  like  that  above  stated  in  the  text,  and  an 
arbitrator  had  determined  that  the  proof  failed,  because  a  denial  had 
not  been  proved,)  a  rule  for  setting  aside  the  award  being  applied 
for,  Lord  Kanyon  said,  "  on  trials  in  cases  of  this  kind,  the  question 
has  always  been  asked,  whether  or  not  the  debtor  was  denied  to  the 
creditor  ?  Which  shews  in  what  light,  the  statute  has  been  consider- 
ed. 1  will  not  presume  to  say,  whether  or  not  this  construction  should 
have  been  put  on  the  statute  at  first;  but  that  construction  having  ob- 
tained, I  am  afraid  now  to  disturb  it."  It  may  be  observed  of  all  these 
cases,  that  at  the  time  when  they  were  determined,  the  words  of  the 
statute  received  a  construction  different  from  that  which  has  been  so 
firmly  established  by  the  case  of  Robertson  v.  lidd*),  V  East,  487.— 
The  construction,  which  then  prevailed,  was  the  same  that  was  after- 
wards adopted  in  the  case  of  Fowler  v.  Padget,  7  T.  R.  508.;  and 
this  has  been  overruled  by  the  case  of  Robertson  v.  Iiddefl. 
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feet  there  was  any  delay,  or  even  whether  there  was  afiy 
possibility  of  deity.  The  act  of  bankruptcy,  as  Mr.  Justice 
Bayley  said  in  the  case  of  Chenoweth  ?•  Hay,(l )  depends 
gro  the  intent  to  delay,  and  not  on  the  intent  being  produc- 
tive of  the  effect 

The  making  of  a  fraudulent  grant  or  conveyance  of  the  268 

tracer's  lauds  or  goods,  &c.  to  the  intent  or  whereby  his  Fraudulent 
creditors  shall  or  may  be  defeated  or  delayed  for  the  reco-  X™** 
very  of  their  just  and  true  debts,  is  declared  to  be  an  act 
of  bankruptcy.(2)  The  act  of  bankruptcy,  then,  consists 
in  the  fraud  intended  against  the  creditors,  which  is  carried 
into  effect  by  the  execution  of  the  deed :  and  whether  a 
person  has  been  guilty  of  fraud  in  a  particular  transaction, 
is  generally  a  conclusion  of  law  upon  the  facts  proved. 
The  circumstances  extrinsic  of  the  deed,  most  commonly 
insisted  upon  as  evidence  of  fraud,  are  the  following :  the 
non-delivery  of  the  effects  into  the  actual  possession  of  the 
grantee  according  to  the  tenor  of  the  conveyance ;  the  fact 
of  the  conveyance  being  made  in  contemplation  of  bank- 
ruptcy ;  the  secrecy,  the  unseasonable  hour,  and  other  sus- 
picious appearances,  when  the  conveyance  is  executed. 
On  the  other  hand,  the  fairness  and  equity  of  the  transac- 
tion, the  benefit  resulting  to  the  general  creditors,  and  the 
solvency  of  the  trader  at  the  time  of  his  executing  the 
deed,  are  circumstances  of  honesty,  and  strongly  in  his  fa- 
vour* On  the  plain  construction  of  the  words  of  the  sta- 
tute it  might  be  reasonably  inferred,  that  only  such  con- 
veyances can  be  acts  of  bankruptcy  as  are  therein  speci- 
fied  and  described ;  namely,  such  as  have  been  made  with 
the  intent,  or  whereby  the  creditors  shall  or  may  be  de- 
feated or  delayed  in  the  recovery  of  their  just  debts* 
However,  the  courts  of  common  law  have  in  several  in- 
stances determined,  that  a  conveyance  of  all  the  trader's 
estate  and  effects,  or  of  all  with  a  mere  colourable  excep- 
tion,^) is  in  itself  a  complete  act  of  bankruptcy ;  and 

(1)  1  Maul*  &  Sehr.  679.  1.  p.  36,  ST. 

(2)  See  ante,  p.  263.    The  ca-       (3)  Runt  v  Coopexj,Cowp.  629. 
■es  on  this  subject  are  collected    by  Lord  Mansfield. 

in  Montague's  Dig.  Bank,  L.  vol. 
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this  decision  baa  proceeded  upon  two  reasons :  first,  that 
the  trader  necessarily  deprives  himself,  by  such  an  act,  of 
the  power  of  carrying  on  his  trade;  secondly,  that  he  en- 
deavours to  put  his  property  under  a  course  of  application 
and  distribution  among  bis  creditors,  different  from  that 
which  would  take  place  under  the  bankrupt  law:(l)  rea- 
sons which  manifestly  have  no  reference  to  the  intent  or 
effect  designated  by  the  legislature.  The  rule,  however, 
has  been  so  long  settled,  that  it  is  too  late  at  this  time  t* 
•xamine  the  principle.^) 

* 

Where  the  act  of  bankruptcy,  insisted  upon  by  the  plain-* 
tiffs,  is  a  fraudulent  grant  or  conveyance,  and  the  deed  is 
produced  in  evidence,  the  execution  must  be  proved  in  the 
ordinary  course.(3)  An  admission  by  the  defendant  of  the 
execution  of  the  deed  will  not  dispense  with  the  evidence 
of  a  subscribing  witness  ;  not,  even  if  the  defendant  is  a 
party  to  the  deed.(3)  And  if  the  defendant,  at  the  trial, 
should  himself  produce  the  deed  in  compliance  with  a  no* 
tic,e,  this  will  not  be  a  sufficient  ground  for  dispensing  with 
the  ordinary  proof,(4)  although  that  was  at  one  time  con- 
sidered to  be  the  rule  :(5)  the  mere  possession  of  an  in- 
strument  by  one  party  cannot  in  general  absolve  the  other 
party  from  the  necessity  of  calling  the  attesting  witness-. 
But  where  the  defendant,  in  pursuance  of  a  notice,  produ- 
•  ces  a  deed  under  which  be  holds  property,  the  instrument 
may,  perhaps,  upon  the  principle  laid  down  in  the  case  of 
27"  Pearce  v.  Hooper,(6)  be  properly  considered  a  valid  in- 

strument, so  far  as  relates  to  the  execution,  against  the  da* 
fendant  who  claims  under  it.* 

(1)  See  Lord  QJdon's  judgment    548.  Treat,  on  Ev.  vol.  1,  p.  483. 
ia  Dutton  v  Morrison,17  Ves.199.        (5)  R.  v  Middlezoy  ,2  T.  R.  45. 

(2)  lb.  Bowles  v  Langworthy,  5T.  R.366. 

(3)  SeeTreaton  Ev.vol.1.503.        (6)  3  Taunt.  62— Treat  on  Ev. 

(4)  Gordon  v  Secretan,  8  East,    vol.  1,  p.  484. 

*  Upon  this  principle,  perhaps,  the  decision  in  the  case  of  Bowles 
v.  Langworthy(a)  may  be  supported.  That  was  an  action  of  troycr  by 

(a)  5  T.  R.  360. 
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One  of  the  acts  of  bankruptcy,  as  before  mentioned,  is 
the  tying  in  prison  two  months  or  more  after  an  arrest  for 
debt.  The  detention,  therefore,  and  the  cause  of  the  de- 
tention,  are  to  be  proved.  For  the  purpose  of  proving 
the  detention  in  prison,  the  prison-books,  containing  en- 
tries of  the  dates  of  the  several  commitments  and  dis- 
charges, are  admissible ;  but  they  are  not  evidence  of  the 
jeause  of  the  commitment :  the  committitur  itself  is  higher 
proof,  and,  if  in  existence,  ought  to  be  produced.(l) 

The  assignees  will  not  be  obliged  at  the  trial  to  insist     Proof  of  any 
on  the  specific  act  of  bankruptcy  upon  which  the  commis-  commission, 
sion  was  founded;    but  they  are  at  liberty  to  repudiate  371 

this,  and  rely  upon  another. (2)  The  act  of  bankruptcy 
must  be  proved  to  have  been  committed  before  the  issuing 
of  the  commission ;  and,  if  that  is  proved,  it  is  immaterial 
how  recent  it  was  before  its  issuing.(3)  If  the  issuing  of 
thd  commission,  and  the  act  of  bankruptcy,  happened  on 
the  same  day,  evidence  is  admissible  to  show,  that  the 
commission  was  issued  (that  is,  sealed)  posterior  to  the  act 
•f  bankruptcy.  (4) 

(t)  Salte  v  Thomas,  3  Boa.  &  (3)  Hooper  v  Richmond,  1  Stark. 

Pull.  188.  See  Treat,  on  Ev.  vol.  507. 

1,  p.  412.  (4)  Wydown's  case,  14  Ves.80» 

(2)  Reed  v  James,  1  Stark.  134.  See  infra,  p.  273. 

assignees,  to  recover  goods  of  the  bankrupt,  taken  by  the  defendant. 
The  act  of  bankruptcy  relied  upon  by  the  plaintiffs  was  a  bill  of  sale, 
from  the  bankrupt  to  the  defendant,  of  all  his  effects;  and,  under  that 
bill  of  sale,  the  defendant  had  taken  the  goods  in  question.  The  plain* 
tiffs,  instead  of  proving  the  execution  of  the  instrument  by  the  attest- 
ing witness,  produced  the  defendant's  examination  before  the  commis- 
sioners, in  which  examination  he  had  admitted  the  execution;  and  this 
Was  held  at  the  trial,  and  afterwards  adjudged  by  the  Court  of  King's 
Bench,  to  be  sufficient  evidence.  Lord  Kenyon  and  Mr.  Justice  Duller 
decided  the  point  on  the  authority  of  the  case  of  the  King  v.  Middle* 
zoy .  However,  the  case  of  the  King  v.  Middle2oy  has  been  overruled* 
(see  Treatise  on  Evidence,  vol.  1,  p.  483.;)  and  it  U  now  clearly  set- 
tled, that  an  admission  by  the  defendant  in  an  answer  in  Chancery 
will  not  dispense  with  the  regular  proof  of  execution.  (Call  v.  Dun* 
ning,  4  East,  53.  See  Treatise  on  Evidence,  vol.  1,  p.  504.)  The 
authority,  therefore,  of  the  case  of  Bowles  v  Langworthy,  unless  it 
may  be  rested  on  the  ground  suggested  above,  cannot  any  longer  be 
supported. 

55 
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^£*J  **  °*  If  a  partner  in  a  banking  concern,  residing  at  the  place 
where  the  banking-house  is,  and  the  only  partner  transact- 
ing the  business,  absent  himself  from  the  banking-house, 
shut  it  up,  and  stop  payment,  this  is  not  evidence  of  a 
joint  act  of  bankruptcy  committed  by  him  and  the  rest  of 
the  partners,  who  resides  at  a  distance  from  the  banking- 
house.^) 

5. Commission.      The  next  point,  to  be  considered,  relates  to  the  prof  of 

a  commission  regularly  issued.  To  establish  this,  it  will 
be  necessary  for  the  plaintiffs  to  produce  the  original  com- 
mission under  the  great  seal,  and  prove  the  petitioning  cre- 
ditor's debt. 

The  regular  mode  of  issuing  out  a  commission  appears 
from  the  statute  5  G.  2.  c.  30.  s.  23.,  which  enacts,  for 
preventing  the  taking  out  of  commissions  of  bankrupts  ma- 
liciously, "  that  no  commission  of  bankruptcy  shall  be 
awarded  and  issued  out  against  any  person  whatsoever 
upon  the  petition  of  one  or  more  creditors,  unless  the  sin- 
gle debt  of  the  creditor,  or  of  two  or  more  persona  being 
partners,  petitioning  for  the  same  amount  to  the  sum  of 
one  hundred  pounds  or  upwards ;  or  unless  the  debt  of 
two  creditors,  so  petitioning,  shall  amount  to  one  hundred 
and  fitly  pounds  or  upwards ;  or  unless  the  debt  of  thive 
or  more  creditors,  so  petitioning,  shall  amount  to  two  hun- 
dred pounds  or  upwards :  and  the  creditor  or  creditors, 
petitioning  for  such  commission,  shall,  before  the  same 
shall  be  granted,  make  an  affidavit,  or  a  solemn  affirmation 
in  writing,  before  one  of  the  masters  in  the  Court  of  Chan- 
cery, (which  oath  or  affirmation  shall  be  filed  with  the  pro- 
per officer,)  of  the  truth  and  reality  of  such  debt  or  debts ; 
and  likewise  give  bond  to  the  Lord  Chancellor,  in  the  pe- 
nalty of  two  hundred  pounds,  conditioned  for  proving  his 
or  their  debts,  as  well  before  the  commissioners  named  in 
such  commission,  as  upon  a  trial  at  law,  in  case  the  due  is- 
suing forth  of  the  same  shall  be  contested  and  tried,  and 

(1)  Mills  v.  Bennett,  2  Haule  &  Selw.  556. 
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also  for  proving  the  party  a  bankrupt  at  the  time  of  taking 
out  such  commission." 

The  forms  of  the  modern  practice  in  suing  out  a  com- 
mission, are  thus  described  by  a  writer  on  the  subject  of 
the  bankrupt  laws.(l)  In  the  country,  die  petitioning 
creditor  goes  before  a  master  extraordinary  in  chancery, 
and  swears  to  the  amount  of  his  debt,  and  that  he  beJievef 
his  debtor  is  become  a  bankrupt;  and  he  executes  the 
bond,  and  then  both  are  sent  to  an  agent  in  London:  if  the 
petitioning  creditor  resides  in  London,  or  in  the  vicinity,  he 
may  make  his  affidavit  before  a  master  in  chancery ;  and 
the  bond  will  not  be  received,  unless  it  is  executed  at  the 
bankrupt  office.  When  the  affidavit  and  the  bond  are  de- 
livered, in  each  case,  at  the  office,  and  an  entry  is  made  in 
the  docket  book,  the  petitioning  creditor  is  said  to  have 
gtruck  a  docket.  After  the  docket  is  struck,  the  solicitor 
within  the  next  four  days  bespeaks  the  commission ;  be 
then  pays  the  fees  for  it,  and  the  clerks  make  out  a  peti- 
tion, and  procure  for  him  a  commission  from  the  office  of 
the  patentee*  They  are  tacked  together,  and  at  one  cor- 
ner of  the  petition  the  fiat  is  written,  viz.  "  Let  a  commis- 
sion issue  as  prayed,  and  be  directed  to,  &c."  The  peti- 
tion and  commission  are  taken  together  to  the  Chancellor, 
and  he  signs  the  fiat :  and  then  the  commission  is  immedi- 
ately sealed,  either  in  private  or  at  a  public  seal*  The 
commission  bears  date  the  day  it  is  sealed  ;  and  that  date 
is  then  entered  under  the  column  left  for  it  in  the  docket 
book. 

A  commission  of  bankruptcy  cannot  be  superseded  on 
the  ground,  that  the  act  of  bankruptcy  was  posterior  to  the 
striking  of  the  docket  ;(2)  even  if  the  act  of  bankruptcy 
were  committed  on  the  same  day  on  which  the  commission 
issued,  the  commission  would  not  on  that  account  be  deem- 

(1)  First  vol.  of  Mr.  Christies       (2)  Wydowtrt  «stte,  14  Vea. 
work  on  the  Law  of  Bankruptcy,    80.  88. 
p.  244. 
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e&  invalid ;  provided,  upon  enquiry,  which  it  is  competent 
to  make,  it  should  be  ascertained  bj  evidence,  that  the 
act  was  committed  before  the  issuing,  (that  is,  before  the 
sealing,)  of  the  commission^  1)  It  appears,  indeed,  in 
point  of  practice,  that  the  person,  who  strikes  the  docket, 
makes  an  affidavit  as  to  his  belief  that  the  party  had  at 
that  time  committed  an  act  of  bankruptcy;  but  the  stat- 
ute does  not  require  such  an  affidavit ;  nor  is  there  in  the 
bond  any  thing  requiring  the  obligor  to  prove,  that  an  act 
of  bankruptcy  had  been  committed  at  the  date  of  the  bond; 
and  the  language  of  thfe  statute  is  satisfied,  if  the  affidavit 
state,  that  the  party  was  a  bankrupt  at  the  time  of  taking 
out,  or  issuing,  the  commission.(2) 

A  secret  act  of  bankruptcy,  prior  to  the  petitioning  cred- 
itor's debt,  will  not  defeat  a  commission,  except  where 
the  petitioning  creditor  knew  of  such  secret  act*  At  one 
time  indeed,  the  rule  of  law  was,  that  an  existing  commis- 
sion might  be  overset  by  proof  of  a  prior  bankruptcy* 
The  principle,  upon  which  this  waB  decided,  namely,  that 
the  party,  who  had  committed  the  prior  act  of  bankruptcy, 
was  no  longer  a  trader,  has  been  thought  very  technic- 
al :(3)  and  the  rule  was  often  productive  of  mischievoui 
consequences,  as  a  collusion  between  the  bankrupt  and 
any  on?  creditor  would  effectually  protect  the  bankrupt 
from  acommission.(3)  A  late  statute,  therefore,  (stat  46 
G.  3.  c.  135.  s.  5.)  expressly  enacts,  that  no  commission 
274  of  bankrupt  shall  be  avoided  or  defeated  by  reason  of  any 

act  of  bankruptcy  committed  by  the  person,  against  whom 
such  commission  shall  have  issued,  prior  to  the  contracting 
the  debt  of  the  creditor  upon  whose  petition  such  commis- 
sion shall  have  issued,  if  such  petitioning  creditor  had  not 
any  notice  of  such  act  of  bankruptcy  at  the  time  when  the 
debt  to  him  was  contracted.  And  the  third  section  pro- 
vides, that  the  issuing  of  a  former  commission  of  bank- 

(1)  Wydown*  case,  14  Yes.  80.        (3)  Bryant  v  Withers,  2  Maule 
98.  andSelw.  131, 

(2)  14  Yes.  80.88. 
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rapt,  although  it  has  been  superseded,  or  the  striking  of  a 
docket  for  the  purpose  of  issuing  such  a    commission, 
whether  any  commission  shall  have  actually  issued  there- 
upon or  Hot,  is  to  be  deemed  notice  of  a  prior  act  of 
bankruptcy  for  the  purpose  of  this  act** 

The  object  of  this  statute  was  to  protect  commissions, 
which  have  been  regularly  sued  out,  from  being  defeated 
by  an  act  of  bankruptcy  committed  prior  to  the  contracting 
of  the  petitioning  creditor's  debt.  But  it  will  not  give  ef- 
fect and  validity  to  a  commission,  founded  on  a  petitioning 
creditor's  debt,  which  was  not  a  legal  subsisting  debt  at 
the  time  of  the  act  of  bankruptcy.(l) 

In  the  excepted  case  above  mentioned,  namely,  where 
die  petitioning  creditor  has  notice  of  the  prior  act  of  bank- 
ruptcy, the  commission  may  still  be  set  aside  on  proper 
proof,  as  it  might  before  the  statute.  And,  before  the  pas- 
sing of  that  statute,  in  case  such  a  defence  had  been  set  up 
in  an  action  brought  by  the  assignees,  it  seems  to  have 
been  necessary,  not  only  to  prove,  that  there  was  an  act 
of  bankruptcy  prior  to  the  debt  of  the  petitioning  creditor, 
but  also  to  prove  a  petitioning  creditor's  debt,  existing  at . 
the  time  of  such  prior  act  of  bankruptcy,  and  sufficient  to 
sustain  another  commission  ;(2)  for,  as  it  has  been  justly 

(1)  Moss  y  Smithy  1  Campb.  Parker  v  Manning,  cited  ib.  597. 
489.  Miles  v  Rawlyns,  4  Esp.  N.  P.  C. 

(2)  See  Doe  dem.    Hunter  v  194.     and  see  R.  v  Bullock,   1 
Boulcot,  2  Esp.  N.  P.  C.  595.  Taunt.  71.  77.  88.  94.f 


*  This  section,  it  is  to  be  observed,  though  it  makes  the  striking 
of  a  docket  sufficient  notice  of  the  prior  act  of  bankruptcy,  does  not 
make  it  proof  either  of  such  prior  act,  or  of  a  prior  debt  sufficient  to 
support  a  commission,  (a) 

(f)  See  also  the  case  of  Beardmore  and  another,  assignees  of  a 
bankrupt,  v.  Shaw  and  another,  sheriff  of  London,  1  New  Rep.  263. 
The  Court  of  Common  Pleas  in  this  case  determined,  that  a  commk- 
aion  of  bankruptcy  might  be  avoided  by  proof  of  an  act  of  bankruptcy 
prior  to  that  on  which  the  commission  was  founded,  together  with 

(a)  R.  y  Bullock,  1  Taunt.  71. 
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observed,(l)  unless  there  would  be  a  different  distribution 
under  some  other  commission,  the  existing  commission 
ought  not  to  be  disturbed* 

The  proof  of  a  prior  act  of  bankruptcy  is  not  adnissi* 
ble,  either  in  favour  of  the  bankrupt  himself,  or  in  favour 
of  a  third  person  claiming  under  him  by  assignment  subse- 
quent to  the  commission :  for  such  assignee  is  not  in  a  bet- 
ter situation  than  the  bankrupt j  and  if  the  bankrupt  could 
set  aside  a  commission  bj  proving  a  secret  act  of  bank- 
ruptcy, he  might  recover  from  his  assignees  the  whole 
amount  of  his  property  after  distribution,  which  would 
276  have  the  effect  of  placing  them  in  a  situation  of  great 
peril.(2) 

Proof  of  peti-       The  assignees  must  prove  the  debt  of  the  petitioning 
to™ade»*.Cdi"  creditor»  ty  the  same  evidence  which  would  be  necessaiy 

in  an  action  by  the  creditor  himself  against  the  bankrupt. 

(1)  See  1st  vol.  of  Mr.  Chris-  (2)  Donavan  v  Duff,  9  East,  21: 
tian's  Treatise  on  Bankrupt  Law,  B.  v  BuHock,!  Taunt.  94.  Bryant 
p.  212.  y  Withers,  2  Maule  fc  Selw.  123. 


proof  of  a  debt,  of  the  same  date,  sufficient  to  support  a  commission; 
although  it  appeared,  that  a  former  commission,  sued  out  against  the 
bankrupt,  had  been  superseded  on  the  application  of  all  the  creditors, 
and  though  one  of  those  creditors,  (whose  debt  was  relied  upon  by 
the  defendants  in  this  case,)  had  proved  the  ssme  debt  under  the  se- 
cond commission.  Sir  James  Mansfield  C.  J.,  in  delivering  the  judg- 
ment of  the  Court,  said,  *  *  The  only  question  is,  whether  this  debt, 
having  been  proved  under  the  present  commission,  affords  a  sufficient 
objection  in  law  to  the  creditors  taking  out  a  new  coramision.  We 
cannot  say  that  the  existing  creditor,  having  proved  his  debt  under  the 
present  commission  is  thereby  barred  at  law  from  taking  out  a  new 
commission.  We  must  consider  whether  the  commission  was  well 
founded,  or  not,  at  the  time  when  it  was  issued ;  for,  if  not,  it  would 
be  singular,  that  it  should  be  made  good  by  such  a  circumstance  aa 
the  creditor  proving  under  it.  At  the  same  time,  it  may  be  observed, 
that  if  this  had  been  the  only  subsisting  debt  under  the  oM  act  of 
bankruptcy,  and  this  debt  had  been  paid  or  released  before  the  trial, 
the  commission  might  hare  been  supported,  and  so  the  crnnmission 
might  have  been  made  good  by  an  act  subsequent  to  the  time  of  its 
being  issued,  though  it  were  bad  at  the  time  when  it  was  taken  out" 
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This  is  laid  down  by  Mr.  Justice  Bailer,  in  the  case  of 
Abbott  v*  Plumbe,(l)  as  an  established  rule:  and  there- 
fore in  that  case,  where  the  debt  arose  on  a  bond,  the 
Court  determined,  that  the  acknowledgment  of  the  debt 
by  the  obligor  (the  bankrupt)  would  not  supersede  the  ne- 
cessity of  calling  the  subscribing  witness.  So,  if  the  debt 
of  the  petitioning  creditor  is  on  a  bill  of  exchange  indor- 
sed to  him  by  the  bankrupt,  who  drew  the  bill,  it  will  be 
necessary,  in  order  to  prove  the  debt,  to  go  regularly 
through  the  several  proofs,  as  in  an  action  against  the  draw- 
er. For  instance,  it  must  be  shown,  that  the  drawer  had 
sufficient  notice  of  the  dishonour  of  the  bill,  or  that  the 
notice  of  dishonour  may,  under  the  circumstances  of  the 
case,  be  dispensed  with.  For  this  purpose,  namely,  to  dis- 
pense with  proof  of  such  a  notice,  an  acknowledgment  by 
the  bankrupt,  the  drawer,  in  a  conversation  between  him 
and  the  petitioning  creditor,  the  indorsee  or  payee,  that 
the  bill  would  not  be  paid,  but  would  come  back  to  him, 
has  been  adjudged  to  be  sufficient  evidence,  although  this 
declaration  was  made  after  the  act  of  bankruptcy. (2) 

The  debt  must  be.  a  legal  debt;  such  as  would  entitle 
the  petitioning  creditor  to  maintain  an  action  at  law  for 
recovering  it.  One  of  several  persons,  to  whom  a  joint 
bond  has  been  given,  cannot  be  the  only  petitioning  credi- 
tor in  support  of  a  commission  against  the  obligor;  but  the 
other  parties  ought  to  concur  in  the  proceeding  :(3)  this  is 
implied  by  the  words  of  the  statute  (5  G.  2.  c.  30.  s.  23.)  277 
which  require  (hat  the  single  debt  of  the  creditor,  or  of  two 
or  more  persons  being  partners*  petitioners  for  the  commis- 
sion, shall  amount  to  the  sum  of  100/. 

The  petitioning  creditor's  debt  must  also  be  shown  to 
have  been  a  legal  debt  due  and  subsisting  at  the  time  of 

(1)  1  Doug.  215.  (3)    Buckland  v  Newsame,    1 

(2)BrettvLcvett,13Eatt,213.    Taunt.  477.    ICampb.  474. 
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the  act  of  bankruptcj:(l)  it  is  not  enough  barely  to  prove, 
that  it  accrued  before  the  suing  out  of  the  commission.  If, 
therefore,  the  debt  relied  upon  was  on  the  sale  of  goods, 
and  the  goods  were  sold  on  credit,  which  did  not  expire 
before  the  act  of  bankruptcy,  this  would  not  be  sufficient 
to  support  the  commission. (2)  For  the  same  reason,  a  de- 
position taken  before  commissioners,  which  states  merely 
that  the  bankrupt  is  indebted  to  the  petitioning  creditor, 
and  not  that  he  was  so  indebted  at  the  time  of  the  act  of 
bankruptcy,  will  not  be  sufficient  evidence  of  the  debt.(3) 
So,  if  an  entry  in  the  bankrupt's  books,(4)  or  an  account 
signed  by  the  bankrupt,  in  which  he  charges  himself,(5) 
is  produced  as  evidence  of  the  debt,  the  plaintiffs  are 
bound  to  show  that  the  entry  was  made,  or  the  account 
signed,  at  a  time  prior  to  the  bankruptcy;  and  this  must  be 
proved  by  evidence  extrinsic  and  independent  of  the  wri- 
ting. However,  it  will  not  be  absolutely  necessary  to  prove 
that  the  debt  continued  from  the  period  when  it  was  first 
contracted,  down  to  the  precise  time  of  the  act  of  bank- 
ruptcy; for,  if  it  is  shown  to  have  once  existed  prior  to  tbe 
act,  its  continuance  will  be  presumed.(6)  And,  the  date 
of  a  promissory  note,  which  was  relied*  upon  as  the  peti- 
tioning creditor's  debt,  being  prior  to  the  act  of  bankrupt- 
cy, has  been  considered  as  presumptive  evidence  that  the 


(1)  Toms  r  Mytton,  2  Str.  744.  in  the  text.    See  Bamford  v  Bur- 

Amtoose  ▼  Clendon,  2  Str.  1042.  reU,  2  Bos.  &  Putt.  1.    The  cases 

Ex  parte  Charles,  14  East,  197.,  on  this  subject  are  collected  in 

referred  to  by  the  Court  in  Buss  v  Montague's  Dig.  Bank.  L.  vol.  1. 

Gilbert,  2  Mamie  &  Selw.  70.  Doe  p.  26.  and  in  Wbitmarsh. 

dem.  Hunter  v  Boulcot,  2  Esp.N.  (2)* Moss  ▼  Smith,  1  Camp b. 489. 

P.  C.  595.  Moss  v  Smith.lCamp.  (3)  Clarke  v  Askew,    before 

489.  tawson  r  Robinson,  1  Stark.  Bayley,  J.  1816.;  and,   on  amo- 

456.  There  has  been  some  differ-  tion  for  a  new  trial,  the  Court  of 

ence  of  opinion  on  this  point.    In  K.  R.  were  of  the  same  opinion, 

the  case  of  Glaister  v  Hewer,  7  See  1  Starkie,  158. 

T.  R.  499.,  Lord  Kenyon  is  re-  (4)  Ewer  v  Preston.  Rep.  temp, 

ported  to  have  said,  that  the  time  Hard.  378.     Watts  v  Thorpe,  I 

at  which  the  debt  ought  to  be  Campb.  S76. 

proTed  to  exist,  is  the  time  of  pe-  (5)  Hoare  v  Coryton,  4  Taunt, 

titioning.    However,  the  rule  ap-  560. 

pears  now  to  be  settled,  as  stated  (6)  Jackson  v  frrin,3  Camp. 50* 
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note  existed  before  the  act.(l)  But  if  the  'petitioning  cred* 
itor  18  the  indorsee  of  a  bill  or  note,  the  date  of  tiie  Uistm- 
tnent  affords  no  presumption  as  to  the  commencement  of 
the  debt :  it  is  the  time  of  the  indorsement  in  this  case  Unit 
is  material;  and  that  ought  to  be  satisfactorily  proved.(2) 

The  regular  and  forma)  proof  of  the  trading,  of  the  act  Effect  of  «!- 
of  bankruptcy,  of  the  issuing  of  the  commission,  and  of  the  nusaionB- 
petitioning  creditor's  debt,  will  be  dispensed  wkh,  if  the 
defendant  has  by  his  admissions  or  by  his  conduct  preclu- 
ded himself  from  disputing  the  bankruptcy. (3)  Thus,  in 
the  case  of  Ma  It  by,  assignee  of  Durouveray  «•  Christie,(4) 
(an  action  to  recover  the  price  of  some  goods,  which  the 
defendant  bad  received  from  the  trader  before  his  bank- 
ruptcy to  sell  by  auction,  and  which  he  had  sold  after  the 
bankruptcy,)  Lord  Kenyon  ruled,  that  the  defendant,  hav- 
ing described  the  goods,  in  his  catalogue  of  sale,  as  u  the 
property  of  Durouveray,  a  bankrupt,"  had  precluded  him- 
self from  disputing  the  bankruptcy,  and  that  the  admission 
dispensed  with  the  necessity  of  going  through  the  different 
steps,  as  in  ordinary  cases.  This,  as  Lord  Ellenborough 
has  observed  since,  in  commenting  upon  the  case,(5)  was 
an  express  declaration  by  the  defendant,  that  Durouveray 
was  a  bankrupt,  and  imported  that  the  defendant  was  act- 
ing under  his  assignees,  inasmuch  as  the  bankruptcy  would 
have  countermanded  any  authority  which  the  bankrupt 
himself  might  have  given  for  the  sale.  So,  in  the  case  of 
Dickenson,  assignee  of  Booth  v.  Coward,(8)  where  it  ap- 
peared that  the  defendant,  having  purchased  goods  of  the 
person,  who  was  afterwards  a  bankrupt,  attended  a  meet- 
ing of  the  commissioners,  and  exhibited  an  account  be- 

(1)  Taylor  v  Kinlocb,  1  Stark.    237. 

176.     And  the  same  point  was  (4)  1  Esp.  N.  P.  C.  340.  cited 

mentioned  at  the  bar,  in  that  case,  and  commented  on,  16  East,  193. 

as  having  been  so  decided  by  Bay-  (5)  16  East,  193. 

ley  J.  on  the  Northern  Circuit.  (6)  1  Barn.  &  Aid.  677.  No  no- 

(2)  Rose  v  Rowcroft,  4  Campb.  lice  to  dispute  the  proceeding* 
245.  had  been  given. 

(3)  See  Treat,  op  Kr.  vol.  i.  p. 
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tween  him  and  the  bankrupt,  claiming  certain  deductions, 
and  that  he  afterwards  made  a  part-payment  to  the  plain- 
tiff, the  Court  of  King's  Bench  were  of  opinion,  that  the 
defendant  must  be  understood  to  have  treated  with  the 
'  plaintiff  as  assignee,  and  that  this  was  prima  facie  evidence 
of  his  being  assignee,  without  the  production  of  the  pro- 
ceedings. Such  evidence  is  not  conclusive ;  and  the  de- 
fendant in  answer  may  show  that  he  bore  some  other  char- 
acter :  but  any  recognition  of  a  person  standing  in  a  given 
relation  to  others,  is  prima  facie  evidence  against  the  per- 
son who  makes  such  recognition,  that  the  relation  ex- 
ists^ 1)  The  mere  circumstance  of  a  creditor  having 
proved  a  debt  under  the  commission  is  not  sufficient  to 
preclude  him  from  disputing  its  validity  ;(2)  it,  therefore, 
the  assignees  bring  an  action  against  him,  and  he  gives 
notice  of  his  intention  to  dispute  the  validity  of  the  com- 
mission, they  must  regularly  prove  the  petitioning  credi- 
tor's debt,  the  trading,  and  act  of  bankruptcy,  as  in  other 
cases. 

The  general  nature  of  the  proofs  concerning  the  trading, 
the  acts  of  bankruptcy,  and  the  petitioning  creditor's  debt, 
having  been  considered,  the  next  subject  of  enquiry  re- 
lates to  the  proceedings  of  the  commissioners,  and  the  ad- 
missibility of  witnesses* 

4.  Proceed-         On  the  subject  of  the  proceedings  ef  the  commissioners, 
3^ommifi-  the  important  statutes  are,  the  5th  of  G,  2.  c.  30.,  and  the 
'   49th  of  G.  3.  c.  121.     The  first  of  these  acts,  (after  reci- 
ting that  commissions  of  bankrupts,  and  depositions  taken 
before  the  commissioners,  and  the  proceedings  on  the  com- 
missions, are  frequently  lost  and  mislaid,  to  the  great  in- 
convenience of  creditors,  and  that  these  proceedings,  in 
case  they  could  be  produced,  would  not  be  of  record,  nor 
$80  admissible  in  evidence,)  enacts,  that  upon  petition  of  any 

(1)  By  Lord  Ellenborough  C.  J.    108,  where  the  ground  of  this  de- 

(2)  Rankin  v  Horner,  16  East,    cifcion  is  stated, 
191.  Sep  Treat,  on  Ev.  vol.  i.  p. 
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person  to  the  great  seal,  praying  that  the  commission  and 
the  depositions  taken  thereon,  or  any  part  of  such  deposi- 
tions, and  any  other  matter  or  thing  relating  to  the  com- 
mission or  the  proceedings  thereon,  may  be  entered  of  re- 
cord, the  great  seal  may  direct  them  to  be.  entered  of  re- 
cord ;  and  in  case  of  the  death  of  the  witnesses  proving  the 
bankruptcy,  #r  in  case  the  commission,  depositions,  pro- 
ceedings, or  other  matters  or  things,  be  lost  or  mislaid,  a 
true  copy  of  the  record  of  such  commission,  deposition, 
and  proceedings,  or  other  matters  or  things,  signed  and  at- 
tested as  therein  mentioned,  may  upon  all  occasions  be 
given  in  evidence  to  prove  such  commission,  and  the  bank- 
ruptcy of  the  person  against  whom  the  commission  has 
been  awarded,  or  other  matters  or  things. 

This  statute,  though  it  requires  the  copy  of  the  record 
to  be  signed  and  attested,  does  not  specify  by  whom,  or  in 
what  manner,  this  is  to  be  done.  But  as  the  statute  pro- 
ceeds,'in  the  same  section  (sect.  41.,)  to  empower  the 
Lord  Chancellor  to  appoint  a  proper  person,  who  is  to  en- 
ter the  proceedings  on  record,  and  have  the  custody  of  the 
entries,  it  has  been  suggested,  and  with  good  reason,  that 
this  is  the  person  whose  signature  and  attestation  are  re- 
quired.^) The  statute,  it  may  be  observed,  requires 
something  more  than  a  signed  and  attested  copy  :  the  copy, 
so  signed  and  attested,  must  also  be  shown  to  be  a  true 
copy. 

The  next  statute  (st.  49  G,  3.  c.  121.  s.  10.)  enacts, 
that,  in  any  action  brought  by  or  against  any  assignee,  the 
commission  of  bankrupt,  and  the  proceedings  of  the  com- 
missioners under  the  same,  shall  be  evidence  to  be  receiv- 
ed of  the  petitioning  creditor's  debt,  and  of  the  trading 
and  bankruptcy  of  such  bankrupt,  unless  the  other  par- 
ty in  such  action  shall,  if  defendant,  at  or  before  the 
time  of  his  pleading  to  such  action,  and,  if  plaintiff,  be- 

(1)  See  2d  volume  of  Mr,  Cbriftaan's  work  on  the  Bankrupt  Law, 
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fore  issue  joined  in  such  action,  give  notice  in  writing  4e 
281  such  assignee,  that  he  intends  to  dispute  such  matters  or 

an j  of  them.  The  several  questions  relating  to  the  admis- 
sibility and  effect  of  the  depositions  or  other  proceedings, 
have  been  fully  considered  in  the  former  volume.(l) 
The  forms  also,  to  be  observed  in  giving  notice  of  an 
intention  to  dispute  the  proceedings,  have  been  there  con- 
sidered ;  and  no  later  decision  lias  occurred  on  this  sub* 
ject. 

Competency  of      The  next  point,  to  be  considered,  relates  to  the  admis* 
witne».  gibility  of  witness*    And  first,  as  to  the  competency  of  cre- 

ditors. 

Creditor.  A  creditor  is  not  competent  to  increase  the  f  tnd{a)  out 

6f  which  he  may  receive  a  dividend  ;(2)  nor  is  be  compe- 
tent to  prove  the  trading  or  act  of  bankruptcy,  or  to  sup* 
port  the  commission^  3)  in  order  to  render  him  competent, 
it  must  be  certain  that  he  never  will  avail  himself  of  the 
commission. (3)  And  the  petitioning  creditor,  (though  be 
may  defeat  a  commission,  or  cut  down  his  own  debt,(4)  is 
not  a  competent  witness  to  prove  the  commission  regular)/ 
sued  out  ;(4)  because  he  enters  into  a  bond  to  the  Lord 
Chancellor,  conditioned  to  establish  the  several  facts,  upon 
which  the  validity  of  the  commission  depends,  and  to  cause 
it  to  be  effectually  executed.(5)  However,  the  deposition 
of  a  petitioning  creditor,  taken  before  the  commissioners, 
is  admissible  as  proof  of  his  debt,  if  there  has  not  been  no- 
tice of  an  intention  to  dispute  the  proceedings,  though  the 
creditor  himself  would  not  be  a  competent  witness  at  the 


(1)  Vol.  1.  p.  366—369.  (3)  lb.  65>  66. 

(2)  See  Treat,  on  Et.  vol.  1,        (4)    eeT 
p.  65.  (5)  Ibid. 


(a)  Tide  Sh*ttleworth  v.  Br»w,  9tr.  507.  5  Johns.  Be  p.  42?. 
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trial ;(«)  for  the  st.  21  J.  c.  19.  s.  9.  (which  authorises 
the  commissioners  to  examine  every  person  upon  oath,  for 
the  discovery  of  the  truth  of  the  respective  debts,)  implies, 
that  the  petitioning  creditor  may  be  properly  admitted  be- 
fore them  to  prove  his  debt  at  the  opening  of  the  commis- 
sion ;  and  the  object  of  the  statute  49  G.  3.  c.  121.  appears 
to  have  been  to  make  the  depositions,  by  whomsoever 
sworn,  sufficient  evidence  of  the  trading,  of  the  act  of 
bankruptcy,  and  the  petitioning  creditor's  debt,  unless  no- 
tice be  given  taat  the  validity  of  the  commission  will  be 
contested^  1) 

.   In  one  species  of  bankruptcy,  that  committed  by  a  mem- 
ber of  parliament,  which  was  introduced  by  st.  4  G.  3.  c. 
33.  the  act  of  bankruptcy  must  necessarily  be  proved,  to 
a  certain  extent,  by  a  creditor ;  for  the  party  is  adjudged 
by  the  statute  to  be  a  bankrupt,  unless  within  two  months 
after  personal  service  of  summons,  he  shall  pay,  secure, 
or  compound  for  his  debt  to  the  satisfaction  of  his  creditor, 
orenterjnto  a  bond  prescribed  by  the  statute;  and  the 
creditor  is,  in  ordinary  cases,  the  only  person  who  can 
prove  that  the  debt  has  not  been  paid,  secured,  or  com. 
pounded  for,  to  his  satisfaction.     With  reference  to  such 
negative  circumstances,  said  Lord  Eldon  in  a  late  case,(2) 
*  the  evidence  of  a  creditor  must,  in  this  particular  act  of 
^bankruptcy,  be  admitted  to  that  extent ;  but  the  necessity, 
•which  exacts  ihis  admission,  limits  the  extent  of  it;  and  al- 
though you  must  admit  him  to  prove  what  he  alone  can 
prove,  yet  he  is  not  to  be  admitted  to  prove  what  can  be 
established  by  the  evidence  of  others.     The  circumstance 
for  example,  of  the  bankrupt  being  a  member  of  parlia- 

(1)  Bisse  r  Randall,  2  Campb.        (2)  Ex  parte  Harcourt,  2  Rose 
493.  Bank.  Cas.  203. 


(«)  In  an  action  between  third  persons,  and  in  which  the  assignees 
were  not  parties,  it  was  held  that  the  petitioning  creditor  was  a  com- 
petent witness,  having  no  interest  in  the  cause.  Farrington  y.  Far- 
rington,  4  Mass.  Rep.  237. 
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ment  and  a  banker,  could  have  been  [derived  from  other 
sources,  and  ought  not  to  have  been  left  to  depend  upon 
the  statement  of  the  creditor,  upon  his  statement,  too, 
made  in  another  court,  and  for  another  purpose." 

The  declarations  and  admissions  of  the  petitioning  cre- 
ditor have  been  received  as  evidence,  in  actions  against  a 
sheriff,  (who  defends  on  the  ground,  that  the  party,  with 
respect  to  whom  the  question  arises,  was  a  bankrupt)  for 
the  purpose  of  shewing  the  insufficiency  of  the  petitioning 
creditor's  debt.  Thus  in  the  case  of  Young  r.  Smith,(l) 
(which  was  an  action  against  a  sheriff  for  a  false  return  of 
nulla  bona,  and  the  defence  was,  that  at  the  time  of  the 
levy  the  party  was  a  bankrupt)  the  plaintiff  was  allowed  to 
283  prove,  by  the  admission  of  one  of  the  petitioning  creditor?, 

who  were  partners,  that  their  alleged  debt  was  not  a  subsis- 
ting debt  at  the  time  of  the  act  of  bankruptcy,  the  debt  hav- 
ing arisen  from  the  sale  and  delivery  of  goods,  which  as  one 
of  the  creditors  afterwards  declared,  had  been  sold  on  credit 
and  the  credit  had  not  expired  when  the  act  of  bankruptcy 
was  committed.  And  in  the  case  of  Dowden  ».  Fowle,(2) 
the  same  point  was  determined,  in  an  action  similar  to  the 
one  last  cited.  It  was  proved,  in  this  case,  that  the  instruc- 
tions for  the  defence  had  been  given  by  the  assignees,  one 
of  whom  was  the  petitioning  creditor;  the  plaintiff  propo- 
sed to  prove,  in  answer  to  the  defendant's  case,  that  subse- 
quently to  the  suing  out  of  the  commission,  there  had  been 
a  settlement  of  accounts  between  the  bankrupt  and  the  pe- 
titioning creditor,  and  the  latter  then  •acknowledged  thai 
the  balance,  due  to  him  at  the  time  of  the  act  of  bankrupt- 
cy and  subsequently,  did  not  exceed  the  sum  of  eight 
pounds.  The  objection  to  the  evidence  proposed  was 
that  what  the  petitioning  creditor  might  have  said  or  done 
subsequently  to  the  commission,  could  not  be  admitted  for 

(1)  6  Esp.  N.  P.  C.  121.  J.  See  Treat,  on  Bv.  vol.  1,  94, 

(2)  4  Campb.  38.  by  Dampier, 
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the  purpose  of  impeaching  the  commission,  in  an  action 
against  the  sheriff.  But  Mr.  Justice  Dampier  held,  that 
as  the  assignees  appeared  to  be  the  real  parties  to  the  ac- 
tion, the  subsequent  declaration  of  the  petitioning  creditor 
was  admissible ;  "  although  he  once  swore  to  the  existence 
of  a  debt  of  one  hundred  pounds,  upon  a  further  investi- 
gation of  the  accounts  he  might  have  found  he  was  mista-* 
ken." 

A  creditor,  who  releases  his  debt  to  the  assignees,  is 
competent  to  prove  the  act  of  bankruptcy,  although  the  ac- 
tion is  brought  by  the  bankrupt,  who  disputes  the  commis- 
sion ;(l)  and  a  release  to  the  assignees  alone  is  sufficient. 
(2)  Or  if  the  creditor  sell  his  debt  to  another  person,  and 
undertake  to  assign  it  when  required,  this  will  extinguish 
his  interest  and  restore  his  competency  :(3)  for  though  a 
debt  cannot  be  assigned  at  law,  yet  an  assignment  would  384 

be  valid  in  a  court  of  equity ;  and,  after  the  sale  creditor  is 
merely  a  naked  legal  trustee,  for  the  purchaser  has  no  in- 
terest in  the  debt. 

« 

A  bankrupt  is  not  competent,  in  an  action  by  his  assign-  Bankrupt. 
ees,  to  give  any  evidence  that  may  increase  the  fund,  or  to 
prove  his  own  act  of  bankruptcy,  or  explain  an  equivocal 
act ;  nor  is  he  competent  to  prove  the  petitioning  credit- 
or's debt,  or  any  other  fact  necdssary  to  support  the  com- 
mission.(4)  He  cannot  be  questioned  as  to  any  antecedent 
act  of  bankruptcy;  and,  in  case  of  a  second  commission,  he 
cannot  be  a  witness  under  that  commission,  unless  he  has 
paid  fifteen  shillings  in  the  pdund«(5)  A  bankrupt,  who 
has  not  obtained  his  certificate,  may  be  a  witness  against 
himself,  bnt  not  for  himself;  that  is.  he  may  be  a  witness  to 
decrease,  not  to  increase  the  fund.(6) 

( 1 )  Koopen  v  Chapman,  Peake  sold  for  leas  than  5  shiHtnga  in  tha 
#.  P.  C.  19.  pound. 

(2)  Ambrose  r  Clendon,  Rep.  (4)  See  Treat,  on  £v.  vol.  i.  p. 
Temp.  Hard.  267.  63. 

(3)  Granger  ▼  Furlong,  2  Black.  (5)  lb . 

1273.  Heath  y  flail,  4  Taunt.  326  (6)  Butler  r  Cooke,  Cowp.  70. 
The  debt,  in  the  former  case,  was 
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A  bankrupt  has  been  admitted,  in  an  action  by  the  as* 
signees  to  recover  money  levied  under  .an  execution  on  a 
warrant  of  attorney,  to  prove  that  the  defendant  knew  of 
his  insolvency  at.  the  time  when  the  execution  was  is* 
sued;(l)  "  the  rule,"  said  Lord  EUenborough,  "  is  res- 
tricted to  evidence  affirming  or  disaffirming  the  bankrupt* 
cy."  And  if  the  defendant  calls  the  bankrupt  as  his  wit- 
ness, in  a  case  where  he  is  competent  to  give  evidence,  (as, 
to  prove  that  the  defendant  was  not  indebted  to  the  bank* 
nipt,)  he  waives  all  objection  to  his  general  competency; 
and  the  bankrupt  may  be  cross-examined  as  to  the  requi- 
sites to  support  the  commission.(2) 

Wife  of  bank-       As  the  bankrupt  is  not  competent  to  support  the  com- 
r^tm  mission,  so  neither  is  the  bankrupt's  wife ;  for  an  unity  of 

interest  subsists  between  them.  The  stat.  of  21  Jac.  1.  c. 
9.  s.  5.  &  6.,  Which  empowers  the  commissioners  to  ex- 
amine the  wife,,  implies,  that  without  such  statutory  pro- 
vision she  would  not  have  been  competent  to  give  evi- 
dence. 

285  In  an  action  by  assignees  to  recover  a  promissory  note 

which  had  been  paid  by  the  bankrupt  into  the  hands  of 
the  defendants,  who  were  bankers,  (the  balance  on  the 
general  account  between  them  and  the  bankrupt  being 
against  the  latter,)  the  wife'  of  the  bankrupt  was  called.by 
th"  plaintiffs,  to  prove  that  the  note  had  been  paid  in  con- 
templation  of  bankruptcy ;  and  on  an  objection  taken  to 
her  competency,  as  interested  for  her  husband  to  increase 
the  dividend,  Lord  Kenyon  held,  that  she  was  indifferent 
in  point  of  interest ;  since,  if  the  plaintiffs  recovered  in 
this  action,  the  defendants  would  be  creditors  against  the 
bankrupt's  estate  to  the  amount  of  the  note.(S)  However, 
it  may  be  observed,  if  the  bankrupt's  property  would  not 

(1 )  Heed  v  James,  1  Stark.  134.  point  appears  to  be  clear. 

(2)  Assignees  of  Gill  v  Wood-  (3)  Jourdaine  v  Lefevre  and 
mass,  cited  in  Christian's  Bank,  others,  1  Esp.  N\  P.  C.  66.  >ee 
L.  2  vol.  669.,  as  from  Buller*B  N.  the  observations  on  this  case  in 
P.  p.  38.  I  cannot  find  the  case  Christian's  Treat,  ori  the  Bank, 
in  the  book  referred  to.    But  the  L.  vol.  i. 
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pay  twenty  shillings  in  the  pound,  the  witness  had  a  great- 
er interest  on  the  side  of  the  plaintiffs  than  on  that  of  the 
defendant;  for,  in  case  the  plaintiffs  should  recover,  the 
defendants  would  hare  to  pay  the  whole  amount  of  the 
note;  and  though  they  might  afterwards,  as  creditors, 
prove  a  debt  to  that  amount,  they  would  not  receive  the 
whole ;  and  what  they  lose,  the  dividends  would  gain :  so 
that  the  general  fund  would  be  more  increased  by  the  ad- 
dition of  the  amount  of  the  note,  than  it  would  be  dimin- 
ished by  the  deduction  of  the  dividend  paid  to  the  defend- 
ants ;  and  the  higher  the  dividends  are,  the  greater  will  be 
ih*e  allowance  of  the  bankrupt ;  and  the  greater,  conse- 
quently, the  interest  of  the  bankrupt's  wife. 

Declarations  by  the  bankrupt,  made  before  his  bank-  Declaration!* 
ruptcy,  in  which  he  states  that  a  debt  was  owing  from  him  rf bantolPt- 
to  the  petitioning  creditor,  are  admissible  in  evidence,  as 
an  admission  of  a  debt.  Upon  the  same  principle,  entries 
to  that  effect  in  the  bankrupt's  book,  clearly  proved  to 
have  been  made  before  the  act  of  bankruptcy*  are  admis- 
sible.(1)  But  proof  of  an  admission  of  a  debt,  made 
after  the  act  of  bankruptcy,  cannot  be  received  as  evidence* 
jn  an  action  by  the  assignees  against  a  third  person. (2) 
Such  an  admission  would,  indeed,  be  evidence  against  the  286 

bankrupt  himself,  in  an  action  brought  by  him  against  an 
assignee,  to  try  the  validity  of  the  commission  :  in  that  ac- 
tion, therefore,  proof  of  the  bankrupt's  conduct  and  de- 
meanour, in  the  investigation  of  accounts  before  the  com- 
missioners, is  admissible  evidence  against  him,  as  an  ad-  . 
mission  of  the  petitioning  creditor's  debt.(3) 

An .  acknowledgment  by  the  bankrupt,  the  drawer  of  a 
bill  of  exchange,  in  a  conversation  between  him  and  the  pe- 
titioning creditor,  (to  whom  the  bill  had  been  indorsed,) 
that  the  bill  would  not  be  paid  by  him,  but  that  it  would 

(1)  Watts  v  Thorpe,  1  Campb.  (2)  Kobson  v  Kemp,  4  Esf>.  N. 

376.    Dowton  v  Crow,  i  Esp.  N.  P.  C.  233. 

P.  C.  167.     Hoare  v  Coryton,  4  (3)  Jarrett  v  Leonard,  2  Mauta 

Taunt.  560.    See  ante,  p.  277.  &  Sclw.  265. 
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come  back,  is  sufficient  to  dispense  with  proof  of  notice  of 
the  dishonour  of  tte  bill,  although  the  conversation  took 
place  after  the  act  of  baukruptcy.(l)  In  order  to  establish 
such  a  debt  of  the  petitioning  creditor,  it  would  be  neces- 
sary  to  prove  a  notice,  to  the  drawer,  of  the  djshonour  of 
the  bill,  or  at  least  to  show,  that  the  notice  might  be  dis- 
pensed with ;  and  such  a  declaration  of  the  bankrupt,  even 
after  his  act  of  bankruptcy,  is"  admissible,  to  show  that  he 
had  dispensed  with  the  notice,  and  will  make  the  ordinary 
and  formal  proof  unnecessary. 

The  declarations  of  the  trader  at  the  time  of  his  depart- 
ing from  his  dwelling  house  or  of  his  absenting  himself,  are 
properly  received  in  evidence,  as  showing  the  motive  of 
his  absence ;  for,  it  is  the  intent,  with  which  he  departed 
from  his  dwelling  house,  that  constitutes  the  act  of  bank- 
ruptcy.^)    An  admission  by  the  bankrupt,  during  his  ab- 
sence from  his  dwelling  house,  that  he  has  absented  him- 
self to  avoid  his  creditors,  is  good  evidence :  so  »  an  ad- 
mission of  the  same  kind,  in  preparing  to  depart  from 
home,  or  in  the  act  of  returning.'  The  time  when  the  dec- 
laration was  made,  is  most  material;  and  if  the  particular 
time  is  not  clearly  proved,  the  declaration  is  not  admism 
ble  (3)    In  strictness,  the  declaration  ought  to  accompany 
the  act-  or,  at  least,  if  not  precisely  contemporaneous,  it 
Lid  be  so  connected  with  the  act,  that  it  «-JF£* 
be  considered  as  the  result  and  consequence  o «*  co-«. 
isting  motives  :(4)  but  even  this  is  adm.tt.ng  of  some  lat.- 
tude  in  the  construction  of  the  rule,  and  to  a  greater  ex- 
tent, perhaps,  than  courts  of  law  would  at  present  be  oib- 
posed  to  allow.    The  general  rule,  and  the  most  correct 
rule,  appears  to  be,  that  the  declarations  of  a  bankrupt, 

riMWtt  t  Levett.13  East,213.    on  Evid.  toI.  1,  p.  278. 

8i  ^^  v  Ciendan.  Rep.        «)  Ma»h  v  Meaffer.l  SUrfae, 

2P  ^KJ£&*&    'I*)  ^e  Bateman  *  Bailey,  5  T. 

T*  R."  512.    Ex  parte  Hague,  I    vol.  1,  p.  278. 
Rose's  Bank.  Caa.  150.    See  Tr. 
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made  at  any  time  after  the  act,  cannot  be  admitted  to  ex- 
plain an  antecedent. absence  or  any  other  past  transaction, 
which  <rt  the*  time  of  making  the  declarations  was  com- 
pletely finished.(l)  To  admit  such  declarations  would  be 
in  effect  to  receive  an  admission  by  the  bankrupt,  that  he 
had  committed  an  act  of  bankruptcy :  a  fact,  which  the 
bankrupt  himself  would  not  be  allowed  to  prove  ;  and  yet, 
as  was  suggested  in  the  argument  in  the  case  of  Bateman 
v.  Bailey,(2)  it  would  be  much  less  dangerous  to  hear  the 
bankrupt's  own  account  upon  his  oath,  than  his  bare  rela- 
tion to  third  persons  at  second  hand. 

With  respect  to  the  method  of  rendering  the  bankrupt 
a  competent  witness,  the  subject  has  been  before  so  much 
discussed,(3)  it  is  unnecessary  to  add  ferny  thing  in  this 

place*  ; 

* 

The  bankrupt  is  not  divested  of  his  property  until  an  Alignment; 
assignment   is   executed  ;  when  the  assignment  is  once  » 

made,  it  vests  the  personal  property  in  the  assignees  from 
the  time  of  the  bankruptcy.(4)  This  assignment  is  to  be 
proved  in  the  regular  manner,  by  producing  the  deed,  and 
proving  the  execution  by  the  commissioners. 

But  this  doctrine  of  relation  has  been  considered  as  ap- 
plicable only  to  the  assignment  of  the  personal  property, 
and  not  to  extend  to  the  conveyance  of  the  freehold  pro-  5ftJ> 

perty  of  the  bankrupt.  In  an  action  of  ejectment,  there- 
fore, where  the  demise  was  laid  after  the  date  of  the  com- 
mission, but  before  the  general  assignment,  and  also  before 
the  bargain  and  sale  of  the  lands  in  question  to  the  as- 
signees (the  lessors  of  the  plaintiff,)  the  Court  of  King's 
Bench  held,  that  the  plaintiff  was  not.  entitled  to  reco- 

(1)  Kobion  v  Kemp,  4  Esp.  N.    p;  134. 

F»  C.  333.  (4)  Case  <*f  Bankrupts,  2  Rep, 

(2)  5  T.  R.  513.  26.  a. 

(3)  See  Treat,  on  Ert  vol.  i. 
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.  ver.{i)  The  Court  enquired,  as  the  report  6tatee,  if  there 
was  any  authority  extending  the  doctrine  of  relation  io  the 
conveyance  of  the  bankrupt's  freehold ;  and,  no  authority 
being  cited,  they  said  that  it  remained  in,  the  bankrupt, 
though  not  beneficially,  until  taken  out  of  him  by  the  con* 
vejance. 

The  deed  indented  must  appear  also  to  have  been  en- 
rolled ;  the  statute  above  mentioned  expressly  requires  en- 
rolment; the  commissioners  are  invested  with  a  power 
which  must  be  executed  in  the  manner  prescribed,  or  it 
will  have  no  effect  in  passing  the  estate.(2)  Lastly,  the 
deed  must  be  enrolled  within  six  months  after  the  date  of 
the  deed,  according  to  the  express  provision  of  the  act  of 
parliament  relating  to  the  enrolment  of  bargains  and  sales.* 
28Q  The  execution  of  the  deed  of  bargain  and  sale  is  to  be 

proved  in  the  regular  raanner.{3)    A  bargain  and  sale  of 
freehold  lands  may  also  be  proved  by  an  examined  copy  of 

(1)  Doe  dem.  Esdaile  v  Mitch-  196.  Bennet  v  Handy,  Carth.178. 
ell,  2  Maule  &  Selw.  446f  Elliott  v  Danny,  12  Mod.  3. 

(2)  Perry  r  Bowes,Sr.T.  Jones,        (3)  See  Tr.  on  Ev.  vol.  1,  492. 

*  The  at,  37  Hen.  a.  c  16.  enacts,  that  no  manors,  lands.  Sec.  shall 
pass,  alter,  or  change  from  one  to  another,  whereby  any  estate  of  in* 
heritance  or  freehold  shall  take  effect,  or  any  use  thereof  to  be  made, 
by  reason  only  of  any  bargain  and  sale  thereof,  except  the  same  bar- 
gain and  sale  be  made  by  writing  indented,  sealed,  and  enrolled  ia 
one  of  the  king's  courts  of  record,  or  else  within  the  county  or  coun- 
ties where  the  said  lands,  he.  lie,  before  the  custos  rotulorum  and  two 
justices  of  the  peace,  and  the  clerk  of  the  peace  of  the  same  county 
or  counties,  or  two  of  them  at  the  least,  whereof  the  clerk  of  the 
peace  to  be  one ;  and  the  same  enrolment  to  be  had  and  made  within 
six  months  next  after  the  date  of  the  same  writings  indented. 

f  The  statute  of  Elizabeth  (stat.  13  El.  c.  7.  s.  2.)  gives  the  com- 
missioners, or  the  greater  part  of  them,  power  by  deed  indented,  en- 
rolled in  one  of  the  king's  courts  of  record  to  make  sale  of  the  lands, 
tenements*  and  hereditaments  belonging  to  such  debtor;  and  provides 
also  that  every  direction,  order,  bargain,  sale,  and  other  things  done 
by  the  person  so  authorised  shall  be  good  and  effectual  to  all  intents 
and  purposes  against  the  said  offender,  debtor,  &c.  and  against  all 
other  persons  claiming  by  or  under  such  debtor  by  any  act  done  after 
such  person  shall  become  bankrupt. 
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the  enrolment,  signed  by  the  proper  officer.(l)  A  certifi- 
cate on  the  bargain  and  sale,  signed  by  tbe  officer  whose 
duty  it  is  to  enrol  such  deeds,  will  be  evidence  of  its  en- 
rolment, and  of  the  time  when  it  was  enrolled.(2)  The 
time  of  enrolment  may  be  proved  also  by  an  examined 
copy  of  the  officer's  indorsement  on  the  enrolled  deed ; 
and  since  the  enrolled  deed  is  a  record,  and  the  indorse- 
ment of  the  time  as  well  as  of  the  fact  of  enrolment  is  part 
of  the  record,  the  indorsement  will  be  conclusive  as  to  tbe 
time. (3) 

(1)  See  Tr.  on  Ev.  vol.  1, 495.    Tr.  on  Ev.  vol.  1,  388.  499. 

(2)  Kinnerstejr  v  Orpe,l  Doug,        (3)  The  King  in  aid  of  Reed  ▼ 
56.  58.    The  King  in  aid  of  Reed    Hopper,  3  Price,  495. 

▼  Hopper,  3  PrUe,  495.;  and  sec 


CHAP.  V. 


Of  Evidence  in  Actions  Ay,  or  against,  Executors  or 

Administrators* 

FIRST,  of  evidence  in  an  action  by  an  executor  or  ad- 
ministrator. 

If  an  executor  bring  an  action  for  a  thing  which  he  de- 
mands in  right  of  his  testator,  he  ought  to  name  himself 
executor  ;(1)  and  an  administrator  ought  to  name  himself 
administrator,  when  he  makes  the  demand  in  right  of  his 
intestate.  In  such  actions,  brought  in  right  of  tbe  de- 
ceased, if  the  defendant  plead  the  general  issue,  with.  9qa 
out  pleading  in  abatement  that  the  plaintiff  is  not  executor 
or  administrator,  the  plaintiff  will  not  be  obliged  to  prove 
himself  invested  with  the  character  in  which  he  clatms,(a) 

(1)  Com.  Dig.  title  Pleader.  (2  D.  X.) 


(a)  Vide  Carpenter  and  Rose  t  Whitman  and  another,  15  John*. 
Rep..  208.    2  Browne,  115. 
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nor  will  the  defendant  be  allowed  to  controvert  his  title  to 
recover.  Thus  in  an  action  of  trover,  brought  by  the 
plaintiff*  as  administrator,  on  the  possession  of  the  decea- 
sed and  for  a  conversion  in  his  life-time,  if  the  defendant 
plead  the  general  issue,  the  plaintiff  would  have  only  to 
prove  the  property  in  the  deceased,  and  a  conversion  by 
the  defendant ;  he  need  not  prove  himself  administrator, 
for  that  is  admitted  on  the  record,  and  the  defendant  can- 
not now  contest  that  point.  Lord  Holt,  therefore,  held  in 
such  a  case,  that  the  defendant  could  not  be  admitted  to 
prove,  under  the  general  issue,  that  the  supposed  intestate 
had  made  a  will,  appointing  another  person  his  execu- 
tor^ 1)  Nor  can  the  defendant  prove  under  the  general 
issue,  that  there  is  another  executor  living  besides  the 
plaintiff;  this  also  being  matter  of  a  plea  in  abatement.(2) 
So  if  the  plaintiff  sue  as  executor,  on  a  breach  of  cove- 
nant in  a  lease,  charged  to  have  been  committed  in  the 
time  of  the  testator,  and  the  defendant  plead  non  est  foe- 
turn,  or  that  he  has  not  broken  the  covenants  in  the  lease, 
this  is  an  admission,  on  the  record,  of  the  plaintiff's  title 
to  sue.  Or  if  the  plaintiff  sue  as  administrator,  in  an  ac- 
tion of  assumpsit  on  promises  to  the  intestate,  and  make  a 
profert  of  the  letters  of  administration,  the  plea  of  non 
assumpsit  admits  the  title  of  administrator,  so.that  the  let- 
ters need  not  be  produced  ;(3)  and,  if  they  are  produced, 
the  defendant  cannot  object  to  them  as  not  properly 
stamped.(4) 

Where  the  plaintiff  brings  an  action  in  his  own  right,  he 
need  not  name  himself  executor  or  administrator,(a)  or 

(1)  Marsfield  v  Marsh,   2  Lord  (3)  Watson  v  King,   4  Campb. 

Raym.  824.  272. 

(2 1  Com .  Dig.  title  Abatement.  (4)  Thynne  v  Protheroe,21ffanI. 

(K.  13.)  &  Sclw.  553. 


(a)  In  debt  by  an  administrator  upon  a  judgment  recovered  by  him 
in  that  capacity,  he  need  not  declare  as  administrator.  Talmadge  r 
Chapel  and  others,  16  Mass.  Rep.  71.  Where  one  of  three  executors, 
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make  profert  of  the  letters  testamentary  :(1)  and  if  he  so  . 
names  himself,  when  the  suit  is  in  his  own  right,  it  will  be 
merely  surplusage.(l)    But  if  the  plaintiff  claim  property  291 

in  goods  as  executor  or  administrator*  he  must  prove  his 
title  as  such,  though  he  sue  in  his  own  right ;  and  it  will 
be  competent  to  the  defendant,  under  the  general  issue,  to 
controvert  his  title.  Thus,  if  the  plaintiff  in  an  action  of 
trover  declare  upon  property  in  himself,  and  it  appears  in 
evidence  that  he  claims  the  goods  as  administrator  to  J.  S. 
&c.  proof  that  J.  S.  has  made  a  will,  appointing  an  exec- 
utor, would  be  a  bar  to  the  plaintiff,  because  it  would  de- 
feat his  property,  upon  which  his  action  is  founded.(2)  Or 
if  the  plaintiff  declare  in  trover  as  administrator,  upon  a 
conversion  in  his  own  time,  he  must  prove  himself  to  be 
such  :  the  question  is  raised  by  the  plea  of  not  guilty  in 
trover,  which  goes  to  the  foundation  of  the  plaintiff's  title; 
and  the  want  of  administration  need  not  therefore  be  spe- 
cially pleaded.(3) 

Although  the  executor  derives  his  title  from  the  will  by  Proof  of  e*c< 
which  he  is  appointed,  and  not  from  the  probate  of  the  cutl0D* 
will,  yet  it  is  the  probate  alone  which  authenticates  hid 
right ;  and  the  probate  is  the  only  legitimate  evidence  of 
personal  property  being  vested  in  an  executor,  or  of  the 
executor's  appointment (4)  And  an  examined  copy  of 
the  probate  is  evidence  of  the  person  there  named  being 
executor.(5)  But  an  examined  copy  of  the  will  is  not 
evidence  of  that  fact ;  nor  can  the  original  will  itself  be 
read  in  evidence,  unless  it  bear  the  seal  of  the  spiritual 

(1)  Com.Di£.tit.Pleader,(2D.l.)  Stevens,  3  Taunt.  115. 

(2)  By  Lord  Holt,  in  Marsfield  v  (4)  See  Treat,  on  Evidence, 
Marsh,  2  txL  Baym.  824.  vol.  1,  p.  336. 

(3)  By  Lawrence,  J.   in  Hunt  v  (5)  lb.  p.  39T 

L 

who  was  indebted  to  testator,  refuses  to  act  and  gires  a  bond  for  the 
debt  to  the  other  two,  describing  them  as  executors,  held  that  they 
could  maintain  an  action  in  their  private  capacity.  Gardner  fc  Heyer 
▼.  Miller.  19  Johns.  T*ep.  188.    Et  vide  4  Teates,  105. 
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court,  or  some  other  marie  of  authentication.^ )  If  the 
probate  has  been  lost,  an  exemplification  of  it  from  the  re- 
cords of  the  spiritual  court  will  be  evidence  of  the  wiU 
having  been  proved»(l.) 

A  probate  under  the  seal  of  the  ordinary  unrevoked,  is 
conclusive  as  to  the  appointment  of  executor  and  the  con- 
tents of  the  will;  and  cannot  be  impeached  by  evidence  in 
292  the  courts  of  common  law.(2)    Proof  that  the  wijl  was'fcr- 

ged,  or  that  the  testator  was  insane,  is  therefore  not  admis- 
sible*^) But  the  defendant  may  show,  (if  the  nature  of  his 
plea  allow  him  to  enter  into  such  proof,)  that  the  seal  at* 
tached  to  the  supposed  probate  has  been  forged,(3)  or  that 
the  supposed  testator  is  stall  alive,  or  that  the  letters  testa- 
mentary have  been  revoked  and  annulled. 

ttroef  of  admi-      The  title  of  the  plaintiff  as  administrator  may  be  proved 

by  the  letters  of  administration ;  or  by  the  original  book 
of  acts,  which  directs  the  grant  of  letters  of  administration, 
with  the  surrogate's  fiat  ;(4)  or  by  an  examined  copy  of  (he 
entry  in  such  original  book.  The  letters  of  administra- 
tion must  be  properly  stamped,  or  they  are  absolutely 
void :  if  it  appear,  therefore,  that  the  plaintiff  sues  as  ad- 
ministrator for  a  greater  value  than  is  covered  by  the  ad 
valorem  stamp  of  the  letters  of  administration,  he  cannot 
recover  in  the  action,(5)  provided  the  proof  of  his  being 
administrator  is  a  necessary  part  of  his  case.(G) 

Statute  of  lim-      If  the  declaration,  in  an  action  of  assumpsit,  charge  the 
itations.  defendant  on  promises  made  to  the  testator,  and  not  on 

any  promise  made  to  the  plaintiff,  and  the  defendant  plead 
the  statute  of  limitations,  upon  which  issue  is  joined,  the 

(l)Ib.  p.  397.  (5)  Hunt  t  Stevens,  3  Taunt. 

(2)  Treat,  on  Evid.  vol.  S.  p.  113.  The  amount  of  the  stamp 
356.  As  to  the  proof  of  the  revo-  was  proved  by  a  copy  of  the  bond 
cation  of  a  probate,  see  ib.p.  given  to  the  ordinary,  entered  in 
398.  the  books  of  the   officer  of  the 

(3)  1  Stra.  671.  Prerogative  Court. 

(4)  See    Treat,  on   Evidence,  (6)  See  ante,  290.  (4.) 
vol.  i,  p.  S99. 
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plaintiff  will  not  be  allowed  to  prove  a  promise  made  to 
himself  by  the  defendant  within  six  years,(l)  or  an  ac- 
knowledgment of  the  debt  by  the  defendant  after  the  testa- 
tor's death. (2)  The  proof  of  a  promise  to  the  plaintiff  is 
manifestly  inapplicable  to  a  declaration  which  only  char- 
ges a  promise  to  the  testator ;  and  an  acknowledgment  of 
the  debt,  though  it  imply  a  promise  to  pay,  can  only  imply 
such  promise  to  a  person  living  at  the  time  when  the  ac- 
knowledgment is  made,  and  cannot  refer  back  to  the  peri-  393 
ed  before  the  testator's  death,  (a; 

Secondly,  of  evidence  in  an  action  against  an  executor  Plea  of  ne  un- 
•r  administrator.  *ues  c*ccuter' 

If  the, defendant  intend  to  controvert  the  fact  of  his  be- 
ing executor  or  administrator,  he  ought  to  plead  that  he  is 
not  such;  unless  he  pleads  this  matter  specially,  he  admits 
himself  to  be  executor  or.  administrator,:  as  charged  in  the  * 
declaration:  and  the  point  cannot  afterwards  be  contested 
at  the  trial  of  the  cause*  But  if  the  defendant  plead  in 
bar  of  the  action,  that  he  kt  not  executor,  or  that  he  is  not 
administrator,  in  that  case  the  plaintiff  will  have  to  prove 
the  affirmative  of  the  proposition. 

Proof  that  the  defendant  has  intermeddled  with  the  pro- 
perty of  the  deceased,  so  as  to  make  himself  executor,  dc 
son  tort,  is  sufficient  proof  of  his  being  executor,  and  will 
render  him  chargeable  as  such.  The  instances,  most  com- 
monly mentioned,  by  which  a  person  makes  himself  exec- 

Cl)  Dean   (or  Green)  v  Crane,     6  Mod.  309,    2  Ld.  Raym.  1101. 
•n  a  conference  of  aU  the  Judges,        (2)  Sarell  v  Wine,  3  East,  409. 


(a)  A  new  promise  by  an  executor  or  administrator,  within  six 
years,  takes  the.  case  out  of  the  statute  of  limitations,  as  well  in  an 
action  against  an  administrator  de  bonis  noa,  as  against  the  original 
executor  or  administrator,  who  made  the  promise.  Emerson  v  Thomp- 
son and  another,  16  Mass.  Rep.  429.  In  an  action  by  an  executrix, 
for  the  use  and  occupation  of  a  house  belonging  to  the  testator,  the 
heir  was  held  an  incompetent  witness,  he  being  interested  to  increase 

the  fund.   White  v.  Derbv,  1  Mass.  Rep.  239. 
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utor  de  son  tort,  are  such  as  taking  possession  of  the  goods 
of  the  deceased  and  converting  them  to  one's  own  use, 
paying  the  debts  of  the  deceased  out  of  his  assets,  receiv- 
ing or  releasing  debts  due  to  the  deceased,  answering  as 
executor  in  a  suit,(l)  and  other  acts  of  the  same  kind; 
such  acts  directly  affect  the  interest  of  the  creditors,  and 
they  are  characteristic  of  an  executor*  But  the  defendant 
will  not  be  involved  in  the  charge  of  an  executorship  by 
such  an  act  as  ordering  the  funeral  of  the  deceased,  or  ta- 
king an  inventory  of  his  effects,  or  paying  out  of  his  own 
money  ihe  debts  of  the  deceased  or  any  part  of  the  lega- 
cies ;(2)  for  these  are  rather  the  acts  of  kindness  or  char- 
ity than  any  assumption  of  the  office  of  executor.(o) 

The  formal  and  documentary  proof  of  being  executor  or 
2^4  administrator  has  been  before  briefly  mentioned*     For  the 

purpose  of  introducing  such  evidence,  it  may  be  always 
prudent,  but  it  is  not  always  necessary,  to  give  notice  to 
the  defendant  to  produce  at  the  trial  the  probate  of  the 
will  or  the  letters  of  administration.  In  the  case  of  Davis 
v.  Lady  Eh  Williams,(3)  (where  an  examined  copy  of  an 
entry  in  the  act-book,  in  the  registry  of  the  prerogative 
court,  stating  that  administration  had  been  granted  at  a 
certain  time  to  Lady  El.  Williams,  was  received  as  proof 
of  the  fact  of  her  being  administratrix,)  a  previous  notice 
to  produce  the  letters  of  administration  was  considered  to 
he  unnecessary ;  the  proof  there  offered  was  clearly  not  of 
a  secondary  or  inferior  nature,  and  would  be  good  primary 
evidence  even  on  behalf  of  the  person,  described  in  the 
entry,  in  support  of  his  claim  as  administrator.  In  the 
case  of  Gorton  against  Dyson  and  another,  sued  as  execu- 
tors of  J.  H.(4)  (where,  for  the  purpose  of  proving  an  ac- 

(1)  Bac.  Ab.  tit.  Executor,  21.        (3)  IS  East,  234. 

Toller's  Law  of  Executor,  cb.  2,        (4)  1  Broderip  and  Bingham's 
sect.  2.  Hep.  C.  P.  219. 

(2)  3  Bac.  Ab.  p.  22. 

(a)  As  to  executor  de  ton  tort,  see  further  Osborne  ▼  Moss,  7  Johns, 
ftep.  161.  Rattoon  and  another  v  Orcracker,  8  Johns.  Rep.  126. 
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knowledgmcnt  by  J.  H.  in  his  will,  of  his  having  received 
a  sum  of  money,  for  which  the  action  was  brought,  it  be- 
came material  to  prove  the  contents  of  the  will,)  an  officer 
of  the  Ecclesiastical  Court  produced  a  document,  purport- 
ing to  be  the  original  will  of  J.  H.,  under  the  seal  of  the 
Ecclesiastical  Court;  and  there  was  an  indorsement  on 
the  will,  by  the  officer  of  the  Ecclesiastical  Court,  pur- 
porting that  probate  had  been  granted  to  the  defendants 
upon  it  as  the  will  of  J.  H.,  and  that  the  defendants  had 
accordingly  sworn  to  the  value  of  the  effects  ;(1)  this  evi- 
dence was  held  by  the  Court  of  Common  Pleas  to  have 
been  properly  admitted.  A  notice  to  produce  the  probate 
of  the  will,  it  may  be  observed,  had  in  this  case  been  given 
to  the  defendant*  But  even  without  such  notice,  it  seems, 
the  evidence  would  have  been  admissible  for  the  purpose 
for  which  it  was  produced ;  for  since  the  defendants  had 
obtained  probate  on  this  document,  and  had  thus  acted 
upon  it  as  the  will  of  J.«H«,  the  document  would  be  admis- 
sible against  them,  after  such  an  admission,  as  the  genuine 
writing  of  the  teatator.(2) 

Although  proof  of  a  notice  to  produce  the  probate  or  let* 
ters  of  administration  is  necessary,  before  secondary  evi- 
dence of  them  can  be  received;  yet  it  will  not  be  previ- 
ously necessary  to  prove  also,  that  the  probate  or  letters 
are  in  the  defendant's  possession ;  for  if  he  has  been  duly 
appointed  executor  or  administrator,  they  must  necessarily 
be  presumed  to  be  in  his  possession :  and  the  notice  to 
produce  them,  therefore,  will  at  once  enable  the  plaintiff 
to  give  secondary  evidence  of  the  defendant's  appointment. 
Some  proof  of  the  identity  of  the  party,  namely  that  the 
person  described  in  the  documentary  evidence  as  executor 
or  administrator  is  the  party  sued,  will  be  indispensably 
necessary. 

If  the  defendant  plead  in  bar,  that  he  had  not  in  his     p]M  ^ 
possession,  at  the  time  of  the  commencement  of  -suit,  nor  Plen€  admini- 

(1)  See  p. 221  of  the  report.  (2)  See  the  opinion  of  Richardson  J. p. 221. 
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stravit.*  hag  haj  at  any  time  since,  any  goods  of  the  deceased^* 

be  administered,  and  the  plaintiff  reply  that  the  defendant 
had  goods,  &c.  in  his  possession  at  that  time.(a)  upon  which  . 
the  parties  join  issue,  here  the  burthen  of  proof  will  be 
on  the  plaintiff,  who  ought  to  prove  assets  in  the  posses- 
sion of  the  defendant  cither  before  or  at  the  time  alleged. 
(b)  He  cannot  prove  under  this  issue,  that  assets  have 
been  received  subsequently  to  the  commencement  of  the 
spit;  to  be  admitted  into  such  proof,  he  should  have  re- 
plied this*  matter  speci?dly.(l)  In  addition  also  to  the 
proof  of  assets,  it  will  be  necessary  for  the  plaintiff,  in 
an  action  of  assumpsit,  to  prove  the  amount  of  the  debt, 
which  he  seeks  to  recover;  for  though  the  plea  admits 
3$6  some  debt,  it  does  not  admit  the  amount*     But  the  rule  is 

different  in  an  action  of  debt,  where  a  specific  debt  is  de- 
manded; as,  in  an  action  of  debt,  if  the  defendant  plead 
plane  administravit,  without  also  pleading  nil  debet,  there 
the  debt  is  admitted  by  the  plea,  and  need  not  be  proved. (2) 

An  inventory  of  the  goods  of  the  deceased,  which  has 
been  delivered  by  the  defendant  to  the  Spiritual  Court,  is 
evidence  against  him  as  proof  of  assets  ;(c)  and  it  will  be 
competent  to  the  plaintiff  to  prove  that  the  goods  compri- 
sed in  the  inventory  have  been  undervalued.(3)  If  the  in- 
ventory produced  does  not  distinguish,  in  the  article  con- 
certing debts,  between  the  desperate  and  such  as  are  spe- 
rate,  it  will  be  sufficient  to  charge  the  executor  with  the 
whole  as  prima  facie  assets;  and  this  will  call  upon  him  to 
prove  any  of  them  desperate.(3)    An  admission  by  the 

*  ■ 

(1)  6  T.  R.  10.  Shqw.  81.    Shelly's  case,  1  Salt. 

(2)  Saunderson  v  Nicholle,  1    296.    Bull.  N.  P.  140. 

(3)  Bull.  N.  P.  140. 

*  This  plea  is  a  complete  answer  to  the  action,  so  that  if  the  issue 
on  this  plea  is  found  for  the  defendant,  he  will  be  entitled  to  the  gen- 
eral costs  of  the  action,  though  he  should  fail  on  other  pleas  pleaded 
by  him  in  bar.    Edwards  v.  Bethel,  1  Barn.  &  Aid.  254. 

(a)  As  to  the  form  of  this  plea,  vide  Fowler  v.  8harp  and  another, 
15  Johns.  Rep.  323. 

(6>  Bed  quare.  Vide  Piatt  v.  Bobbins  &  S wartwout,lJohns.Cas.27r6. 
(c)  Vide  Tappan  v.  Kain  and  another,  12  Johns.  Rep,  120. 
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defendant  that  a  debt  is  a  just  jiebt,  or  a  promise  to  pay  it 
as  soon  as  he  can,  is  not  evidence  to  charge  him  with  as- 
sets :(1)  such  an  admission,  said  the  Court,  must  be  under- 
stood with  a  reasonable  intendment,  and  the  executor  could 
not  mean  to  pledge  himself  to  commit  a  devastavit  by  pay* 
ing  this  debt  before  others  of  a  higher  nature.  Or,  if  an 
administrator  submit  to  an  arbitration  respecting  the 
amount  of  a  debt  supposed  to  be  due  from  the  intestate, 
such  a  submission  is  not  an  admission(a)  of  assets, (2)  Nor 
will  an  executor  admit  assets  by  paying  interest  on  a  bond 
due  from  the  testatort(S)  it  would  be  unreasonable,  that 
he  should  be  liable  for  the  whole  debt,  by  paying  a  part  out 
of  his  own  Qinds,  or  th^t,  because  he  has  enough  in  his 
hands  to  pay  the  interest,  he  should  be  thereby  concluded 
from  disputing  assets  for  the  principal. (fc) 

(1)  Hindsley  v  Basse],  12  East,        (3)  Cleverly  v  Brett,  cited  by 
32.  Butter,  J.  5  T.  B.  8. 

(2)  Pearson  v  Henry,  5  T.  B.  6. 


(a)  Vide  Schoonmaker  v.  Boosa  and  Pe  Witt,  17  Johns.  Bep.  301, 
Also  vide  2  Teates,  161. 

(6)  If  an  executor  or  administrator  confesses  a  judgment,  or  suffers 
judgment  by  default,  he  is  estopped  from  denying  assets,  to  the  ex- 
tent of  that  judgment,  as  far  as  regards  the  plaintiff  therein ;  but  it  is 
no  estoppel  in  an  action  by  another  plaintiff.  The  defendant  can  only 
avail  himself,  as  a  defence  in  an  action  by  another  creditor,  of  a  judg* 
ment  which  he  has  confessed,  by  pleading  it,  and  although  it  is  not 
an  admission  of  assets,  or  an  estoppel,  in  the  action  by  the  other  cred- 
itor, yet  it  seems  that  it  is  evidence  of  assets  to  be  left  to  the  jury: 
and  it  also  seems  that  the  neglect  of  an  executor  or  administrator  to 
file  an  inventory,  is  a  circumstance  of  some  weight  to  charge  him  with 
assets.  Buggies  fc  Hooker  v.  Sherman,  14  Johns.  Bep.  446.  An  ad- 
mission by  one  of  several  executors  or  administrators,  of  a  debt  due 
from  the  testator  or  intestate  does  not  conclude  the  others  from  shew- 
ing that  the  debt  had  been  paid.  James  and  Flack  v.  Hackley  and 
others,  16  Johns.  Bep.  273.  An  executor  is  only  chargeable  with  as- 
sets which  come  to  his  own  hands,  and  not  with  those  which  go  into 
the  hands  of  his  co-executor.  11  Johns.  Bep.  21.  If  executors  give 
a  promissory  note  as  executors,  they  cannot  in  an  action  on  the  note 
plead plene  adrmnistravit.  Childs  v.  Moxins,  Sec  2  tirod.  &  Bing.  200, 
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297  In  answer  to  the  proof  of  assets,  the  defendant  may 

show  under  the  issue  joined  on  the  plea  of  plene  adminis- 
travity  that  he  has  exhausted  the  assets  by  discharging  other 
debts  of  the  deceased,  not  inferior  in  their  nature  to  that 
of  the  plaintiff.  In  an  action,  therefore,  on  a  judgment 
recovered  against  the  deceased,  to  which  the  defendant 
pleaded  plene  administravit,  and  at  the  trial  the  plaintiff 
did  not  prove  that  the  judgment  had  been  docketed  in  pur- 
suance of  the  st.  4  &  6  W.  &  M.  c,  20.,  the  defendant 
was  allowed  to  prove  payment  of  bond-debts  to  the  extent 
of  the  assets  ;(1)  for  the  statute  of  W.  &  M.  expressly 
enacts,  that  judgments,  not  docketed  in  the  manner  therein 
mentioned,  shall  not  affect  lands  or  tenements  as  to  pur- 
chasers or  mortgagees,  or  have  any  preference  against 
heirs,  executors,  or  administrators  in  their  administration 
of  the  estates  of  their  ancestors,  testators,  or  intestates; 
so  that  all  such  judgments  are  put  on  the  footing  of  simple 
contract  debts.  And,  for  this  reason,  the  defendant  in  the 
last  cited  case  might  have  proved  payment  of  debts  on 
simple  contract,  as  well  as  debts  by  specialty.  But  if  the 
action  were  upon  a  bond,  the  defendant  could  not  prove 
payment  of  simple  contract  debts  under  the  plea  of  plene 
administravit^  though  he  may  not  have  had  notice  of  the 
bond-debt;  but  he  ought  to  plead  that  such  payments 
have  been  made  without  notice,  because  bonds  are  still  on 
the  same  footing  as  before  the  statute. (2) 

If  the  action  is  assumpsit,  and  the  debt,  which  the  de- 
fendant has  paid,  is  one  by  simple  contract,  the  creditor 
himself  is  competent  to  prove  it :  he  may  also  prove  hi* 
receipt  of  the  money  from  the  defendant.  If  the  action  is 
brought  upon  a  bond  of  the  deceased,  and  the  defendant 
would  prove  payment  of  other  bond-debts  in  the  course  of 
administration  of  assets,  he  ought  to  prove  the  execution 
of  those  bonds  in  the  regular  manner,  by  proof  of  the  seal- 

(1)  Ifickey  v  Itayter,   6  T.  R.        (2)  See  6  T.  R.  388.  by  Law- 
384.  rence,  J. 
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ing  and  delivery ;  and  if  there  is  a  subscribing  ntftness,  the 
bond  creditor  would  not  be  competent  to  prove  the  execu-^.  <£9& 
tion,  though  he  may  prove  the  payment  of  money  upon 
the  bond,  and  that  he  delivered  it  up  to  the  defendant^  1) 
But  if  the  debt,  which  has  been  paid,  is  a  bond-debt,  and 
the  action  against  the  executor  is  assumpsit  on  a  simple 
contract,  there,  it  is  said,  the  proof  of  payment  is  suffi- 
cient, without  proof  of  the  sealing  and  delivery  of  the 
bond  ;  and  the  reason  given  is,  that  if  there  is  no  bond, 
yet  in  this  action  the  administration  will  be  good  ;(2)  and 
in  such  case,  says  Mr.  Justice  Buller,(3)  the  creditor  may 
prove  his  bond,  and  the  debt  due  upon  it,  and  the  payment 
of  it. 

The  defendant  may  show,  under  the  plea  of  plene  ad- 
ministravit,  that  he  has  paid  out  of  his  own  money  to  the 
amount  of  the  value  of  the  assets  in  his  possession  ;(4) 
and  he  may  retain  assets  to  such  amount,  provided  he  has 
made  the  payment  in  discharge  of  debts  not  inferior  in 
their  kind  to  the  debt  of  the  plaintiff.  He  may  also  prove, 
under  this  plea,  other  subsisting  debts  in  an  equal  degree, 
(a)  and  retain  assets  to  their  full  amount.(5)  An  executor 
de  son  tort  cannot  retain  for  his  own  debt,  though  it  may 
be  of  a  superior  nature  :(6)  but  he  may  prove,  under  the 

(1)  See  Treat,  on  Ev.  vol.  1,  scribing"  witness. 

503.     In  the  case  of  Kingston  v  (2)  Saunderson  ▼  Nicholte,  1 

Grey,  1  Lord  Raym.  745.  the  re-  Show.  81.  Bull.  N.  P.  143. 

port  states,  that  "  a  creditor  was  (3)  Bull.  N.  P.  143.  citing  1 

admitted   by  Lord  Holt  C.  J.  to  Kaym.  745.  See  (1.) 

prove  his  bond,  and  the  debt  due  (4)  Co.  Litt.  283.  a.    Bull.  N. 

upon  it,  upon  pletu  administramt,  P.  140. 

he  having  before  received  of  the  (5)  Bond  v  Green,  Brownl.  75, 

administrator,  and  delivered  up  Plumer  v  Merchant,  3  Burr.  1380. 

the  bond."    This  is  the  whole  of  The  debt  in  the  case  in    Burr.' 

the  report;  from  which  it  does  not  arose  on  a  covenant  in  a  deed  of 

appear , whether  the  action  against  settlement;  the  action  was  debt 

the  defendant  was  assumpsit,  or  on  a  bond.      See  also  Harry  v 

debt  upon  bond;  nor  does  it  ap-  Jones,  4  Price,  89.  97. 

pear,  whether  the  execution  of  (6)  Curtis  v  Palmer, 3T.  B.587. 
the  bond  was  attested  by  a  sub- 


(a)  As  to  the  plea  of  outstanding  judgments  and  debts  of  a  superior 
degree,  vide  Douglas  v.  Satterlee  and  others,  %\  Johns.  Rep.  16. 
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|>lea  of  /y/ene  adminisiravit,  that  he  delivered  over  the 
goods  to  the  rightful  administrator  before  the  action  was 
brought'.(lJ 

If  an  executor  plead  phne  administravit,  and  the  plain- 
tiff reply,  that  he  sued  out  his  original  on  such  a  day,  and 
that  the  defendant  had  assets  then ;  and  the  defendant  in 
his  rejoinder  takes  issue,  that  he  had  not  assets  then :  the 
plaintiff  need  not  give  in  evidence  a  copy  of  the  original, 
to  prove  the  time  of  its  being  taken  out,  because  the  de- 
fendant admits  it  by  his  rejoinder.  But  if  the  plaintiff  re- 
ply assets  at  the  time  of  exhibiting  his  bill,  namely,  on 
such  a  day,  and  conclude  his  replication  to  the  country,  as 
in  such  case  he  may,  there,  although  the  plaintiff  states  his 
bill  to  have  been  exhibited  on  the  first  day  of  the  term, 
yet  if,  in  fact,  it  was  exhibited  afterwards,  the  defendant 
may  take  advantage  of  this  on  the  evidence,  so  that  he  sh&ll 
not  be  bound  for  what  he  paid  before. (2)  The  difference 
between  these  two  cases,  says  Mr.  Justice  Buller,  depends 
solely  on  the  manner  of  the  plaintiff's  replying  ;  for  in  the 
first  case,  the  plaintiff  alleged  the  time  of  suing  out  the 
original,  as  a  distinct  positive  fact,  and  concluded  with  an 
averment ;  and  so  the  defendant  was  at  liberty  to  take  is- 
sue in  his  rejoinder  on  the  time  of  the  original's  issuing,  or 
on  his  having  assets :  but  in  the  last  case  the  defendant  had 
no  opportunity  of  putting  the  time  of  exhibiting  the, bill  in 
issue;  but  was  obliged  to  join  in  the  issue  tak^n*  by  the 
plaintiff,  that  the  defendant  had  assets  on  the  day  when  the 
plaintiff  exhibited  his  bill,  and  the  day  mentioned  in  the 
replication,  being  alleged  under  a  videlicet,  is  totally  mate* 
rial* 

(1)  1  Salk.  313.  3  T.  R.  590.   "         (2)  Bull.  N.  P.  144. 
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Abuttals, 

of  close, 

rule  as  to  proof  of,  137- 

ACCEPTANCE, 
of  bill, 

effect  of,  23*  3*. 
general— special,  2& 
proof  of,  23. 
admission  of,  Id* 
by  part  payment,  Id. 
by  promise  to  pay,  id. 
effect  of,  24. 
tdmissionof,  by  patttier,  Id* 
adoption  of,  shewn  by  practice*  26* 
by  agent,  23. 

several  defendants,  Id. 
partners,  Id. 
date  of,  26. 
ACCORD  AND  SATISFACTION, 

proof  of,  under  general  inn*;  in  action  of  slander,  109. 
ACCOUNT, 
stated, 
proof  of,  87. 

admission  of  debt  opona  single  article,  sofficient,Id. 
award,  evidence  of,  when,  72. 
accounting  with  plaintiff  in  a  certain  character,  ad- 
mits it,-  87. 
defendant  may  dispute  the  several  items,  Id. 
ACQUITTAL, 
proof  of, 

by  record,  111. 
or  examined  copy,  Id* 
ACTION, 

commencement  of, 
stiing  out  of  writ,  85.  245. 
teste  of  writ,  245. 
delivery  of  bill,  05.  246. 

A 
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ACTION,  (continued) 

filing  of  bill,  proved  by  special  memorandum,  86* 
in  action  against  justice,  245. 

where  an  alias  writ  is  sued  out,  tbe  first  not 
being  returned,  246. 
in  action  against  constable,  256* 
notice  of  cause  of, 

in  action  against  Excise  officer,  259. 

against  Custom*  House  officer,  257. 259. 

ADMINISTRATION.     See  tit.  Administrator. 

ADMINISTRATOR.     See  tit.  Executor. 
action  by. 
•  plaintiff  claiming  in  right  of  intestate,  to  name 

himself  such,  289, 
general  issue  admits  title  of  plaintiff  suing  as  ad- 
ministrator, 290. 
letters  of  administration  not  to  be  objected  to,  un- 
der general  issue,  for  defect  of  stamp,  Id. 
plaintiff  suing  in  his  own  right,  need  not  name 
himself  administrator,  Id. 

nor  prove  it,  though  averred,  Id. 
claiming  as  administrator,  must  prove  h  m- 
self  such,  291. 
proof  of  being  administrator,  292. 
lettere  of  administration,  Id. 
original  book  of  acts,  or  cop y  of,  Id. 
letters  to  be  properly  stamped,  Id. 
plea  of  statute  of  limitations,  Id. 
proof  <tf  promise,  as  laid,  Id* 
action  against,  293. 

plea  of  ne  unques  admin.  293. 

proof  of  being  administrator,  292,  293. 
secondary  evidence  of  letters  testamentary, 
295. 
plea  oiplene  administravit,  Id. 
proof  of  assets,  Id. 

inventory  delivered  by  defendant,  296. 
promise  to  pay,  or  part  payment,  bow 
far  an  admission,  id. 
defendant,  in  answer,  may  prove  payment  of 
debts  in  equal  degree,  297. 
creditor  competent  to  prove  payment,  Id. 
retainer  of  assets,  298. 
replication,  of  assets,  at  time  of  auiqg  out 
original,  Id. 


i 
■ 


INDEX.  303 

ADMISSION, 

of  signature  on  a  note  or  bill,  7. 
made  under  compromise,  Id. 
proved  by  arbitrator,  Id, 
bj  promise  to  renew  the  note,  Id. 
payment  into  court,  Id. 
judgment  by  default,  Id. 
of  one  joint-maker  of  note,  not  evidence  against 

another,  8. 
dispenses  with  formal  proofs,  in  action  by  assignee 
of  bankrupt,  when,  278.     See  tit.  Assignee. 

ADMITTANCE, 

to  copyhold,  200. 
proof  of, 

by  entry  in  court  roll, 

or  copy  of  entry  stamped,  200. 

ADULTERY, 

action  for,  147.     See  tit.  Trespass.  Crim.  Con. 
proof  of,  153. 

AGENT, 

in  signing  a  promissory  note,  6, 
in  making  a  policy,  45, 
payment  to,  G7. 
admission  by,  effect  of,  220., 

ALLEGATION, 

by  way  of  inducement,  when  to  be  proved,  8>2. 

ALLOCATOR, 

of  the  Master,  on  an  Attorney's  bill,  77. 

AMENDS, 

tender  of,  pleaded  in  action, 
against  Excise  officer, 
or  Custom  hous«f  officer,  257. 
or  Justice  of  peace,  247. 

ARBITRATOR.     See  tit.  Award. 

when  not  competent  to  prove  that  the  plaintiff  had 
no  probable  cause  of  action,  117. 
ARREST, 

malicious,  action  for,  116.     See  tit.  Malice. 

ASSAULT, 

action  for,  143.     See  tit.  Trespass. 
in  case  of  felonious  assault,  144. 
conviction  of,  when  evidence,  Id. 
averment  of  other  wrongs,&c.  proof  under,l  45. 
general  issue,  what  may  be  proved  under.  Id* 
plea  of  son  assault,  &c.  146. 
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ASSETS, 

proof  of,  295. 

inventory  of  effects,  delivered  in  Ecclesiastical 
Court,  296. 
promise  by  executor  to  pay,  or  part-payment,  how 
far  an  admission  of  assets,  Id. 
retainer  of,  by  executor,  when  allowed,  298. 

ASSIGNEE, 

of  reversion,  action  of  covenant  against,  89. 
of  a  tares,  action  against,  Id. 
pi  bankrupt,  action  by,  269. 

general  nature  of  proof,  259,  260. 

where  cause  of  action  arose  before  bank- 
ruptcy, 259. 
where  after  the  bankruptcy,  260. 
trading,  proof  of,  261. 
who  a  trader,  Id. 
farmer,  when  trader,  262, 
act  of  bankruptcy,  Id. 
.several  kinds  of,  263. 
intent  to  delay  creditor,  264,  265. 
beginning  to  Keep  house,  965. 

denial  to  creditor,  265,  266,  267. 
secluding  in  the  house,  266,  267. 
fraudulent  grant,  268. 
of  all  the  estate, 
of  all,   with  colourable   exception, 

269. 
proof  of  execution  of,  Id* 
lying  in  prison.  270. 

prison-books,  evidence,  of  what,  $70. 
act,  prior  to  commission,  271* 
joint  act,  of  bankruptcy,  Id. 
commission,  proof  of,  Id. 

amount  of  debt,  what  sufficient,  Id. 
practice  in  suing  out,  272. 
striking  of  docket,  272,  273. 
prior  act  of  bankruptcy,  effect  of,  273. 
notice  of,  to  petitioning  creditor,  274. 
what  deemed  to  be  notice,  Id. 
proof  of  prior  act,  when  admissible, 
275. 
petitioning  creditor's  debt,  proof  of.  276. 
same,  as  in  action  by  creditor  against 

the  debtor,  Id. 
declarations  of  debtor.  Id. 
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ASSIGNEE,  (continued.) 

one  of  several  joint-obligees  not  good 

petitioning  creditor,  Id. 
debt  prior  to  act  of  bankruptcy,  277* 
deposition  not  stating  it  to  be 

before  defective,  Id. 
entry,    in  bankrupt's  book,  of 

the  debt,  when  made,  Id, 
date  of  note,  prior  to  the  act,  278. 
date  of  indorsement  of  note,  Id. 
admission  by  defendant,  etiect  of,  in  dispensing 
with  format  proof?  Id. 
admission  of  the  person  being  bankrupt,  Id* 
admission  by  exhibiting  account,  and  pay- 
ing upon  it  to  plaintiff,  279. 
proving  debt  before  commissioners,  Id. 
proceedings  of  commissioners,  when  evidence*  Id. 
depositions,  when  admissible,  281. 

of  petitioning  creditor,  Id. 
notice  of  intention  to  dispute,  Id. 
witnesses,  competency  of,  Id. 

creditor,  when  competent,  when  not,  981,  28$. 
to  prove  member  of  parliament  bankrupt,  283. 
rendered  competent,  bow,  283. 
petitioning  creditor,  when  competent,  281. 
deposition  of,  Id. 
declarations  of,  282. 
bankrupt,  when  competent,  284. 

admissions  by,  before  bankruptcy,  285,  286. 
declarations  by,  on  departing  from  home,  286. 
rendered  competent,  how,  287. 
bankrupt's  wife,  not  competent,  284. 
assignment,  proof  of,  287. 
elect  of,  in  vesting  property,  Id. 
enrolment  of,  288. 

within  what  time,  Id. 
proof  of,  289. 
ASSIGNMENT, 

new,  in  trespass,  141. 

evidence  under,  Id. 
fraudulent,  to  defeat  execution,  221. 

proof  of,  Id. 
of  breaches  of  covenant,  92. 
^  of  bankrupt's  property,  287. 
proof  of,  287. 

effect  of,  in  vesting  property,  287,  288. 
enrolment  of,  288. 
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ASSUMPSIT,  (see  the  following  titles,) 
on  promissory  notes,  5. 
bills  of  exchange,  22. 
policies  of  insurance,  44. 
sale  of  real  property,  €2. 
use  and  occupation,  67. 
awards,  70. 
attorney's  bill,  73. 
warranty  of  horse,  78. 
sale  of  goods,  80. 
common  counts,  83. 

ATTORNEY, 

proof  of  being,  105. 
action  by.  upon  his  bill,  73. 

clause  of  statute  which  regulates,  Id. 
delivery  of  bill,  Id. 
to  whom,  74,  75. 
where,  74. 
when,  75. 
proof  of,  74. 
bill,  error  in.  may  be  rectified,  76. 
what  within  the  statute,  76,  77. 
proof  of,  76. 
proofs,  after  taxation,  77. 
judge's  order,  Id. 
defendant's  undertaking,  Id. 
master's  allocatur,  77. 
work  done,  proof  of,  Id. 
reasonableness  of  charge,  when  to  be  proved. 

Id. 
negligence  of  plaintiff,  when  a  good  defence, 
78. 
AUCTION, 

sale  by,  62. 

proof  of,  Id. 
declarations  by  auctioneer  not  admissible  to  vary 
conditions,  62. 
AUCTIONEER.     See  tit.  Auction. 
AVERMENT, 

immaterial,  what,  82. 

need  not  be  proved,  Id. 

AWARD, 

Assumpsit  on,  70. 
submission,  proof  of,  71. 
order  of  reference,  proof  of,  Id. 

original  order,  Id. 

rule  of  court,  reciting,  7K 
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AWARD,  (continued) 

award,  evidence  of  account  stated,  when,  72. 
proof  of,  71. 

appointment  of  third  person  as  arbitrator,  how  pro- 
ved, Id. 

notice  of  award,  when  to  be  proved,  72. 

demand  of  money,  on  award,  when  necessary,  Id. 

precedent  act  by  plaintiff,  when  to  be  shewn,  Id. 

general  issue,  what  may  be  proved  under,  73. 
award  not  to  be  impeached  by  matter  extrinsic,  Id* 

B 
BAILIFF, 

acting  under  sheriff's  authority,  proof  of,  215. 
bond  of  indemnity  to  sheriff,  Id. 
indorsement  of  his  name  on  the  writ,  217. 
admissions  by,  when  evidence,  218,  219. 
extortion  of,  action  for,  235.     See  tit.  Sheriff* 
traverse  of  being,  in  replevin,  130. 
proof  under,  Id. 

BANKRUPT.     See  tit.  Assignee. 
who  may  be,  261. 
what  act  makes,  262. 
.    when  competent,  when  not,  284. 
how  rendered  competent,  287. 
admissions  by,  before  bankruptcy,  285,  286. 
declarations  by,  on  departing  from  home,  286,  287. 
bankrupt's  wife  not  competent,  284, 285. 
entry  in  his  book,  when  evidence,  277. 

BANKRUPTCY.     See  tit.  Assignee. 
acts  of,  262. 

several  kinds  of,  263. 

intent  to  delay  creditor,  proof  of,  265. 

beginning  to  keep  house,  Id. 

denial  to  creditor,  26*,  266,  267. 
shutting  up  house,  266,  267. 
fraudulent  grant,  268. 
of  all  estate,  Id. 

of  all,  with  colourable  exception,  269. 
proof  of  execution  pf,  Id. 
lying  in  prison,  270. 

prison-books  evidence,  when,  Id. 
joint-act  of,  271. 
prior  act  of,  its  effect,  273. 

notice  of  to  petitioning  creditor,  274. 
proof  of,  when  admissible,  275. 
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* 

BANNS, 

publication  o£ 

proof  of,  unnecessary  in  action  for  crim.  con.  143. 
whether  necessary  it  the  marriage  was  in  a  public 
chapel^  149. 

BARGAINEE, 

cannot  maintain  trespass  before  entry,  132. 

BATTERY, 

action  for,  143.    See  tit.  Assault  and  Trespass. 

BILL, 

filing  of,  commencement  of  suit,  86. 
preferring  of  before  grand  jury,  how  proved,  III. 
not  found  by  grand  jury,  proof  of,  Id. 
indorsement  of  name  upon,  proves  being  witness,  Id. 
of  attorney,  action  upon,  73.    See  tit.  Attorn**/. 
proof  of,  76. 

BILL  OF  EXCHANGE, 
action  upon,  22,  &c. 
variance  in  proof  of  bill,  1 — 5.    See  tit*  Variance. 

1.  Action  by  payee  against  acceptor,  22. 

notice  to  produce  bill,  Id. 
acceptance,  proof  of,  23. 

admission  of,  Id. 

by  par^t-payment,  Id. 
by  promise  to  pay,  Id. 
effect  of  admission,  24. 

admission  of  by  partner,  Id. 

adoption  of,  25, 
acceptance  by  agent,  23. 

by  several  defendants,  Id* 

by  partners,  Id. 
effect  of  acceptance,  Id. 

after  sight  of  bill,  23,  24. 

on  bill  drawn  by  infant,  23. 
date  of  acceptance,  25. 
presentment  at  place  named,  when,  26. 
bill  evidence  under  money  counts,  26,  27. 

2.  Action  by  indorsee  against  acceptor,  27. 

proof  of  acceptance,  Id. 
acceptance  after  sight  of  bill,  Id. 
indorsement  proof  of,  Id. 
several  indorsements,  proof  of,  28* 
intermediate  indorsements,  whan  to  beproved,Id. 
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r^BILL  OF  EXCHANGE,  (continued*) 

in  case  of  subsequent  indorsements,  what  proof 

necessary,  Id. 
indorsement  to  several,  generally — proof  of  part- 
nership not  necessary,  236. 

to  a  firm,  specially — partnership  to  be  pro- 
ved, 29. 
presentment  for  payment,  in  case  of  special 
acceptance,  Id. 
bill  evidence  under  money  counts,  30* 
•ompetency  of  witness,  31 . 

drawer  not  competent  for  acceptor  in  case 
of  accommodation  note,  Id. 
drawer  competent  for  indorsee,  to  prove  ac- 
ceptor's handwriting,  Id. 

for  defendant,  to  prove  payment,  Id- 

3.  Action  by  drawer  against  acceptor^  Id. 

situation  of  parties,  Id. 
proof  of  acceptance,  33- 
acceptance  prww  facie  evidence  of  effects  in  de- 
fendant's hands,  Id. 
proof  of  presentment  and  dishonour,  Id. 
proof  of  payment  by  plaintiff,  Id. 

receipt  on  back  of  bill  not  sufficient  proof, 
Id. 
hiU  evidence  under  money  counts,  Id- 

4.  Action  by  payee  against  drawer,  33. 

liability  of  drawer,  Id. 
facts  to  be  praved  in  this  action,  34. 
drawer's  signature,  proof  of,  Id- 
presentment,  proof  of.  Id. 

presentment  for  payment,  how  mader 
presentment  for  acceptance,  35. 
dishonour,  proof  of.  Id. 
notice  of  dishonour,  id. 

rule  as  to  time  of  notice.  Id. 
notice  by  post,  Id. 

by  ordinary  conveyance,   Id. 
proof  of  notice,  36. 
notice  to  partnership,  Id. 
notice,-  when  dispensed  with,  37. 
if  no  effects,  &c.  Id. 
ignorance  of  drawer's  residence,  38. 
promise  to  pay  by  drawer,  Id. 
protest,  when  necessary,  36. 

SO 
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BILL  OF  EXCHANGE,  (continued) 

proof  of  protest,  Id. 

notice  of  protest  to  drawer,  when  necessary, 
36,  37. 
bill  evidence  under  money  counts,  39. 

5.  Action  by  indorsee  against  drawer,  Id. 
indorsement,  proof  of,  Id. 
drawer's  signature,  proof  of,  Id* 
dishonour,  proof  of,  Id. 
notice  of  dishonour,  40. 
by  whom  given,  Id. 
competency  of  witness,  Id. 

prior  indorser  to  prove  defendant's  promise 

to  pay,  Id. 
drawee  to  prove  no  effects  in  his  hands,  40* 
payee  of  accommodation  bill  competent  to 

prove  consideration,  when,  Id. 
statement  by  drawee  at  the  time  of  present- 
ment, when  admissible,  Id. 
bill  evidence  under  money  count,  Id. 

0.  Action  by  indorsee  against  indorser,  41. 

liability  of  indorser,  Id. 

what  facts  to  be  proved,  Id. 

indorsement,  proof  of,  Id. 

antecedent  indorsements  need  not  he  proved,  Id. 

intermediate  indorsements  to  be  proved  aB  sta- 
ted, 42. 
proof  of,  when  dispensed  with,  Id. 

presentment  to  drawee,  Id. 

proof  of  demand  on  drawer  unnecessary,  Id. 

acceptance,  if  stated,  to  be  proved,  43. 

time  of  presentment,  Id. 

proof  of  presentment  and  notice  of  dishonour 
dispensed  with,  when,  44. 

promise  to  pay,  effect  of,  Id* 

bill  evidence  on  money  count,  Id. 

BILL  OF  LADING, 

effect  of,  as  transfer  of  property,  46. 
indorsement  of,  its  effect,  Id. 
proof  of,  47. 

when  master  dead,  Id. 

when  not  dead,  Id. 
stamp  on,  Id. 
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BOND, 

assignment  of  breaches  on,  92. 
trover  for,  120. 

genera]  description  of  the  bond,  in  declaration,  120. 

notice  to  produce,  unnecessary,  120. 
action  of  debt  upon,  91.     See  tit.  Debt. 

execution  of  bond,  proof  of,  91. 

indorsement  of  interest,  on  bond,  92,  93. 

payment  of  bond,  93. 

presumption  of  payment  after  20  years,  92. 

BOOK, 

of  bankrupt,  entry  in,  277. 
of  prison,  proof  of  tims  of  detention,  270. 
not  of  its  cause*  270. 

BREACHES 

of  covenant  assignment  of,  92. 
particular  of,  177, 


CAPTAIN, 

competent  to  prove  ship's  destination,  when,  61. 
incompetent  to  disprove  barratry,  Id. 
protest  of,  when  evidence,  57. 

CAPTURE, 

of  sb  ip,  how  proved,  54. 

book  at  Lloyd's  evidence,  Id. 
sentence  of  foreign  court,  not  evidence  of,  Id. 
notice  of,  not  proved  by  Lloyd's  book,  Id. 

CARRIER,  » 

delivering  of  goods  to,  makes  buyer  liable,  when,  84P 

CHARACTER, 

of  plaintiff,  in  action  for  slander,  when  examinable 
107.  , 

in  action  for  malicious  arrest,  115. 

in  action  for  crim.  con.  155. 
of  plaintiff's  wife,  in  action  for  crim.  con.  155. 
of  plaintiff's  daughter  in  action  for  seduction,  159% 

GHURCHWARDEN, 

may  plead  general  issue,  256. 
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COMMENCEMENT, 

of  action,  against  justice,  245. 

against  constable,  256. 

on  stat.  of  Hue  and  Cry,  166. 

on  Riot  Act,  169. 
suing  out  of  writ,  85.  245. 
,  teste  of  writ,  Id. 
delivering  of  bill,  95.  246. 
filing  of  bill,  proved  by  special  memorandum,  86. 
when  an  alias  writ  issues,  the  first  not  being  return* 
ed,  246, 

^COMMISSION, 

of  bankrupt,  271. 

amount  of  debt,  what  is  sufficient,  271. 

avoided  by  prior  act  of  bankruptcy,  when,  273. 

practice  in  suing  out,  272. 

striking  of  docket,  272,  273. 

COMMISSIONERS, 
of  bankrupt, 
proceedings  of,  when  evidence,  279,  280. 

COMMON, 

right  of,  pleaded  in  replevin,  127. 
proof  in  support  of  plea,  127. 
variance  in  proof,  Id. 

COMMON.  COUNTS 

in  assumpsit,  83.     See  tit.  Assumpsit* 
plaintiff,  failing  on  special  contract,  may  resort  to, 

when,  83. 
use  of.  in  action  on  Promissory -Note  or  BUI  of  Ex- 

change* 

See  those  titles. 

COMMONER 

competent,  as  to  right  of  opmmon,  when,  128. 

CONDEMNATION, 

judgment  of,  in  Exchequer,  its  effect,  258. 

CONSENT, 

/  rule,  in  ejectment,  its  effect,  170. 

when  not  evidence  of  ouster,  171. 

CONSIDERATION 

of  note,  when  to  be  proved,  16. 

may  be  impeached,  without  notice,  16. 
need  not  be  proved,  even  after  notice,  until  im- 
peached, 16. 

notice  of  intention  to  dispute,  whether  netes* 
sary,  Id* 
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CONSTABLE 

action  against,  253. 

demand  of  copy  of  warrant,  253. 

in  wh^t  actions,  254. 

within  what  time,  Id* 

effect  of  demand,  253. 

officer  when  protected,  254. 

proof  of  demand,  255. 

demand  signed  by  plaintiff's  attorney,  good,  265. 
commencement  of  action,  256. 
within  what  time,  Id. 
general  issue,  what  may  be  proved  under,  Id. 

CONTRACT, 

proof  of,  on  sale  of  real  property,  62. 

as  averred,  80,  81. 

if  in  writing,  Id. 
particular  of  breaches  of,  its  use,  67. 

CONUSEE 

of  statute  merchant,  204. 

process,  Id. 

requisite  proofs,  in  ejectment  by,  205. 
of  statute  staple,  206. 

process  on  statute  staple,  Id. 

requisite  proofs,  in  ejectment  by,  Id. 

CONVERSION, 

proof  of,  to  support  trover,  118. 
actual  conversion,  what,  Id. 
refusal  on  demand,  evidence  of,  when,  119. 
demand  in  writing,  120. 

CONVICTION 

of  assault,  when  evidence  in  action,  144. 
by  justice,  not  appealed  against,  its  eilect,  247,  248. 
time  of  drawing  up,  248. 

proof  of  facts,  not  stated  in  conviction,  when  ad- 
missible, Id.  x 
recital  of  false  fact  in  warrant,  effect  of,  249. 
want  of  jurisdiction,  apparent  in,  its  effects,  Id. 

COPYHOLD, 

devise  of,  what  sufficient,  1 99. 
without  previous  surrender,  200. 
draft  of  will,  1 99. 
instructions  for  will,  Id. 
admittance  to,  of  devisee,  200. 
*  of  reversioner  or  remainder-man,  Id. 
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COPYHOLD,  (continuid.) 
of  heir  at  law,  Id. 
of  particular  tenant,  its  effect,  201* 
relates  back  to  surrender,  200. 
proof  of,  Id. 
surrender  of,  its  effect,  200,  201. 

proof  of,  200.  ! 

COSTS 

of  ejectment, 

recovered  in  action  for  mesne  profits,  211. 

COVENANT, 

assignment  of  breaches  of,  92. 
particular  of  breaches,  its  use,  177. 
action  of,  8%. 

against  assignee  of  reversion,  89. 
against  assignee  of  term,  Id. 
against  tenant,  90. 

execution  of  deed,  when  in  issue,  88. 
how  far  admitted  by  pleadings,  Id. 
non  est  factum,  plea  of,  88,  89. 
variance  in  proof,  examples  of,  89,  90. 
*  witnesses,  competency  of,  90. 

undertenant  of  defendant,  not  compe- 
tent for  him,  in  action  for  mismanage- 
ment of  farm,  90. 
landlord,  not  incompetent  to  prove,  to 
which  of  two  persons  he  first  demi- 
sed, 90. 

CREDITOR, 

when  competent,  in  action  by  assignees,  281,  282. 
to  prove  member  of  parliament  bankrupt,  282. 
rendered  competent,  how,  283. 
petitioning  creditor,  competent,  when,  281. 
deposition  of,  Id. 
declarations  by,  282. 
debt  of,  how  proved,  276. 
See  tit.     Assignee. 

GRIMINAL  CONVERSATION, 

action  for, 

marriage,  proof  of,  necessary,  147. 

proof  of  banns  or  licence  unnecessary,  148. 
entry  in  parish-register,  148,  149. 
proof  of,  150. 
register  in  Fleet  prison,  148. 
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CRIMINAL  CONVERSATION,  (continued.) 
'foreign  register,  Id. 

marriage  in  public  chapel,  proofs,  149,  154. 
persons  present  at  the  marriage,  149. 
identity  of  parties,  proof  of,  149,150. 

subscribing  witness  in  register  need  not 
be  called,  150. 
defendant's   acknowledgment  of  plaintiff's 
marriage,  its  effect,  151. 
adultery,  proof  of,  153. 
letters  of  plaintiff's  wife,  when  admissible,  Id. 
conduct  of  husband  and  wife  to  each  other,  proof  of, 

154. 
defendant,  what  may  be  proved  on  behalf  of,  Id. 
marriage  of  plaintiff  void,  Id. 
consent  of  plaintiff  to  crim.  con.  155* 
wife's  bad  character,  Id. 
husband's  profligacy,  Id. 
wife's  declarations,  as  to  her  motives  in  eloping,  Id. 
wife's  character,  evidence  in  support  of,  when  pro- 
per, 156. 

CUSTOM-HOUSE  OFFICER, 
action  against,  259. 

proofs  requisite,  the  same  as  in  action  against  excise- 
officer.  '         # 
See  tit.  Excise. 

D 

DAMAGES, 

what  may  be  laid  as  such,  134. 
what  may  be  proved  under  averment  of  "  other 
wrongs,"  &c.  135. 

DEBT, 

action  of,  on  bond,  &c.  91. 

nan  est  factum,  plea  of,  91. 
execution  of  bond,  proof  of,  Id. 
assignment  of  breaches,  proof  on,  92. 
solvit  ad  diem,  plea  of,  Id. 

presumption  of  payment   after   twenty 

years,  Id. 
indorsement  on  bond,  effect  of,  92,  93. 
payment  before  the  day,  proof  of,  93. 

to  third  person  by  appointment,  Id. 
of  gross  sum  accepted  in  full,  Id. 
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DEBT,  {continued.) 

of  interest  after  the  day,  disproves 
the  pfea,  Id. 
solvit  poet  diem,  plea  of,  Id. 
nil  debet*  plea  of.  94. 

what  plaintiff  may  prove  under,  95. 
what  defendant  may  prove,  95. 
action  of.  for  penalties,  94. 

commencement  of  action,  proof  of,  95. 
inhabitant  of  place,  which  shares  the  penalty, 

when  competent,  96. 
defendant,  under  nil  debet,  may  shew  an  ex- 
emption in  the  penal  statute,  95. 

cannot  prove,  under  it,  a  former  re- 
covery, Id. 
DEBTOR, 

competent  to  prove  an  escape  against'tbe  sherifF,233. 
acknowledgment  by,in  action  against  3heruT,222,228. 

DECLARATION, 

service  of,  in  ejectment,  assented  to,  its  effect,  170. 

of  tenant,  186,  187. 

of  vendor,  as  to  assignment,  214. 

of  family,  in  proof  of  pedigree,  188. 

DEED, 

action  upQn.*    See  tit.  Covenant.  Debt. 
execution  of,  how  far  admitted  by  plea,  in  cove- 
nant, 88. 
nen  est  factum,  plea  of,  91 . 
variance  in  proof  of,  89,  90. 

DEFAMATION, 

action  for,  96. 

publication  of  slander  96.  98. 
publication  of  news  paper,  proof  of,  98. 
sale  of  libel  by  defendant's  servant,  Id. 
words  of  libel,  proved  as  averred,  98,  99. 
setting  out,  of  libel,  on  record,  99. 
libel  in  foreign  language,  98. 
other  parts  of  same  libel,  evidence  for  defend- 
ant, 99. 
words  spoken  of  plaintiff  in  his  profession,  100. 

1.  When  legal  qualification  averred,  Id. 

2.  When  the  qualification  admitted  by  tb« 
slander,  101. 

3.  When  denied,  Id. 
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DEFAMATION,  (continued.) 

4.  When   only  the  exercise  of  profession 

averred,  103. 
proof  of  degree  in  physic,  104. 
proof  of  being  attorney,  105. 
malice,  proof  of,  106. 

other  words  or  libels  may  be  proved,  when,  107. 
good  character  of  plaintiff,  when  may  be  shewn, 

107.  109. 
damage,  proof  of,  107,  108. 
general  issue,  evidence  under,  108. 
accord  and  satisfaction,  Id. 
truth  of  words,  not  unless  pleaded,  Id. 
manner  of  speaking,  109. 
suspicion  of  crime  and  general  reports,  Id.      # 
justification,  that  another  first  spoke  the  words, 
110. 
DEGREE 

in  physic,  proof  of,  104. 

DELIVERY, 

of  attorney's  bill,  73.     See  tit.  Atiornt. 
of  goods,  by  order  of  buyer,  to  third  person,  84. 
to  servant  for  master,  Id. 
to  carrier,  Id. 
DENIAL, 

of  bankrupt  to  creditor,  evidence  of  keeping  house, 
when,  265. 

DEPOSIT, 

action  to  recover,  on  sale  of  real  property,  65. 
defect  in  legal  title,  Id. 
in  equitable  title,  66. 
default  in  not  verifying  the  abstract,  65. 
sale  of  several  distinct  lots — whether  abstract 
of  title  to  each,  65,  66. 
expenses  of  investigating  title,.  66,  67. 

DESCENT, 

proof  of,  187.  189. 
lineal,  187. 
collateral,  189. 

DETERMINATION, 

of  prosecution,  proof  of,  11  J. 

record,  or  cop)  of, 

nolle  prosequi,  1 1 2. 
of  suit,  proof  of,  1 16. 

rule  of  court  to  discontinue,  Id. 

order  of  judge  to  stay  proceedings.  Id. 

61 
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DEVISE-     See  tit.  Devisee.     Will. 

DEVISEE, 

ejectment  by  devisee  of  freehold,  190* 
requsite  proofs,  Id- 
seisin  of  testator,  Id- 
will,  proof  of,  Jd. 
ejectment  by  devisee  of  leasehold,  198. 
lease,  or  assignment  of,  proof  of,  Id* 
probate,  Id. 
assent  of  executor.  Td. 
ejectment  by  devisee  of  copyhold,  199. 
devise,  what  sufficient,  Id- 
draft  of  will,  Id. 
instructions  for  will,  Id. 
•  admittance  of  testator,  200. 

effect  of,  Id. 
proof  of,  Id. 

DISHONOUR.     See  tit.  Promissory  Mlc,  and  Bill  of 
Exchange. 
notice  of,  1 9.  35. 
proof  of,  32.  35. 

DISTRESS.     See  tit-  Replevin. 
taking  of,  126. 
place  of  taking,  Id. 
tender  of  amends,  131. 
value  of  distress,  Id. 

DOCKET, 

striking  of,  in  bankruptcy,  272,  273. 

DRAWER 

of  bill,  liability  of,  33- 

See  tit.  Promissory  Note,  and  Bill  of  Exchange. 

E 

EJECTMENT, 

action  of,  169. 

proof  of  defendant's  possession,  1 70. 

service  of  declaration,  upon  defendant  as  ten- 
ant, assented  to,  Id. 
effect  of  common  consent-rule.  Id. 
proof  of  title  as  laid,  Id- 
rule  in  case  of  a  joint  demise,  Id. 
evidence  of  joint  demise.  171. 
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EJECTMENT,  (continued.) 

proof  of  premises  as  described,  Id* 
proof  of  ouster,  when  necessary,  Id. 

in  case  of  tenants  in  common,  &c.  1 72. 

consent-rule,  when  not  evidence  of  ouster,  Id* 

proof  of  ouster,  172. 
proof  of  entry,  when  necessary,  Id. 

in  case  of  fine  with  proclamations.  Id. 

within  what  time,  Id. 

I.  Ejectment  by  landlord,  173. 

1.  Action  by  landlord  on  expiration  of  term,  174, 

proof  of  demise,  Id. 
joint  demise,  Id. 
expiration  of  term,  175. 
tenant  cannot  dispute  landlord's  title,  176. 
may  shew  title  expired,  when,  Id. 

2.  Action  by  landlord  for  a  forfeiture,  177. 
particular  of  breaches  oi  covenant,  Id. 
forfeiture  for  non-payment  of  rent,  Id. 
mode  of  proceeding  at  common  law,  Id. 
proof  of  lease,  177. 

counterpart  of  lease  evidence  against  tenant  or  his 
assignee,  Id. 

demand  of  rent,  how  to  be  made,  Id. 
actual  entry  unnecessary,  178. 
waiver  of  forfeiture  by  acceptance  of  rent,  1 70. 
demand  of  rent  dispensed  with,  when,  179,  180, 
181. 

1.  When  half  a  year's  rent  in  arrear,  180. 

2.  When  distress  insufficient,  Id. 
searching  for  distress,  180,  181. 

3.  Action  by  landlord  on  determination  of  yearly  tenan- 

cy, 182. 
proof  of  notice,  Id. 
personal  service,  effect  of,  183. 
notice  by  joint-tenants,  184. 
by  agent,  Id. 

by  steward  of  corporation,  185. 
service  of  notice,  Id. 

on  tenant,  185,  186. 

on  wife  of  tenant,  185* 

at  his  dwelling-house,  Id. 

on  one  of  several  joint  tenants,  Id. 
declarations  of  tenant  as  to  close  of  tenancy,  186. 
receipt  of  rent,  effect  of,  186. 
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EJECTMENT,  (continued.) 

II.  Ejectment  by  heir  at  law,  Id. 

seisin  of  ancestor,  proof  of,  1 87. 
receipt  of  rent,  Id. 
declarations  of  deceased  tenant,  Id. 
possession  by  lessee,  Id. 

by  guardian  in  socage,  1 87. 
where  the  lessor  claims  as  heir  of  remain- 
der-man,  187,  188. 
heir  at  law.  proof  of,  188. 
entries  in  registers,  Id. 
declarations  in  family,  Id. 
herald's  books,  1 89. 
claim  by  collateral  descent,  Id. 

III.  Ejectment  by  devisee,  190. 

/,  Action  by  devisee  of  freehold,  190. 
6eisin  of  testator, 
proof  of  will, 
defence  by  heir  at  law,  Id. 

will  void  by  fraud,  incapacity,  fcc.  Id- 
incapacity  of  testator,  191. 
lucid  interval,  proof  of,  191—194. 
revocation  of  will,  194. 

by  subsequent  will,  195. 
by  other  writing, 
by  burning,  &c.  195. 
implied  revocation,  196. 

by  marriage  and  birth  of  child,  Id. 
parol  evidence  to  rebut  implied  revocation 
whether  admissible,  197. 

\  Action  by  devisee  of  leasehold,  1 98. 
proof  of  lease,  or  assignment,  Id. 

probate,  Id. 

assent  of  executor,  199. 

proof  of  assent,  199. 

&  Action  by  devisee  of  copyhold,  Id. 

requisites  of  will,  in  case  of  copyhold,  Id. 
admittance  of  testator,  200. 

efiect  of, 

proof  of,  200. 
admittance  of  particular  tenant,  201. 

IV.  Ejectment  by  guardian,  Id. 
guardian  in  socage,  Id. 

requisite  proofs,  Id. 
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EJECTMENT,  (continued.) 

guardian  by  deed  or  will,  202. 
requisite  proofs,  Id. 

V.  Ejectment  by  one  claiming  under  an  execution,  Id. 

1.  Action  by  tenant  by  elegit. 

nature  of  writ  of  elegit,  Id. 
examined  copy  of  judgment-roll,  203. 

proof  of  title  of  the  debtor,  in  action  against 
third  persons,  204. 

2.  Action  by  conusee  ofstat.  merchant,  Id. 

process  on  stat.  merchant,  Id. 
requisite  proofs,  205. 

3.  Action  by  conusee  ofstat.  staple,  206. 

process  on  stat.  staple,  id. 
requisite  proofs,  Id. 
VI.  Ejectment  by  mortgagee,  207. 
time  of  demise,  Id. 

proof  of  mortgage-deed  and  possession,  Id. 
proofs,  in  action  against  third  person,  Id. 

Witnesses,  competency  of,  208. 

witness  having  a  lease,  Id. 

tenant  in  possession, 

witness  claiming  as  landlord  to  defendant,  Id. 

VII.  Trespass  for  mesne  profits,  Id. 
parties  to  the  action,  208. 
proceedings  in  ejectment,  209. 
judgment  after  verdict,  effect  of,  209,  210. 

between  what  parties  evidence,  Id. 
judgment  by  default,  effect  of,  209. 
possession  of  plaintiff,  proof  of,  211. 

in  case  of  judgment  by  default  Id. 

in  case  of  judgment  after  verdict,  Id. 
costs  in  ejectment  may  be  recovered,  Id. 

ELEGIT, 

writ  of,  nature  of,  202. 
tenant  bv,  ejectment  by,  Id. 

See  tit.  Ejectment. 

ENROLMENT, 

of  deed  of  sale,  in  bankruptcy,  288. 
within  what  time,  Id. 
examined  copy  of  enrolment,  289. 
proof  of  enrolment,  by  certificate  on  deed,  Id. 
certificate  conclusive  as  to  the  time,  Id. 
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ENTRY, 

in  ejectment,  when  necessary,  172. 
to  avoid  a  fine,  when.  Id. 

within  what  time  to  be,  Id. 

ESCAPE, 

on  mesne  process,  action  for,  227. 
requisite  proofs,  Id. 
debt  due  to  plaintiff,  proof  of,  228. 
variance,  as  to  cause  of  action,  Id. 
admission  of  debtor,  evidence,  Id. 
process,  proof  of,  Id. 

variance  in  proof  of,  228,  229. 
writ  and  agency  of  bailiff,  proof  of,  229,  230. 
return  on  writ,  its  effect,  230. 
escape,  proof  of,  Id. 
in  execution,  action  for,  231. 
judgment,  proof  of,  Id. 
writ,  proof  of,  Id. 
warrant  and  arrest,  proof  ©f,  232. 
variance  in  proof  of  process,  234. 
escape,  proof  of,  232,  233. 

admission  by  under-sheriff,  233. 

debtor,  competent,  as  to  voluntary  escape,  Id. 

whether  competent,  as  to  negligent,  Id. 

negligent  escape,  pjroof  of,  on  count  for  voluntary, Id. 

refusal,  of  keeper  of  prison,  to  shew  the  debtor,234. 

plea  of  fresh  pursuit,  235. 

of  return  into  custody,  Id. 

EXAMINATION 

before  justice,  165. 

proof  of,  Id. 

parol  evidence,  to  supply  omission,  not  admissible,  165. 

EXCHANGE, 

bill  of,  action  upon,  22.     Sec  tit.  Bill. 

EXCISE-OFFICER, 

action  against,  275. 

notice  of  cause  of,  Id. 

when  delivered, 

in  what  actions, 

form  of,  257. 
tender  of  amends,  Id. 
excise-duties,  proof  of  payment  of,  Id. 
judgment  of  condemnation,  effect  of,  258. 
conviction,  in  penalties,  effect  of,  259. 
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EXECUTION 

of  deed.     See  tit.  Deed.  • 

ejectment  by  one  claiming  under,  202.     See  tit.  Ele- 
git.    Ejectment. 

EXECUTOR, 

assent  of,  to  bequest,  198. 
proof,  199. 

1.  Action  by  executory  289.        m 

plaintiff  claiming  in  right  of  testator,  must  name  him- 
self executor,  289. 
general  issue  admits  plaintiff's  title  suing  as  executor, 

290. 
letters  of  administration,  produced  under  general  issue, 

cannot  be  objected  to  as  improperly  stamped,  Id. 
plaintiff  suing  in  his  own  right,  need  not  name  himself 
executor,  Id. 

nor  prove  it,  though  averred,  Id. 
if  he  claim  property  as  such,  he  must  prove  him- 
self executor,  though  he  sue  in  his  own  right, 291 . 
proof  of  being  executor,  Id. 
probate,  conclusive,  Id. 
examined  copy  of  probate,  Id. 
exemplification  of  probate,  Id. 
original  will,  Id. 
plea  of  statute  of  limitations,  292. 
proof  of  promise,  as  laid,  Id. 

2.  Action  against  executor,  203. 

plea  oi  ne  unques  executor,  Id* 

proof  of  his  being  executor,  Id. 
executor  de  son  tort,  how,  Id. 
notice  to  produce  probate,  294. 
secondary  evidence  of  letters  testamentary, 
295. 
plea  of  plene  administravit,  Id. 
proof  of  assets,  Id. 

inventory  delivered  by  defendant,  296. 
promise  to  pay,  or  part-payment,  how  far  an 
admission  of  assets,  Id. 
defendant  in  answer  may  prove  payment  of  debts 
of  equal  degree,  297. 

creditor  competent  to  prove  the  payment, 

297. 
retainer  of  assets  when  allowed,  298. 

executor  de  son  tort  cannot  retain,  Id. 
replication,  to  plea  ofplcn*  admimstravit,  of 
assets  at  time  of  suing  out  original,  298. 
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EXECUTOR  DE  SOX  TORT, 

by  what  acts,  293. 

cannot  retain  for  his  debts,  298. 

EXTORTION.     See  tit.  Sheriff. 
of  bailiff,  what,  235. 
action  for,  against  sheriff,  Id. 
requisite  proofs,  236. 
connection  between  defendant  and  bailiff,  Id 

return  of  sheriff,  its  effect,  Id. 
judgment,  if  averred,  to  be  proved,  Id. 
proved,  as  averred,  236,  237. 


FALSE  RETURN, 

action  for,  of  mesne  process,  237. 
of  writ  of/?,  fa.  Id. 
falseness  of  return,  proof  of,  Id. 
plea  of  bankruptcy  of  debtor,  Id. 
proofs  under,  Id. 

declaration  of  petitioning  creditor,  Id, 
return,  alleging  payment  of  rent,  238. 

!>ayment  of  rent  in  arrear,  Id, 
andlord,  not  competent  for  defendant; 
Id. 
indemnity  to  sheriff,  Id. 
inquisition,  by  sheriff,  of  property,  not  ad- 

misible,  Id. 
variance,  in  proof  of  averment,  239. 
witness,  claiming  property  in  goods,  compe- 
tent for  defendant,  Id. 

FARMER, 

may  be  bankrupt,  when,  262. 

FINE, 

entry,  to  avoid,  when  necessary,  1 72. 

FORFEITURE, 

for  non-payment  of  rent,  177. 

mode  of  proceeding  at  common  law,  Id. 
demand  of  rent,  how  to  be  made,  Id. 
actual  entry  unnecessary,  178. 
demand  of  rent  dispensed  with,  when,  179, 

180. 
waiver  of  forfeiture  by  accepting  rent,  179. 
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FRAUD, 

fraudulent  grant,  act  of  bankruptcy,  when,  268. 

FREEHOLD, 

plea  of  soil  and  freehold,  140. 

G 
GOODS.    See  tit.  Sale. 

sale  of,  action  on,  80.  84. 
delivery  of,  to  third  person,  by  order  of  buyer,  84. 
to  servant,  Id. 
to  carrier,  Id. 

GRANT, 

fraudulent,  when  an  act  of  bankruptcy,  268. 
of  all  the  trader's  estate,  Id. 
of  all,  with  a  colourable  exception,  Td. 

GUARDIAN, 

by  socage,  201. 

of  what  lands,  Id. 

how  long  continues,  Id. 

ejectment  by,  id. 
by  deed  or  will,  202. 

form  of  appointment,  Id.  ~ 

ejectment  by,  Id. 

H 

HEADBOROUGH.     See  tit.  Constable. 
general  issue,  pleaded  by,  256. 

HEIR, 

at  law,  proof  of  being,  188. 
entries  in  registers,  Id. 
family  declarations,  Id.  / 

herald's  books,  189.  ' 

recital  in  act  of  parliament,  not  evidence,  Id. 
before  entry,  cannot  maintain  trespass  against  aba- 
ter, 132. 
ejectment  by,  186. 

HERALD, 

book  of  herald's  office,  189. 

evidence  of  pedigree,  Id. 
visitation  books;  id. 

HORSE, 

warranty  of,  action  upon,  78. 
proof,  79.         «, 

62 
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HORSE,  (eontmued.) 

notice  of  unsoundness,  7fr» 

written  receipt  for  the  price,  containing  th* 
warranty,  Id. 

defendant's  knowledge  of  unsoundness  need 
not  be  proved,  Id. 

charge  for  keeping  the  horse,  Id* 

witness  having  warranted  to  AM  who  warran- 
ted to  B.,is  not  competent  to  prove  ita 
soundness  in  an  action  by  B.  against  A.,  Id. 

HUE  AND  CRY, 

action  on  statute  of,  16). 
proof  of  robbery,  Id. 
in  day-light,  Id. 
in  open  place,  162. 
within  the  hundred,  Id. 
proof  of  notice  to  the  inhabitants,  Td. 

notice  to  one  of  the  constables  of  the  hundred 

163. 
notice  in  the  Gazette,  Id. 
examination  before  a  justice  of  the  county,  164. 
written  or  unwritten,  Id. 
not  to  be  added  to  by  parol,  Id. 
proof  of  party's  signature  not  necessary,  Id. 
nor  of  the  justice's  signature,  Id. 
the  examination  must  be  twenty  days  before  the 

commencement  of  action,  166. 
the  action  within  a  year  after  the  robbery,  Id. 
proof  of  commencement  of  action,  Id. 
practice  as  to  testing  original  writs,  Id. 
bond  to  the  high-constable  of  the  hundred,  Id. 
party  robbed,  a  competent  witness,  to  what  facts, 
167. 
cannot  recover  more  than  200/.  unless  in  com- 
pany with  another  person  who  can  attest  the 
truth  of  the  robbery,  167. 
•inhabitants  of  hundred,  competent,  Id. 
general  issue,  what  may  be  proved  under,  168. 

HUNDRED, 

when  answerable  for  robberies,  161. 
inhabitant  of,  competent  in  action  oft  statute  GfC 
Winton.  167. 

competent  in  action  for  penalties,  when,  96. 
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I 

INDEMNITY 

to  sheriff,  before  bis  return,  238. 

INDORSEE.  See  tit.  Promissory  Note.  Bill  of  Exchange. 
action  by,  against  maker  of  note,  11. 

indorser,  1 7. 
acceptor  of  bill,  27. 
drawer,  39* 
indorser,  41. 

INDORSEMENT, 

of  note,  proof  of,  12.  15.  18. 
of  bill,  proof  of,  27.  39.41. 
'  antecedent,  need  not  be  proved,  when,  41. 
intermediate,  to  be  proved,  as  stated,  when,  42. 

INDORSER, 

liability  of,  17.  41. 

competency  of,  as  witness,  13.  15.  40. 

INDUCTION, 

of  parson  to  part  of  freehold,  operates  for  the  whole, 
133. 

INQUISITION, 

of  sheriff  as  to  property  in  goods,  238. 

INSANITY, 

of  testator,  191, 
lucid  interval,  Id. 

nature  of,  proof  of,  192. 

INSURANCE, 

policy  of,  action  on,  44.     See  tit.  Policy. 

INVENTORY, 

of  goods,  by  executor,  296. 
proof  of  assets,  Id. 
debts,  sperate,  desperate.  Id. 

J 

JUDGMENT, 

of  condemnation,  in  Exchequer,  its  effect,  258. 
in  ejectment,  after  verdict,  its  effect,  209. 
by  default,  Id. 
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JUROR, 

grand,  may  prove  bill  preferred,  111* 

JUSTICE, 

of  peace,  action  against,  239. 
action  on  case  for  malice,  after  conviction  quash- 
ed, 251. 

for  malicious  prosecution,  113. 
for  act  done  by  constable,  252. 
requisite  proofs,  Id* 
notice  to  defendant,  240. 

in  what  cases  necessary,  Id* 
delivery  of  notice,  241* 
form  of  notice,  Id. 

notice  of  cause  of  action,  and  of  intended  writ 

or  process,  Id* 
mis-stating  form  of  action,  whether  bad*  Id* 

242. 
indorsement  of  notice,  243,  244. 
proof  of  notice,  245* 

commencement  of  action  within  six  months,  Id* 
proof  of  suing  out  of  writ.  IcL 
teste  of  writ  not  sufficient  proof,  Id* 
proof  of  delivery  of  declaration  within  six 

months,  246* 
first  writ  not  returned,  alias  writ  out  of  time,  Id* 
proof  of  facts  laid  before  the  justice,  251* 
general  issue,  what  may  be  proved  under,  247* 
plea  of  tender,  Id. 

conviction  by  justice,  effect  o£  as  evidence,  Id*  248* 
time  of  drawing  up  conviction,  248. 
proof  of  facts  not  stated  in  the  conviction,  when 

admissible,  Id. 
recital  of  false  fact  in  warrant,  effect  of,  249. 
want  of  jurisdiction  apparent  in  the  convic- 
tion, effect  of,  Id. 
proof  of  information,  whether  necessary,  250. 
want  of  jurisdiction  may  be  proved  by  plaintiff,  Id. 

JUSTIFICATION, 

in  trespass,  proofs  under,  140. 
what  is  matter  of.  137. 

*  • 

See  tit*  Trespass. 
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L 

LADING, 

bill  of,  its  effect,  as  transfer  of  property,  46. 
indorsement  of,  its  effect,  Id. 
proof  of,  47. 

when  master  dead,  Id. 

when  not  dead,  Id. 
stamp  on,  Id. 

LANDLORD, 

entitled  to  arrears  of  rent,  on  execution,  when,  226. 
ejectment  by,  176.     See  tit.  Ejectment. 
on  expiration  of  term,  174. 
for  a  forfeiture,  1 77. 
on  determination  of  yearly  tenancy*  282. 

LEASEHOLD, 

devisee  of,  ejectment  by,  198. 

See  tit.  Ejectment. 

before  entry,  cannot  maintain  trespass,  132, 

LIBEL, 

action  for,  96. 

publication  of,  98. 

sale  of,  by  defendant's  servant,  Id. 

libel  proved  as  averred,  Id. 

setting  out  of,  on  record,  99. 

libel  in  foreign  lauguage,  98. 

other  parts  of  the  libel,  evidence  for  defendant, 

99. 
slander  of  plaintiff  in  his  profession,  100. 

qualification  when  necessary  to  be  proved, 

100—103. 
degree  in  physic,  proof  of,  106. 
attorney,  proof  of  being,  10$. 
malice,  proof  of,  106. 
other  libels,  when  may  be  proved,  107. 
good  character  of  plaintiff,  when  may  be  shewn, 

Id.  109. 
damage,  proof  of,  107,  108. 
general  issue,  what  may  be  proved  under,  108, 
accord  and  satisfaction.  108. 
truth  of  words,  when,  Id. 
manner  of  speaking,  109. 
general  reports,  Id. 


330  INDEX. 

LICENCE, 

plea  of,  in  action  for  seduction,  158, 
in  trespass,  1 40. 

co-extensive  with  trespass  proved,  UL 
for  ship's  voyage,  proof  of,  56* 

proof  in  case  of  licence  lost,  Id. 

LIEN, 

right  of  detainer,  for,  123. 
general  proof  of,  Id. 

LIMITATION, 

plea  of  statute  of, 

promise  to  be  proved,  as  laid,  29% 

LUCID  INTERVAL, 
of  testator,  191. 

nature  of,  proof  of,  191 — 194* 


M 

MAGISTRATE, 

action  against,  239. 
See  tit.  Justice. 

MALICE, 

proof  of,  in  action  for  slander,  108. 

in  action  for  malicious  prosecution  er  arrest 
114.  116. 

MALICIOUS  ARREST, 
action  for,  116. 

want  of  probable  cause,  116. 
malice,  proof  of,  Id. . 
writ,  proof  of,  Id. 

sheriffs  return  on,  its  effect,  Id. 
determination  of  suit,  proof  of,  Id. 

rule  of  court  to  discontinue,  Id. 

judge's  order  to  stay  proceedings,  Id. 
arrest,  proof  o^  Jd.  117. 

MALICIOUS  PROSECUTION, 
action  for,  110. 

prosecution  by  defendant,  proof  of,  111. 

grand  juror  may  prove  bill  preferred,  Id. 
indorsement  of  defendant's  name  on  the 

bill,  Id. 
information  taken  by  magistrate,  Id\ 
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MALICIOUS  PROSECUTION,  (continued.) 

warrant  of  magistrate,  Id* 
determination  of  prosecution,  proof  of,  Id. 

bill  not  found  by  grand  jury,  proof  of,  Id* 
acquittal,  proof  of,  Id. 
entry  of  nolle  prosequi,  112. 
want  of  probable  cause,  Id. 

non-appearance  of  prosecutor,  Id. 
bill  not  preferred,  113. 
bill  returned — no  true  bill,  Id. 
against  a  magistrate,  Id. 

proof  of  what  passed  before  him,  Id. 
for  preferring  indictment  for  perjury,  Id. 
proof  of  want  of  probable  cause  for  assign- 
ing perjury  on  some  of  the  transactions, 
sufficient  to  support  the  action,  Id. 
proof  of  malice,  114. 

from  want  of  probable  cause,  Id. 
variance  between  proofs  and  record,  Id. 
evidence  under  general  issue,  115. 
proof  of  probable  cause,  Id. 
plaintiff's  general  bad  character,  Id. 
defendant's  evidence  on  preferring  the  bill, 
115. 

MARRIAGE, 

proof  of  in  action  for  crim.  con.  147. 

entry  of,  in  parish  register,  148.  149. 

proof  of,  150. 
register  in  Fleet-prison,  not  evidence,  148, 

of  foreign  chapel,  Id. 
in  public  chapel,  proofs,  149.  154. 
identity  of  parties,  proof  of,  149.  150. 

MESNE  PROFITS, 

trespass  for,  208. 

parties  to  the  action,  Id. 
proceedings  in  ejectment,  909. 
judgment  after  verdict,  its  effect,  Id.210. 

by  default,  209. 
possession  of  plaintiff,  proof  of,  21 1, 

in  case  of  judgment  by  default,  Id. 

in  case  of  judgment  after  verdict,  Id. 
costs  in  ejectment  may  be  recovered,  Id. 
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MISREPRESENTATION, 

in  effecting  a  policy,  makes  void,  when,  58. 
evidence  of  underwriter's,  as  to  effect  of,  Id. 
representation  to  first    underwriter,  when  consid- 
ered as  made  to  all,  Id* 

MONEY, 

had  and  received,  assumpsit  for,  64,  65. 
by  vendee  of  real  property,  Id* 
requisite  proofs,  65. 
lent  assumpsit  for,  86. 

promisory  bote,  evidence  of  loan,  Id. 

bill  of  exchange  paid  by  plaintiff  as  acceptor, 

Id. 
other  proofs  of  loan,  Id. 

MORTGAGEE, 

ejectment  by,  207. 

time  of  demise,  Id. 
mortgage  deed,  proof  of,  Id. 
possession  of  defendant,  proof  of,  Id. 


N 

NEW  ASSIGNMENT, 

in  trespass,  evidence  under,  141. 

NIL  DEBET, 

plea  of,  in  debt,  94. 

what  plaintiff  may  prove  under,  Id. 
what  defendant  may  prove, 

NOLLE  PROSEQUI, 

new  process  may  issue  after,  112. 

NON  ASSUMPSIT, 

evidence  under,  in  action  on  policy  ©f  insurance,58. 
in  action  on  sale  of  real  property,  64. 
in  action  on  award,  73. 
in  assumpsit  on  the  common  counts,  87. 

NON  CEPIT, 

plea  of,  in  replevin,  125. 

NON  DIMISIT, 

plea  of,  in  replevin,  128. 

NON  EST  FACTUM, 

plea  of,  in  action  on  deed,  91. 
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NON  TEffUlT, 

plea  of,  in  replevin,  128. 

tenant  cannot  dispute  landlord's  title,  129. 

NOTICE, 

of  intention  to  dispute  the  goodness  of  woik  done, 
in  assumpsit,  85. 

to  dispute  proceedings  of  commissioners  of 
bankrupt,  279* 
of  dishonour  of  note,  1 9. 

how  given  and  by  whom,  19,  35.  40* 
by  post,  19.  35. 
when  dispensed  with,  21.  37. 
to  partnership,  36. 
proof  of,  Id. 
to  quit,  1 82. 

proof  of.  Id. 

personal  service  of,  its  effect,  Id* 
by  joint  tenants,  184. 
agent,  Id. 

Steward  of  corporation,  185. 
service  of,  on  tenant,  Id. 

on  tenant's  wife,  Id. 
*  •     at  dwelling-house,  187; 

.  on  one .  of  several  joint  tenants,  185. 


O 

OCCUPATION, 

use  and  occupation,  action  for,  67- 
See  tit.  Use. 

ORDER, . 

of  reference,  proof  ofv71* 

proof  by  original  order,  Id. 
by  rule  of  court,  Id. 

OUSTER,  % 

.  proof  of,  when  necessary,  in  ejectment,  171 

P 

PARSON, 

after  induction  may  maintain  trespass,  133. 

PARTICULAR, 

of  breaches  of  contract,  67.  177. 

63 
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PARTY, 

in  action  on  statute  of  Winton,  witness  for  himself 
when,  167. 

PAYEE, 

action  by,  against  maker  of  promissory  note,  6. 

acceptor  of  bill,  22. 
drawer  of  bill,  33* 
competent  witness,  when,  14,  1$.  40. 
letter  from,  to  maker,  as  to  consideration  of  aote,lS~ 

PAYMENT, 

into  court,  on  valued  policy,  not  an  admission  of  to* 

tal  loss,  53. 
of  bill  of  Exchequer,  proof  of,  32, 

receipt  on  back,  Id. 
of  bond  before  the  day,  supports  plea  of  fohil  (td 
*  diem,  93. 

of  gross  sum  accepted  in  full,  H. 

PENALTIES, 

action  for,  94. 

requisite  proofs,  Id. 

inhabitant  of  place  having  part  of  penalty,wben 
competent,  96. 

PETITIONING  CREDITOR.    See  tit  A tsignee. 
when  competent,  when  not,  281. 
his  debt,  proof  of,  276,  277. 
declarations  of  debtor,  when  evidence  of the  debt,276. 
one  of  several  joint  obligees,  not  to  be  the  only  pe- 
titioning creditor,  Id. 

PHYSIC, 

degree  in,  proof  of,  104.  , 

PLENE  ADMINISTRAV1T, 
plea  of,  295. 

proof  of  assets,  Id* 

inventory  delivered  by  defendant,  296* 
promiae  to  pay,  or  part-payment,  how  far 
an  admission,  Id. 
defendant  in  answer  may  prove  payment  of 
debts  in  equal  degree,  297. 
creditor  competent  to  prove  payment,  Id.  . 
retainer  of  assets,  298. 
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POLICY, 

of  insurance,  44. 

action  of  assumpsit  on,  Id. 

proof  of  policy,  Id.  45. 

of  policy,  by  agent,  45. 
proof  by  agent,  Id. 

when  appointed  by  writing,  Id. 
policy  not  to  be  varied  by  parol,  Id. 
usage  of  merchants,  explaining  policies,  Id» 
interest  in  property  insured,  46. 
bill  of  lading,  Id. 

effect  of,  indorsement  4rf,»  Id. 
proof  of,  47. 

when  the  master  dead,  Id. 
when  the  master  alive,  Id. 
stamp  on,  Id* 
shipping  of  goods,  proof  of,  Id. 
by  bill  of  lading,  when,  48. 
by  official  documents,  Id* 
shipment,  when  a  delivery,  Id* 
property  in  ships,  evidence  of,  Id. 

possession,  or  acting  as  owner,  Id* 

evidence  of  the  captain,  49. 

bill  of  sale,  with  registration,  50. 

reekal  of  certificate  of  registry  in  bill  of  sale,  fd. 

purchase  of  ship  m  foreign  country,  how  proved, 

Id.  . 

registration,  effect  of,  Id. 
affidavit  evidence  of  ownership  against  person 
signing,  51. 
interest,  proof  of,  as  averred,  52. 

interest  averred  in  a  single  person— several  pro- 
ved to  be  interested.  Id. 
averment  of  interest  fct  the  time  of  making  the 

policy,  53. 
sailing  alleged  after  the  policy — proved  to  be  be- 
fore, Id* 
variance  as  to  the  time  and  manner  of  the  loss,ld. 
loss  of  ship,  proof  of,  as  averred,  64. 

loss  by  capture  averred — ship  proved  to  have 
been  restored  after  capture,  and  afterwards 
■     lost,  53. 
other  examples,  Id* 

payment  into  court  on  valued  policy,  not  an  ad- 
mission of  total  loss,  Id. 
loss  of  ship,  when  presumed,  Id. 
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POLICY,  (continued.) 

in  short  or  long  voyage,  55. 
ship  not  heard  of  for  six  months  after  depar- 
ture, Id. 
capture  of  ship,  proof  of,  54. 

book  at  Lloyd's,  evidence  of  capture,  Id. 
not  evidence  of  notice  of  capture,  Id. 
sentence  of  foreign  court  not  evidence  of  capture, 
Id. 
sailing  on  voyage,  proof  of,  55. 

proof  of  destination  by  charter-party,  Id# 
clearing  out  lor  particular  port,  Id* 
proof  by  convoy-bond,  Id. 
licence  to  carry  a  cargo  to  place  of  destination,  Id. 
licence,  proof  of,  56. 

in  case  of  licence  lost,  Id. 
loss,  amount  of,  Id. 

total  or  partial,  Id. 
salvage,  proof  of,  57. 

on  re-capture,  how  proved,  Id. 
captain's  protest,  Id. 

not  evidence  of  facts  there  stated,  Id. 
except  as  against  the  captain,  Id. 
evidence  for  defendant,  58. 
*  misrepresentations,  misleading  the  -defendant,  58. 

evidence  of  underwriters  not  evidence  as  to 
effect  of  a  misrepresentation  in  the  pre- 
mium, Id. 
representation  to  first  underwriter,  whe- 
ther to  be  considered  as  made  to  all,  Id. 
order  in  which  the  underwriter  signed  not  to  be 
shewn  different  from  that  on  the  policy,  59. 
sea-worthiness  of  ship,  60. 

evidence  of  shipbuilders,  on  survey  .by  others,  Id. 
non-compliance  with  warranty,  Id. 

proof  of  ship  being  of  a  particular  country,  Id. 
witnesses, 

underwriter  subscribing  the  same  policy,  61. 
entering  into  consolidation  rule,  Id. 
owner  of  a  ship  not  competent  to  prove  sea-wor- 
thiness, Id. 
captain  incompetent  to  disprove  barratry,  Id. 

when  competent  to  provp  the  ship's  original 
destination,  Id. 
POUND-BREACH, 

action  for,  to  be  brought  by  the  distrainer,  139, 140* 
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POUNDAGE, 

to  sheriff,  on  execution,  226. 

PRESENTMENT 

of  note,  to  maker,  1  ft. 

bill,  in  case  of  special  acceptance,  29. 
for  payment,  S4. 

acceptance,  35. 
proof  of,  32. 

when  dispensed  with,  44. 

PRISON, 

book  of,  evidence  of  time  of  detention,  270* 
not  evidence  of  the  «at<*e,  Id, 

PROBABLE  CAUSE, 

proof  of  want  of,  112.  116. 

PROBATE, 

conclusive  effect  of,  292. 
proof  of  being  executor,  29 1 . 
exemplification  of,  Id. 
examined. copy  of,  Id. 
revocation  of,  292. 

PROMISSORY  NOTE, 

attested,  if  for  less  than  5/.,  6. 
variance  in  proof  of,  1 — 5. 
action  upon,  1.  &* 
J ,  Action  by  payee  against  maker,  6. 

defendant's  signature  to  be  proved,  6. 

proof  of  identity,  6,  7* 
agentV  signature  and  authority,  6. 
admission  of  signature  by  defendant,  7. 
made  under  compromise,  Id. 
proved  by  arbitrator,  Id. 
admission  by  promissing  to  renew,  Id. 
by  payment  into  court,  7. 
by  judgment  by  default,  Id. 
of  one  joint-maker  not  evidence  against 
another,  8. 
demand  of  payment,  when  necessary,  Id. 
when  promise  to  pay  is  general,  Id. 
when  to  pay  at  a  certain  place,  8. 

place  mentioned  in  body  of  note,  Id. 
two  places  mentioned,  9. 
place  mentioned  at  foot,  or  on  back  of 
the  npte,  9,  10. 

when  a  condition,  when  not,  Id. 
notice  of  dishonour  at  the  place?  unne- 
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PROMISSORY  NOTE,  (continue*) 

cessary,  9. 
excuse  for  not  presenting  there,  to  be 
stated,  Id. 
aote  evidence  under  money  counts,  10. 
competency  of  witness,  11* 

joint  maker  competent  to  prove  defendants 
signature,  Id. 

%  Action  by  indorsee  against  maktry  Id. 
nature  of  note  indorsed,  Id. 
defendant's  signature  to  be  proved,  IS. 
proof  of  indorsement,  Id. 
t  indorsements  to  be  proved  as  stated,  14. 

admission  of  indorser  not  evidence  against 

maker,  12. 
promise  to  pay  by  defendant,  or  offer  to  re- 
new, effect  of,  Id. 
indorsement  of  note,  payable  to  A.B.  or  bear- 
er, if  averred,  to  be  proved,  Id. 
notice,  of  indorsement,  to  maker,  unnecessary, 

Id. 
note  evidence  under  money  count,  13,  14. 
letter  from  payee  to  maker,  as  to  the  consider 

ation,  when  admissible,  19. 
competency  of  witness,  Id. 
indorser  competent  to  prove  payment  to 
himself,  Id. 
indorser,  after  receiving  money  from  defend- 
ant to  take  up  the  note,  is  not  competent  to 
*  prove  that  he  has  satisfied  it,  15.  * 

payee  and  indorser,   a  bankrupt,   when  not 
competent  to  prove  want  of  consideration, 
14,  15. 
payee  and  indorser  competent  to  prove  the 
consideration  for  which  he  indorsed,  15. 

3.  Action  by  holder  against  maker.  Id. 

signature  of  defendant  to  be  proved,  Id. 

indorsements,  as  stated,  Id. 

proof  of  consideration,  if  note  lost  or  stolen, 
15,  16. 

notice  as  to  proof  of  consideration,  when  neces- 
sary, 16. 

note  evidence  under  money  counts,  Id. 

4.  Action  by  indorsee  against  indorse^  17. 

relative  situation  of  parties,  Id. 
indorsement  of  defendant  to  be  proved,  18* 
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PROMISSORY  NOTE,  (continued.) 

signature  of  maker  need  not  be  proved,  Id. 
antecedent  indorsements  need  not  be  proved,  Id* 
attested  indorsements,  Id. 
intermediate  indorsements,  Id* 
proof  of  demand  on  maker,  Id* 

at  what  place  to  be  made,  18,  19. 
refusal  of  payment,    averred — absence  of 
maker  proved,  19. 
aotice  of  dishonour,  Id. 

notice  by  the  post,  Id. 
by  two-pennv  post,  Id. 

proof  of  contents  of  letter,  20. 
by  ordinary  conveyance,  Id. 
at  defendant's  house,  Id. 
aotice  of  dishonour  dispensed  with,  2^. 
by  payment  of  part,  Id. 
by  promise  to  pay,  Id. 

promise,  after  arrest,  by  way  of  comr 

promise,  Id. 
not  dispensed  with  by  proof  of  no  eon* 
sideration,  Id. 
PROSECUTION, 

malicious,  action  for,  111. 
determination  of,  proof  of,  Id* 
See  tit.  Malice. 
PROTEST, 

when  necessary,  36. 
notice  of,  to  drawer,  36,  37. 
proof  of,  36. 

PUBLICATION, 

of  slander,  96.  98. 

newspaper,  proof  of,  98. 
sale  of  libel  by  defendant's  servant,  Id. 

PUFFING, 

at  sale,  eflect  of,  64. 


R 

REFERENCE, 

submission  to,  proof  of,  71. 
order  of,  proof  of,  Id. 

REFUSAL, 

evidence  of  conversion!  when*  115. 
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REGISTER, 

of  parish,  148. 

entry  in,  proof  of  marriage,  1 48* 

subscribing  witness  need  not  be  called,  150. 
of  Fleet-prison,  148. 

foreign  chapel,  148. 
of  sbip, 

effect  of,  SO. 

not  evidence  of  title,  Id. 

certificate  of,  mis-recked  in  bill  of  sale,  Id. 

RENT, 

forfeiture  for  non-payment  of,  177.  179. 
demand  of,  how  to  be  made,  177. 

when  dispensed  with,  179. 
plea  of  no  rent  in  arrear,  1 30. 

REPLEVIN, 

action  of,  125* 

non-cepit,  plea  of,  Id. 
'  place  of  taking,  126. 

.right  of  common,, plea  of,  127. 

proof  of  right  commensurate  with  claim,  Id. 

other  commoners,  when  competent,  128. 
non  dimisit — non  tenuit— plea  o£  I<L 

plaintiff  cannot  dispute  landlord's  title,  129. 
no  rent  in  arrear,  plea,  of,  130. 

proof  of  rent  paid  to  one  of  superior  title,  Id. 

payment  of  smaller  sum,  Id* 
fact  of  being  bailiff,  traverse  of, .  Id. 

subsequent  assent  to  distress,  Id* 
tender  of  amends,  plea  of,  131. 

proof  under,  Id* 
value  of  things  taken,  proof  of.  Id. 

RETURN, 

of  sheriff,  on  writ,  its  effect,  216.  230. 

false,  action  for,  237.     See  tit*  Sheriff,  Foist  Return. 

REVOCATION, 

of  will,  194. 

by  subsequent  will,  1 95. 
other  writing,  Id. 
burning,  &c.  195. 
implied  revocation,  196. 

by  marriage  and  birth  of  child,  Id* 

parol  evidence  to  rebut,  whether  admissible,  197. 


J 
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RIOT  ACT, 

action  on,  168. 

requisite  proofs,  Id. 
interest  in  the  premises,  Id. 
outrage  amounting  to  felony,  169. 
commencement  of  action,  Id. 
damages,  proper  measure  of,  Id. 

ROBBERY, 

hundred  answerable  for,'  when,  161. 

See  tit.  Hue  and  Cry. 
RULE, 

consent-rule,  in  ejectment,  its  effect,  1 70. 


S 

SALE 

of  goods,  action  on,  80,  84. 
contract,  proof  of,  80,  81. 
if  in  writing,  81. 
admitted  on  record,  when,  80. 
proved  as  averred,  8 1 . 
averments,  proof  of,  82. 
delivery,  proof  of,  84. 
of  real  property,  action  on,  G2. 
action  by  vendor,  Id* 

contract,  proof  of,  Id. 
sale  by  auction,  Id. 

verbal  declarations  of  auctioneer,  not  admissi- 
ble to  vary  written  terms,  Id. 
vendor's  performance  of  his  part,  proof  of,  G3. 
vendor's  title,  proof  of,  Id. 

execution  of  title  deeds,  whether  to  be 

proved,  Id. 
proof  of  title  at  time  of  trial,  when  suffi- 
cient, Id. 
general  issue,  what  maybe  proved  under,  64. 
fraud,  Id. 
puffing  at  sale,  Id. 
defect  of  title,  Id. 
action  by  vendee.  Id. 

what  he  may  bring,  Id. 

for  money  had  and  received,  Qo. 

proofs  in  this  action,  Id. 
action  for  deposit,  Id. 

64 
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SALE,  (continued.) 

legal  defect  in  title,  Id* 
equitable  defect,  66. 
expense  of  investigating  title  may  be 
recovered,  Id. 

particular  of  breaches  of  contract- 
67. 
SALVAGE, 

proof  of,  57.  % 

on  re-capture,  how  proved,  Id. 

SANITY 

of  testator,  191. 
lucid  interval,  Id. 

nature  of— proof  of,  191 — 194. 

SEDUCTION, 

action  for,  156. 

loss  of  service,  proof  of,  1 57. 

in  trespass  for  assault,  Id. 

in  trespass  for  entering  plaintifP»houfce,  158V 
licence,  plea  of,  in  action  for  entering  the  house,  Id.- 
daughter,  competent  witness,  159. 
promise  of  marriage,  proof  of,  not  admissible,  Id. 
daughter's  character,  when  admissible,  Id. 
circumstances  of  plaintiff's  family  may  be  shewn,  160^ 

SEISIN, 

proof  of,  187. 

receipt  of  rent, 

declarations  of  deceased  tenant,  187* 

possession  by  lessee,  Id. 

by  guardian,  187. 

SERVANT, 

deliverjof  goods  to,  84. 

competency  of,  as  witness,  85. 

sale  of  libel  by,  98. 

seduction  of,  action  for,  156.    See  tit.  Seduction. 

SHERIFF, 

actions  against,  213. 
1.  Action  for  taking  plaintiff9  s  goods  m  «xectffton,214. 
proof  of  property,  Id. 
evidence  in  answer,  Id. 

declarations  of  vendor,  Id. 
bailiff  acting  under  defendant's  authority,  proof 
of,  21*- 
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SHERIFF,  (continued.) 

proof  of  warrant  best  evidence  of  the  authori- 
ty, Id. 

.    notice  to  bailiff  for  this  purpose,  Id. 
copy  of  warrant  delivered  by  bailiff,  effect 

of.  Id. 
bond  of  indemnity  by  bailiff  to  sheriff,  Id. 
defendant's  recognition  of  the  bailiff's  act,  ef- 
fect of,  216. 
paper  from  sheriff's  officer,  Id. 
return  of  sheriff,  Id. 

examined  copy  of  writ  and  return,216,217. 
proof  of  indorsement  of  bailiff's  name  by 
the  under-sheriff,  217. 
under-sheriff's  recognition  of  the  bailiff's  act, 
effect  of,  Id. 
'  admissions  by  under-sheriff,  217,  218. 

bailiff's  admissions,  effect  of,  218,  219. 

not  evidence  of  his  agency,  219. 
admissible  as  part  of  the  transaction,  when,  Id. 
admissions  by  agents,  effect  of,  in  general,  220. 
defence — franduient  assignment,  to  defeat  the  exe- 
cution, 221. 

proof  of  writ  and  judgment, 
person  against  whom  the  execution  issued, 
not  competent  for  defendant,  221. 

2.  Action  for  not  arresting  a  debtor.  Id. 

cause  of  action,  proof  of,  Id. 

acknowledgment  by  debtor,  222. 
process,  proof  of,  Id. 
default  of  sheriff,  proof  of,  Id. 

notice  to  him  concerning  the  debtor,  Id. 

notice  to  under-sheriff's  agent,  222,  223. 
bailiff  not  competent  for  defendant,  223. 

3.  Action  for  taking  insufficient  pledges,  Id. 

reple vy i  ng,  proof  o£  22  4 . 
recognition  by  defendant  of  bailiff's  act,  Id. 
replevin  bond,  proof  of,  224. 
insufficiency  of  sureties,  proof  of,  Id. 
evidence  of  sureties,  224,  225. 

4.  Action  to  recover  money  levied,  225. 
proof  of  taking  and  sale,  Id. 
authority  given  by  defendant,  proof  of,  Id. 
copy  of  writ  and  return,  Id. 

return  on  writ,  efiect  of,  226. 
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SHERIFF,  (continued.) 

proof  of  warrant,  225* 

proof  of  deliveryof/i./a.  at  sheriff's  office,  Id. 
demand  of  payment  not  necessary,  Id. 
defendant  may  deduct  poundage,  226.  m 

5.  Action  for  taking  goods  in  execution  without  paying 

arrears  of  rent,  Id. 
requisite  proofs,  227. 
notice  to  sheriff,  and  demand  of  rent,  Id. 
waiver  of  right  by  plaintiff,  Id. 

6.  Action  for  escape  on  mesne  process,  Id. 

proof  of  debt  due  to  plaintiff,  228. 

variance,  between  proof  and  declaration  as  to 

cause  of  action,  Id. 
admission  of  debtor  evidence  against  defeadant,I<L 
process,  proof  of,  Id. 
variance,  in  proof  of  process,  228,  229. 
proof  of  writ  and  agency  of  bailiff,  229,  230. 
return  on  writ,  effect  of,  230. 
escape  on  mesne  process,  proof  of,  Id. 

7.  Action  for  escapein  execution,  231. 

judgment,  proof  of,  Id. 
writ,  proof  ©f,  Id. 
warrant  and  arrest,  preof  of,  232. 
escape,  proof  of,  232,  233. 
admission  by  under-sheriff,  233. 
debtor,  competent  witness,  as  to  voluntary  es- 
cape, Id. 

whether  competent  to  disprove  negli- 
gent escape,  Id. 

proof  of  negligent  escape,  on  count  for  voluntary, 

Id. 
refusal  of  keeper  of  prison  to  shew  the  debtor,  234. 
variance  jn  proof  of  process,  Id. 
plea  of  fresh  pursuit,  235. 

of  return  into  custody,  Id. 

8.  Action  for  extortion  of bailiff ", 

requisite  proofs,  236. 

proof  to  connect  the  defendant  with  the  bailiff,  Id. 

judgment,  if  averred,  to  be  proved,  Id. 

9.  Action  for  false  return,  237. 

for  false  return  of  mesne  process, 

requisite  proofs,  Id. 
for  false  return  of  writ  of/i./a.  Id. 
falseness  of  return,  proof  of,  Id. 
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SHERIFF,  (continued.) 

plea  of  bankruptcy  of  debtor,  Id. 
proofs  under,  237. 

declaration  of  petitioning  creditor,  Id. 
return  that  sheriff  paid  arrears  of  rent  to  land-* 
lord,  238. 

proof  of  rent,  in  arrear,  Id. 
landlord  not  competent  for  defendant,  Id. 
indemnity  to  sheriff,  Id. 

inquisition  by  sheriff  as  to  the  property  not  ad- 
missible, Id. 
variance  in  proof  of  averment,  239. 

witness,  claiming  property  in  the  goods,  com- 
petent for  sheriff,  Id. 

SHIP, 

property  in,  proof  of,  48. 

possession — acting  *£  owner,  Id. 

bill  of  sale,  £0. 

registration,  its  effect,  Id. 

affidavit,  as  to  property,  51. 

purchase  of,  abroad,  proof  of,  50. 
sailing  of,  on  voyage,  55. 

destination  proved  by  charter-party,  Id. 
proved  by  captain,  when,  6 1 . 

clearing  out  for  particular  port,  55. 

convoy-bond,  proof  of,  Id. 

licence  to  carry  cargo  to  place  of  destination, 
Id. 
loss  of,  54. 

when  presumed,  54. 
capture  of,  proof  of,  Id. 

book  at  Lloyd's,  Id. 

sentence  of  foreign  court,  Id. 
sea- worthiness  of,  proof  of,  60. 

evidence  of  ship-builders,  Id. 

shipowner  not  competent,  61. 
of  what  country,  proof  of,  60. 

SHIPPING, 

of  goods,  proof  of,  47. 
by  bill  of  lading,  48. 

official  documents,  Id. 
tantamount  to  delivery,  when,  Id. 

SHIP-BUILDER, 

evidence  of,  as  to  sea- worthiness  of  ship,  60. 
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SLANDER. 

action  for,  96.     See  tit.  Defamation. 

SOLVIT  AD  DIEM, 

plea  of,  in  debt,  92. 

payment  before  the  day,  Id. 
presumption  of  payment,  when.  Id. 
indorsement  on  bond,  effect  of,  92,  93. 

SOLVIT  POST  DIEM, 
plea  of,  in  debt,  93. 

SON  ASSAULT, 

plea  of,  in  trespass,  146. 

replication  de  injuria  sua,  &c. — defendants    may 
prove  the  first  assault  on  a  different  day,  Id* 

STATUTE  OF  LIMITATION, 

plea  of,  292. 

promise  to  be  proved,  as  laid,  Id. 
STATUTE  MERCHANT, 

process  of,  204. 

tenant  by,  ejectment  by,  Id.  » 

STATUTE  STAPLE, 

process  of,  206. 

tenant  by,  ejectment  by,  13. 
SUBMISSION, 

to  reference,  proof  of,  7L 
SURPLUSAGE, 

immaterial  averment)  rejected,  as  such,  82. 

T 

TAXATION, 

of  attorney's  bill,  76. 

omissions  allowed  on,-  Id. 
TENANT, 

holding  over,  a  trespasser^  1 33. 

not  to  dispute  his  landlord's  title,'  69.  129.  176. 

may  shew  title  expired,  when,  176. 
declarations  by,  as  to  close  of  his  tenancy,  186. 

evidence  of  seisin,  when,  187. 
tenancy,  determination  of,  70. 

acknowledgment  of,  by  submission  to  distress 
for  rent,  when,  Id. 
action  against,  for  mismanagement  of  farm,  90. 

his  under-tenant,  not  competent  for  him,  Id. 
ejectment  against,  on  expiration  of  term,  174. 

for  a  forfeiture,  177. 
on  determination  of  yearly  ten- 
ancy. 182. 
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TENDER, 

of  amends,  plea  of,  in  replevin,  131* 

in  action  against  justice,  247. 

against  excise-officer,  257. 
against  custom-house  officer.Id* 
TESTE, 

of  writ,  not  proof  of  suing  out,  245. 

TITLE, 

legal  defect  in,  65* 

equitable  defect,  66. 

expense  of  investigating,  bow  recovered,  67. 

TRADING, 

what,  within  statute  of  bankrupts)  261. 

ftroofof,  Id. 
armer,  when  trader,  262* 

TRESPASS, 

action  of,  132. 

against  sheriff*     See  tit.  Sheriff. 

1.  Trespass  to  real  or  personal  property.  Id. 

proof  of  actual  possession,  in  action  quart  cLfr.  Id. 
freehold  in  law,  without  possession,  not  suffi- 
cient, Id.       • 
heir  at  law  before  entry )  .    ,   .        . 

bargainee  before  entr/f  cannot   J™*    tre8" 
lessee  before  entry         )      P*M'  ia# 
parson,  after  induction,  may  bring  trespass,!  33. 
tenants  holding  over,  trespassers,  Id. 
proof  of  actual  or  constructive  possession,  in  tres- 
pass for  taking  goods,  Id. 
examples,  133,  134. 
action  against  defendant  for  commanding  or  procu- 
ring the  trespass  to  be  done,  134. 
assenting  to  trespass,  when  it  makes  a  trespas- 
ser ab  initio.  Id. 
the  person  who  committed  the  trespass  not  a 
competent  witness  for  defendant,  Id. 
special  damages — what  may  be  laid  as  such,  Id. 
averment  of  "  other  wrongs,  &c."  what  may  be 

proved  under,  135. 
locality  of  premises,  proof  of,  136. 

abuttals,  rule  as  to  proof  of,  1 37. 
general  issue,  what  may  be  proved  under,  137—140.  . 
justification,  evidence  under,  1 40. 

grant  of  close  pleaded — right  only  to  fint  crop 
proved,  Id. 
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TRESPASS,  (continued.) 

licence  to  be  co-extensive  with  trespasses  prov- 
ed, Id. 

examples  as  to  proof  of  justification,  140,  141. 
new  assignment,  evidence  under,  141. 

2.  Trespass  to  person,  143. 

if  there  is  a  single  count,  only  a  single  assault  can 

be  proved,  Id. 
in  case  of  a  felonious  assault,  plaintiff  must  prove 
that  the  defendant  has  been  prosecuted  and 
tried  for  it,  144. 
conviction  of  assault,  when  evidence  in  an  action, 
Id. 
action  against  co-trespassers — after  proof  of  an  as- 
sault by  some  of  the  defendants,  proof  of  another 
assault  by  the  others  is  not  admissible,  144,  145* 
averment  of  "  other  wrongs,  &c." — special  dam- 
age, distinct  from  the  assault,  cannot  be  proved 
unless  specially  laid,  145. 
general  issue,  what  may  be  proved  under,  Id. 
first  assault  by  plaintiff,  plea  of,  146. 
proof  of  plaintiff's  first  assault,  Id. 
replication  "  de  injuria  sua"— -defendant  may 
prove  the  first  assault' on  a  different  day,  Id. 

3.  Trespass  for  adultery,  147. 

proof  of  marriage  necessary,  Id. 

proof  of  banns  or  licence  unnecessary,  146. 
proof  by  entry  in  parish-register,  with  proof  of 
identity,  148,  149. 

registers  of  Fleet   prison,  and 

foreign  registers,  148* 
marriage  in  public  chapel,  149. 
154. 
proof  by  persons  present  at  the  marriage,  149. 
proof  of  identity  of  parties,  149,  150. 

subscribing  witness  to  the  entry  in  the  re- 
gister need  not  be  called,  150. 
defendant's  acknowledgment  of  plaintiff's  mar- 
riage, 151. 

proof  of  adultery,  153. 

letters  of  plaintiff's  wife,  when  admissible,  Id. 

conduct  of  husband  and  wife  to  each  other  may 

be  shown,  154. 
evidence  on  part  of  defendant,  Id. 
marriage  of  plaintiff  void,  Id. 
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Trespass,  (continued.) 

consent  of  plaintiff  to  the  criminal  inter- 
course, 155. 
wife's  bad  character,  Id. 
*  husband's  profligacy,  Id. 

declarations  of  the  wife,  as  to  her  motives  in 
eloping,  when  admissible,  Id. 
evidence  in  support  of  wife's  character,  when 
admissible,  156. 

3*  Trespass  for  seduction  of  daughter,  Id. 
loss  of  service,  proof  of,  157. 
in  trespass  for  assault,  Id. 
in  trespass  for  entering  plaintiff's  house,  158. 
plea  of  licence,  in  action  for  entering  the  plain- 
tiff's house,  Id.  * 
daughter  competent  witness,  159. 
promise  of  marriage,  proof  of,  not  admissible,  Id. 
*      proof  of  daughter's  character  for  modesty,  when 

admissible,  Id. 
circumstances  of  plaintiff's  family  may  be  shewn,  160. 

TROVER, 

action  of,  1 1 7. 

property,  proof  of,  118. 

absolute — special,  property, 
goods  averred  to  be  the  property  of  part- 
ners, 

proved  to  belong  to  one  of  the  firm 
exclusively,  a  variance,  Id. 
conversion,  proof  of,  Id. 

actyal  conversion,  what,  Id. 

refusal  on  demand,  evidence  of,  when,  119. 

demand  in  Writing,  120. 

for  written  document,  120. 

general  description  of  the  writing  sufficient, 
notice  to  produce  the  original,  unnecessary. 

for  ship, 

proof  of  possession,  when  sufficient,  121. 
property,  by  bill  of  sale,  &c.  Id. 
general  issue,  proof  of,  under,  Id. 

property  in  defendant,  Id. 

joint  tenancy  in  the  plaintiff,  121. 

joint. tenancy  with  other  person  may  be  shewn 

"  65 
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TROVER,  (continued.) 

evidence  in  answer  to  proof  of  demand  an<S 
refusal,  122. 

detainer  for  lien,  123* 

general  lien,  proof  of,  Id. 
by  executor  against  executor,  it  son  tori,  124.    # 

payments  of  debts  by  defendants  may  be  re- 
couped id  damages,  125. 

proof  of  joint  conversion  necessaiy  in  action 
against  several,  Id. 

TRUTH, 

of  slanderous  words  pleaded,  108. 


U 

UNDER-SHERIFF, 

admission  by,  its  effect,  217,  218*  233r 
recognition  by,  of  bailiff's -act,  217. 

UNDERWRITER, 

evidence  of,  as  to  effect  of  a  misrepresentation  on  a 

premium,  58.  * 

representation  to  the  first  underwriter,  when  con- 
sidered as  made  to  a//,  Id. 
subscribing  on  the  same  policy,  competent,  61. 

UNSOUNDNESS, 

of  horse,  action  for,  78. 

USAGE, 

to  explain  policy,  when,  45. 

USE  AND  OCCUPATION, 
assumpsit  for,  67. 

at  common  law,  68. 
since  the  statute,  1 1  Geo.  II.  c.  1 9.  Id. 
in  case  of  demise  by  deed,  the  action  does  not 
lie,  Id. 

otherwise  in  case  of  agreement  for  a  fu- 
ture demise,  though  by  deed,  Id. 
declaration  in  assumpsit  for  use  and  occupa- 
tion, Id. 
locality  of  the  premises,  if  averred,  must  be 

correctly  proved,  69. 
occupation  of  premises,  Id. 

by  permission  of  plaintiff,  Id. 
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USE  AND  OCCUPATION,  (continued.) 

under  written  contract,  Id. 
plaintiff's  title  not  to  be  impeached  by  tenant 

Id. 
submission  to  distress  for  rent,  when  an  ac- 
knowledgment of  tenancy,  70. 
rent  payable  to  determination  of  tenancy,  Id. 
determination  by  notice,  Id. 
by  consent,  Id. 


VARIANCE, 

in  action  on  promissory  note,  or  bill  of  exchange,  1. 
mis-description  of  note  or  bill,  ground  of  non- 
suit, Id. 
description  must  correspond  with  the  instru- 
ment in  substance  and  legal  effect,  1.  4. 
note,  payable  at  a  particular  place,  described 

absolute,  2. 
name  of  maker  mis-stated,  Id. 

mistake  in  name,  when  cured  by  service 
of  process,  Id. 
date  of  note  or  bill  mis-stated,  3. 

indorsement  stated  to  be  before  the  note 
was  due — proved  to  be  after>  Id. 
mis-statement  of  term  "  value  received?1  Id. 
bill  payable  at  a  place  named,  described  as  di- 
rected to  a  person  living  there,  Id. 
indorsement,  averred  to  be  by  A.  B.,  his  own 
hand  thereto  subscribed,  proved  to  be  by  an 
agent  by  procuration,  4. 
mis-description  of  bill,  drawn  abroad,  as  to  cur- 
rency, Id. 
bill  stated  to  be  drawn  or  accepted  by  defend- 
ant proved  to  be  drawn  or  accepted  by.  oth- 
ers jointly,  5. 
time  of  presentment,  or*  of  making  indorse- 
ment, proved  to  be  different  from  the  time 
alleged,  29. 
name  of  indorser,  variance  in  proof  of,  30. 
in  action  on  policy,  52. 

in  averment  as  to  plaintiff's  interest,  Id. 
as  to  sailing  of  ship,  53. 
as  to  nature  of  the  loss,  54. 
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VARIANCE,  (continued.) 

with  a  view  to  ascertain  the  damages,  122, 
in  nction  for  use  and  occupation,  69. 

in  averment  as  to  locality  of  premises,  Id. 
in  assumpsit  for  sale  of  goods,  8 1 . 

in  proof  of  contract,  Id* 
in  action  of  covenant,  88. 

in  proof  of  deed,  Id. 
in  action  for  defamation,  97, 

in  proof  of  the  words  or  libel,  97,  98. 
in  action  for  malicious  prosecution,  1 14. 

between  the  proof  and  the  record,  Id* 
in  action  of  trover,  118. 

in  averment  as  to  the  ownership  of  goods,  Id* 
in  action  of  ejectment,  170. 

in  proof  of  title,  Id. 

in  description  of  premises,  171. 
in  action  against  sheriff,  236,  237.  239. 

YENDEE, 

of  real  property,  action  by,  64.     See  tit  Sale. 

goods,  action  by,  86,  84.  See  tit;  Sale.  Goods. 

VENDOR, 

of  real  property,  action  by,  64.    See  tit.  So/e. 
goods,  action  by,  80,  84.  See  tit.  Sale.  Goods* 

VENUE, 

locality  of  premises  in  ejectment,  171. 

in  trespass,  136. 
count  for  entering  plaintifPs  house  in  A.  and  taking 
his  goods  there — if  the  house  is  in  B.  plaintiff 
cannot  recover,  1 36. 
one  count  for  entering  plaintiff's  house  in  A.  anoth- 
er for  taking  plaintiff's  goods — plaintiff  may  re- 
cover on  the  first,  though  he  fail  on  toe  second,!  36. 


W 

WARRANT, 

proof  of,  in  action  against  sheriff,  215. 

copy  of  demanded,  in  action  against  constable,  253. 

WARRANTY 

of  horse,  action  on,  78,    See  tit.  Horse. 
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WAY, 

*  right  of  way,  pleaded  by  defendant — traversed  by 
plaintiff — plaintiff  may  prove  the  way  stopped  by 
order  of  magistrate,  141. 

WILL, 

void  by  fraud,  incapacity,  &c.  190,  191. 
revocation  of,  194.     See  tit.  Revocation. 
lucid  interval  of  testator,  191.194. 
form  of  will,  of  copyhold,  199. 

WINTON, 

action  on  statute  of,  161.    See  tit.  Hue  and  Cry, 

WORDS, 

action  for,  96.     See  tit.  Defamation. 

WRIT, 

original,  practice  as  to  testing  of,  166. 

teste  of,  not  proof  of  suing  out,  245. 

first  not  returned — alias  writ  sued  out,  246, 
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ABANDONMENT, 

when  insured  may  abandon,  and  effect  thereof,  54. 
preliminary  proofs  need  not  be  exhibited  at  time  of 

abandonment,  44* 
how  and  by  whom  made,  54. 
when  unnecessary,  54,  £5. 

ACCEPTANCE, 
how  made,  23. 
conditional,  22,  23.  27. 
liability  of  acceptor,  24* 
special,  26.  34. 

proof  of,  34. 

election  to  consider  what  passes  on  presentment,  an 
acceptance  or  non-acceptance,  36. 

ACCOMMODATION  NOTE  OR  BILL, 
liability  of  parties  to,  22. 
indorser  of,  when  discharged,  44. 

ACCOUNT, 

when  and  how  far  evidence,  87. 

ACKNOWLEDGMENT, 

when  it  dispenses  with  production  of  subscribing  wit- 
ness, 6. 

of  signature,  not  conclusive,  7. 

what  is  admitted  by  a  promise  to  pay  note  or  bill,  34. 
38. 

by  partner,  how  far  binding  on  the  firm,  87. 

when  it  preclude?  defendant  in  trover  from  shewing 
property  in  third  person,  121. 

ACTION, 

commencement  of,  86.  245. 

limitation  of,  87. 

evidence  of  time  of  commencing  action,  95. 

for  taking  insufficient  bail,  224. 
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ACTION  ON  THE  CASE, 

for  bringing  unfounded  suit,  116. 

for  maliciously  holding  to  bail,  116. 

for  oppressive  execution  of  process,  116. 

for  injury  to  reversionary  interest  in  chattels,  134. 

fur  enticing  away  plaintiff's  wife,  147. 

ADMIRALTY, 

decree  of,  how  far  evidence,  54. 

AGENT, 

action  against,  for  money  received  to  use  of  plaintiff, 
15. 

when  must  sue  upon  indorsement  for  benefit  of  prin- 
cipal, 28. 

not  bound'  to  give  notice  on  non-payment  or  non-ac- 
ceptance, but  may  return  bill  to  bis  principal,  36. 

how  appointed*  45. 
.    when  a  competent  witness,  45. 

authority  of,  44.  54. 

letters  and  declarations  of,  when  evidence,  221  • 

ASSIGNMENT,  * 

of  bill  not  negotiable,  27. 
of  bill  of  lading,  46. 
trover  by  assignee  of  bond,  120. 
action  for  escape  by  assignee,'  236* 

ASSETS, 

evidence  of,  206. 

ASSUMPSIT, 

for  consideration  of  land  sold,  62. 
against  sheriff,  225. 
against  deputy  sheriff,  225. 

ATTORNEY, 

evidence  in  action  by,  for  costs,  77. 

AUCTIONEER, 

when  his  declarations  are  admissible  or  not,  62. 

AWARD, 

parol  submission,  when  binding,  71. 

when  party  is  entitled  to  delivery  of  original  award, 

and  how  his  right  thereto  is  waived,  72. 
when  it  will  or  will  not  be  set  aside,  73. 
revocation  of  submission,  73* 
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B 
rJIGAMY, 

proof  of  marriage;  152* 

BILL  OF  EXCHANGE, 

forged  bill,  24. 

drawn  payable  at  a  particular  j)lace,  26. 

accepted  payable  at  a  particular  place,  26* 

declaration  on,  26.  33. 

witness  in  action  by  payee  against  acceptor,  27. 

damages  in  action  by  payee  against  acceptor,  27. 

transfer  by  drawer  of  bill  unpaid  by  acceptor,  28. 

defence  in  action  on,  31. 

action  by  acceptor  agatnsr/dratfer,  33. 

consequence  of  neglect  to  demand  payment  and  give 

notice,  33. 
attion  on  non-acceptance  of,  33. 
evidence  of  non-payment,  34. 
presentment  for  acceptance  or  payment,  38. 
presentment  to  executor  or  administrator,  34. 
evidence  where  there  is  a  set  of  bills,  36. 
inland  bill,  36. 
evidence  of  presentment,  38. 
drawer  or  indorser,  when  discharged  by  act  of  holder, 

44. 

BILL  OF  LADING, 

iiow  far  evidence  of  title,  40. 
assignment  of,  46. 

BILL  OF  PARTICULARS, 
evidence  under,  1 1  . 

BILL  OF  COSTS, 

need  not  be  served  before  commencing  action  on,  73. 

C 

CHARTER-PARTY,  , 

right  to  freight  under,  83. 

CHECK, 

nature  of,  34.  39. 

action  on,  against  drawer,  33. 

when  must  be  presented  for  payment,  34. 

evidence  under  money  counts,  39. 

66 
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COMMON  COUNTS, 

note  evidence  under  in  suit  by  payee  against  maker,  10» 

in  action  by  indorsee  against  indorser,  21 . 

check,  evidence  under  money  counts,  39. 

when  plaintiff  cannot  recover  under  common  counts, 

62.  83.  85. 
Indebitatus  assumpsit  to  recover  the  price  due  on  an 

executed  special  contract,  83. 
rule  as  to  abandoning  count  on  special  agreement  and 

recovering  under  common  counts,  83. 

CONCEALMENT, 

what  is,  and  effect  of,  on  policy  of  insurance,  58. 

CONFESSION 

of  deputy  sheriff,wheA  evidence  against  sheriff,  217. 
See  Acknowledgment. 

CONSIDERATION, 

a  bill  or  note  prima  facie  evidence  of,  G. 

when  consideration  of  note  not  negotiable  must  be 

proved,  TO. 
when  consideration  of  note  may  be  enquired  into,  11. 

13,  14.  22. 
when  partial  failure  of  consideration  is  a  defence,!  1 .22. 
what  sufficient  to  support  a  promise,  22. 
consisting  of  several  parts,  81. 
alternative,  81. 

CONSIGNOR  AND  CONSIGNEE, 

when  property  in  goods  vests  in  consignee,  46*  48. 

CORPORATION  BOOKS, 
how  far  evidence,  104. 

COVENANTS, 

when  dependent,  or  independent,  63.  65. 

D 

DAMAGES, 

plaintiff  may  recover  less  than  he  claims,  56. 

what  may  be  shewn  in  mitigation  of,  85.  108.  118. 

in  slander,  108. 

special  damages,  108. 

truth  of  words  not  admissible  in  mitigation  under  not 

guilty,  108. 
evidence  in  aggravation  of,  135. 
when  defendant  is  precluded  from  going  into  evidence 
in  mitigation,  141. 


i 
i 
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DAYS  OP  GRACE, 

when  allowed  id  Massachusetts,  19. 

DE  INJURIA  SUA  PROPRIA, 
when  proper  to  be  replied,  147. 
evidence  under,  147. 

DEBT 

on  bond,  plea  of  payment,  93. 
for  rent,  plea  in,  94. 

DECEIT 

in  sale,  when  a  defenpe  in  an  action  for  the  price,  85, 

DECLARATION, 

in  action  by  indorsee  against  indorser  of  note,  17. 

on  bill  of  exchange,  34. 
on  conditional  acceptance  of  bill,  22. 
where  bill  is  payable  at  a  particular  place,  26. 
in  action  for  non-acceptance  of  bill,  33. 
when  demand  of  acceptor  and  notice  to  defendant 

must  be  averred,  41* 
on  policy  of  insurance,  52. 
for  land  sold  and  conveyed,  62. 
averment  of  performance  or  offer  to  perform,  63.  82. 
statement  of  consideration,  01. 

request,  82. 
exception  in  covenant,  when  to  be  stated,  89. 
in  slander,.  97. 

DEED, 

how  avoided,  88. 

DEFAULT, 

effect  of,  as  an  admission,  98. 

DEFENCE 

in  action  on  promissory  note,  13,  14.  16.  22. 44. 

on  bill  of  exchange,  31.  38.  44. 

on  policy  of  insurance,  60. 

on  award,  73. 
deceit  in  sale  or  badness  of  goods  sold,  when  a  de- 
fence, 85. 
in  trover,  118.  121. 
in  trespass,  139.  140. 
in  action  against  sheriff  for  escape,  235* 
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DELIVERY, 

effect  of  delivery  of  goods  to  master  of  vessel,  carrier 

or  agent,  48. 
of  ship,  transfers  property  without  bill  of  sale,  49. 

DEVIATION, 

what  is,  60. 
DILIGENCE, 

due  tiiligence,when  a  question  for  the  court,  85. 44.  54* 
DISCLAIMER. 

dispenses  with  necessity  of  notice  to  quit,  18.2. 

£ 

EJECTMENT, 

when  demise  must  be  laid,  170,  182. 

separate  demise,  170. 

when  entry  necessary  to  avoidstatute  of  limitation*,!  73, 

notice  to  quit,  1 82. 

presumption  of  title,  187. 

See  notice — mesne  profits. 

ENEMY'S  LICENCE, 

avoids  policy  of  insurance,  60. 

ESCAPE, 

action  for,  227.  230,  231, 232. 

EVIDENCE, 

of  Bending  letter,  21. 

of  contents  of  letter,  21 . 

of  conditional  acceptance  of  bill,  23.  27. 

under  averment  of  non-pay  ment  of  bill  or  note,  3  4 

of  presentment  of  bill  or  note,  and  notice  of  nonac- 
ceptance  or  non-payment,  38. 

parol  to  explain,  vary  or  contradict  a  written  instru- 
ment, 45.  62. 

proof  of  ship's  register,  52. 

admiralty  proceedings,  54. 

survey  of  ship,  60. 

when  deed  may  be  given  in  evidence  without  proof  of 
execution,  63. 

of  loss  of  deed,  88. 

what  sufficient  to  authorise  the  admission  of  secondary 
evidence,  88* 

admission  in  one  plea,  not  evidence  of  matter  denied 
in  another,  97. 

record  of  conviction  for  felony,  110. 
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EVIDENCE,  (continued.) 

notice  to  produce  paperg,  120. 
of  marriage,  148.  162. 

See  Acknowledgment— "Witness. 

EXECUTION, 
fraudulent,  121. 
'   when  replevin  lies  for  goods  taken  in  execution,  125. 

EXECUTOR  AND  ADMINISTRATOR, 
action  by,  290. 

promise  by,  when  obligatory,  11* 
action  against,  1 7.  293.  296. 
when  they  may  maintain  trover,  118* 
evidence  in  action  against,  296. 


FACTOR, 

when  liable  or  not  in  an  action  of  trover,  116,  119. 
lien,  123. 

FALSE  RETURN, 

action  for,  237,  238. 

FALSE  IMPRISONMENT, 

evidence  under  general  issue,  145* 

FREIGHT, 

right  to  retain  goods  for  the  freight,  12S. 

G 

GOODS  SOLD  AND  DELIVERED, 
evidence  in  action  for  price  of,  84,  85. 
defence,  85. 

GUARDIAN  IN  SOCAGE, 

interest  and  authority,  187.  • 

H 

HANDWRITING, 
proof  of,  12. 

Vide  Subscribing  Witness. 

HEARSAY, 

when  admissible.  189. 


J 
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INDORSEE  AND  INDORSEE,  , 

evidence  in  action  by  indorsee  against  maker  of  prom- 
issory note,  11,  12,  13. 

liability  of  indorser,  13,  19.  44. 

action  by  indorsee  against  indorser,  17. 
.    notice  to  charge  indorser,  21.  39. 

defence  in  action  by  indorsee  against  indorser,  22, 

evidence  in  action  by  indorsee  against  indorser,  22. 

indorser  having  possession  may  sue  notwithstanding 
subsequent  indorsements,  28. 

indorser,  when  discharged  by  giving  time  to  acceptor 
or  maker,  44* 

INDORSEMENT, 

how  far  evidence  of  title  to  note  or  bill,  19*  16.  28, 
of  a  note  already  due,  14.  17. 
for  less  than  nominal  amount  of  note,  14.  22* 
of  note  that  has  been  paid,  14. 
payable  on  demand,  14. 
warranty  implied  in,  15. 

of  a  note  void  as  between  the  original  parties,  22. 
of  note  not  negotiable,  22. 

to  agent  or  trustee,  whether  principal  may  sue,  28. 
when  it  must  be  proved,  31. 
of  bill  of  lading,  46, 

INFANT, 

indorsement  of  note  by,  14. 

INQUISITION, 

by  sheriff,  effect  of,  238. 

INSURANCE, 

perils  insured  against,  54. 

preliminary  proof,  44. 

what  insured  must  prove,  44. 

compliance  with  warranty,  44. 

evidence  to  explain,  vary  or  contradict  policy,  45.  59. 

60. 
insurable  interest,  46. 
of  entire  subject,  when  insured  h^  only  a  partial  in 

terest,  52. 
open  and  valued  policy,  52. 
total  or  partial  loss,  *4.  56. 


.  i 
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INSURANCE,  (continued.) 

paying  money  into  Court  on  policy,  54. 

insured  may  recover  a  partial,  when  he  declares  for  a 
total  loss,  56. 

*  partial  in  addition  to  total  loss,tf  • 

representation,  58* 
enemy's  licence,  60. 

when  legal  or  illegal,  60. 

defence,  60. 

description  of  subject  insured  in  policy,  $0. 

witness  in  action  on  policy,  61* 


JOINT  DEFENDANTS, 

when  plaintiff  must  shew  a  joint  liability,  3. 

JOINT  TENANT, 

when  liable  in  trover  by  other  joint  tenant,  122. 

JOINT  PLAINTIFFS, 

who  mist  join,  and  effect  of  omission  in  action  on  con- 
tract, 53* 
tenants  in  common  must  join  in  trespass,  138. 

JUSTIFICATION, 

in  action  for  defamation,  109. 

hearsay,  how  far  a  justication  in  slander,  110. 

in  trespass,  137.  255* 


L 

LIEN, 

of  factors  123. 

creditor  Was  no  Ken  on  goods  of  debtor,  Id. 

LIBEL, 

what  is  libellous  or  not,  107.  109,  110. 
the  jury  must  decide  whether  plaintiff  is  the  person 
intended  by  the  libel,  and  this  cannot  be  proved  by 
witnesses,  97. 
publication,  and  evidence  of,  98. 
who  answerable  for,  98.  110* 
evidence  in  support  of  action,  100* 
of  malice,  106,  107. 
U  shew  meaning  of  libwl,  107. 
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LIMITATION  OF  ACTION, 

promise  or  admission  to  take  a  case  oat  of  the  opera- 
tion of  the  statute,  87. 
See  Ejectment. 


M 

MARRIAGE, 

presumptive  evidence  of,  148, 

MASTER, 

when  liable  in  trover,  120. 

MALICIOUS  PROSECUTION, 
evidence  of  probable  cause,  113. 

of  malice,  116. 
action  for  maliciously  holding  to  bail,  Id* 

MASTER  OF  SHIP, 

when  liable  in  trover,  119. 
authority  of,  Id. 

MEMORANDUM, 

of  contract  of  sale,  80. 

MESNE  PROFITS, 

action  for,  when,  and  between  whom  it  lies,  68.  21 1. 

» 

MONEY  HAD  AND  RECEIVED, 

action  to  recover  back  money  fraudulently  obtained,  12. 

by  indorsee  against  maker  of  promissory  note,  13. 

against  agent,  15. 

against  trustee,  Id. 

to  recover  money  paid  under  mistake,  21. 

by  indorsee  against  indorser  of  promissory  note,  Id. 

by  assignee  of  bill  not  negotiable,  $7«+ 

by  indorsee  against  drawer  of  bill,  38. 

to  recover  back  consideration  paid  on  sale  of  land,65« 

MORTGAGE, 

practice  on  foreclosure  of,  when  bill  is  taken  pro  con- 

fesso,  8. 
registry  of,  effect  as  notice,  €4. 
mortgagor  entitled  to  notice  to  quit,  207. 
but  not  purchaser  from  mortgagor,  Id. 
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NEGLIGENCE,  .  ^o 

when  a  defence  to  an  action  for  services  rend€tfed,78< 

NIL  DEBET, 

evidence  under,  94. 

NIL  HABUIT  IN  TENEMENT!^ 
when  to  be  specially  pleaded,  94; 

NON  ASSUMPSIT, 

evidence  under,  73.  78.  85« 

NON  EST  FACTUM, 

evidence  under*  88» 

NOT  GUILTY, 

evidence  under  in  slander,  K)8« 
trespass,  139,  140. 
action  for  false  imprisonment,  145. 

NOTICE, 

implied,  14.  64. 

of  non-payment,  when  to  be  given,  17,  18,  19.  35.  88. 

how  and  to  whom  to  be  given,  19,  20.  35. 

evidence  of,  21.  35. 

how  and  when  waived  or  excused,  21.  37,  38. 
of  non-acceptance,  how  and  when  waived  or  excused, 

21.37,38. 

how  and  to  whom  to  be  given,  35,  36.. 

when  to  be  given,  35,  36.  38,  39. 
from  agent,  of  non-acceptance,  or  non-payment,  36. 
promise  to  pay,  evidence  of  notice,  38. 
who  may  give  notice  of  non-acceptance  or  non-pay- 
ment," 36.  40. 
registry  of  mortgage,  64. 
to  produce  papers,  120. 
notice  to  quit,  1 82.  207. 

NOVEL  ASSIGNMENT, 
when  proper,  147. 


PAYMENT, 

demand  of,  of  a  promissory  note  or  bill  of  exchange 

67   * 
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PAYMENT,  (continued.) 

whore  to  be  made,  9*  18.  26.  29.  34. 

how  to  be  made,  1 7. 

of  note  or  bill,  payable  on  demand  or  at  sight, 
14.   17.  34. 

when  dispensed  with,  18,  19.  21.  38. 

of  whom  to  be  made,  1 8.  34.  38. 

when  to  be  made,  19.  34. 

evidence  of  21. 

of  bill,  when  unnecessary,  33. 

where  maker  or  acceptor,  is  dead,  34. 
when  a  defence,  in  action  or  note,  14. 
when  not,  14. 

when  promissory  note  is,  11. 
presumption  of,  how  repelled,  93. 
plea  of,  93. 

PAYING  MONEY  INTO  COURT, 
effect  of,  54. 

PEDIGREE, 

evidence  of,  189* 

PENAL  ACTION, 

evidenne  of  time  of  commencing  action,  95. 

PERFORMANCE, 

when  must  be  averred  and  proved,  82. 
averment  of  readiness  to  perform,  Id. 

PLEA, 

double  plea,  97. 

admission  in  one  plea,  not  evidence  of  matter  denied 
in  another,  97. 

POSSESSION, 

evidence  of  title,  132. 

PRESUMPTION, 

of  payment  on  bond,  how  repelled,  93. 
of  marriage,  148. 

how  rebutted,  148. 
of  title  in  ejectment,  187. 

PROMISE, 

effect  of  promise  by  drawer  or  indorser  tp  pay  a  bill 
or  note,  21.  38. 
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PROMISSORY  NOTE, 
form  of,  15* 

evidence  in  action  on,  1.  11.  34. 
witness  in  an  action  oh,  14,15. 
proof  of  defendant's  handwriting,  1.  3.  4. 
variance  in  proof  of,  1.6. 

proof  of  subscription  or  indorsement  by  partnership^, 
variance  in  time  of  payment,  5. 
averment  of  execution,  and  proof  there  under,  5,  6. 
must  be  produced  on  the  trial,  8. 
proof  of  loss,  on  execution  of  writ  of  inquiry,  Id. 
when  a  demand  of  the  snaker  is  necessary,  Id. 
when  unnecessary,  9. 
action  on  lost  note,  1 1  • 
when  a  payment,  Id, 
when  void,  as  between  immediate  parties,  i3.  22. 

parties  not  immediate,!  3*1 4. 22. 
when  holder  must  show  title,  14.  16. 
when  void  for  usury,  22. 
trover  for,  120.     See  Payment. 

PROPERTY, 

when  it  vests  in  consignee,  46.  48. 
effect  of  assignment  of  bill  of  lading,  46. 
of  shipj  how  transferred,  49. 

register,  not  evidence  of,  51. 
title  by  abandonment,  54. 

of  trespasser,  against  whom  damages  have  been 

recovered  for  conversion  of  chattels,  121. 

PROTEST, 

of  bill,  when  sufficient,  29. 

when  it  must  be  produced  in  evidence,  36. 

when  unnecessary,  Id. 

notice  of,  Id. 

preliminaryproof  of  loss  of  property  insured, 44. 


Q 

QUANTUM  MERUIT, 

when  action  will  not  lie  on,  85. 


R 

RECEIPT, 

parol  evidence  admissible  to  contradict,  62. 
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REGISTER, 

of  ship,  its  effect,  50. 
not  evidence  of  title,  51. 
how  proved,  52. 

REPLEVIN, 

when  and  for  what  it  lies,  125. 
for  goods  taken  in  execution,  Id. 

RENT, 

when  goods  of  tenant  have  been  taken  in  execution, 
227. 

REQUEST, 

statement  of,  in  declaration,  82, 

RETURN  OF  PREMIUM, 

to  be  deducted  from  note  given  for  premium,  22. 
when  insured,  is  entitled  to,  61. 
witness  in  action  for,  Id. 


SALE, 

terms  of,  62. 

when  vendee  may  rescind,  64,  65. 
action  to  recover  back  consideration,  66. 
when  vendor  may  resell,  Id. 
when  can  only  be  rescinded  in  part,  66. 
what  a  sufficient  memorandum  within  statute  of  frauds, 
80. 

SCILICET, 

effect  of,  1  • 

SEAMEN, 

when  one  seaman  may  be  a  witness  for  another,  61. 

SEAWORTHINESS, 
what  is,  60. 
evidence  in  relation  to,  Id. 

SEDUCTION, 

action  for,  when  it  lies,  157. 

SHIP, 

title  to,  passes  by  delivery,  49. 
register,  50,  51. 

SHERIFF, 

when  he  may  maintain  trover,  118, 

trespass,  133. 
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SHERIFF,  (continued.) 

action  against  for  default  or  misconduct  of  deputy, 
211.  225,  235. 

evidence  in,  217. 

for  escape,  vide  Escape* 

SLANDER, 

declaration  must  stat?  the  words  spoken,  97. 
proof  of  the  words  charged,  Id. 
evidence  of  malice,  107. 
what  words  are  not  actionable,  109. 
justification,   109,  110* 

conviction  on  indictment,  how  far  evidence  under  a 
justification  of  words  of  felony,  110. 

SUBSCRIBING  WITNESS, 

when  need  not  be  produced,  6.  63. 

when  must  be  produced,  6. 

proof  of  his  handwriting  sufficient,  Idt 

SURVEY, 

how  far  evidence  as  to  seaworthiness,  60. 


TENANT  AT  WILL, 

trespass  against,  132. 

not  entitled  to  notice  to  quit,  1 82. 

how  will  may  be  determined,  Id. 

TENANTS  IN  COMMON, 

must  join  in  bringing  trespass,  138. 
demises  by,  in  ejectment,  170. 

TENDER, 

effect  of,  26. 

must  be  pleaded,  94. 

TRESPASS, 

qtutre  clausumfregit ,  when  and  by  whom  it  lies,  1 32,1 33, 

competency  of  witness  to  prove 
trespass,  133. 
de  bonis  aspotatis,  when  and  by  whom  it  lies,  133. 

what  possession  is  sufficient,  Id. 
title  in  third  person,  133.  139. 
what  property  is  sufficient,  1 34. 
evidence  in  aggravation  of  damages,  1 35. 
justification,  137. 

defence,  when  to  be  pleaded  or  given  in  evidence  un- 
der, not  guilty,  139,  140. 
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TRE9PASS,  (continued.) 

who  are  competent  witnesses  in  support  of  the  de- 
fence, 140. 
evidence  in  mitigation  of  damages,  141. 

TROVER, 

when  and  by  whom  it  lies,  118.  120. 

conversion,  118.  119. 

possession  or  right  of  possession  requisite  to  support 

the  action,  118. 

when  plaintiff  must  prove  title,  Id. 

property  or  right  of  property  requisite  to  support  ac- 
tion, 118. 

demand  and  refusal,  118,  119.  123. 

defence,  118.  121. 

for  promissory  note,  1 20. 

by  assignee  of  bond,  Id. 

property  in  a  third  person,  when  a  defence,  121. 

between  joint  tenants,  1 22. 


VARIANCE, 

in  proof  of  written  instrument,  1. 
.    in  name,  3. 

in  matter  of  description,  3. 

in  quantity,  5. 

in  time  of  payment,  5. 

in  proof  of  promise,  1 7. 

in  omission  of  exception  to  covenant,  89. 

in  proof  of  slanderous  words,  97. 


U 


USAGE  OF  TRADE, 

when  inadmissible  in  evidence,  46. 

how  proved,  46. 

effect  of,  upon  policy  of  insurance,  58. 

USE  AND  OCCUPATION, 

action  for,  when  and  between  whom  it  lies,  68. 

USURY, 

effect  of  on  promissory  note,  13.  22. 

where  a  new  security  has  been  substituted,  13. 
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WARRANT, 

performance  of  in  a  policy  of  insurance,  must  be  aver- 
red and  proved,  44* 
implied  warranty  of  national  character,  60. 
evidence  of  compliance  with  warranty,  Id. 
implied  warranty  on  sale  of  goods,  79* 

WIFE, 

acknowledgment  of,  when  evidence,  221. 

WILL, 

evidence  to  impeach,  190. 

WITNESS, 

when  party  to  note  is  admissible,  14*  21.  22*  40. 

when  inadmissible,  14.  15.  40. 

evidence  to  impeach,  14. 

in  action  by  payee  against  acceptor  of  bill,  27* 

liability  for  costs  disqualifies,  31. 

when  one  seaman  may  be  a  witness  for  another,  €1  • 
.  in  action  on  policy  of  insurance,  Id. 
for  return  of  premium,  Id. 

grantor  with  warranty,  when  a  competent  witness  in 
trespass,  133. 

competency  of  witness  in  support  of  defence  in  tres- 
pass, 140. 

when  one  joint  trespasser  may  be  a  witness  for  anoth- 
er, 140. 

when  one  defendant  may  be  a  witness  for  another,  14$* 

petitioning  creditor,  when  competent,  281. 

heir,  when  incompetent,  293.  See  Subscribing  witness. 
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